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MEMORANDA. 


In  Trinity  Term,  1881,  Hartley  Williams,  Esq.,  Barrister-at-Law, 
was  appointed  one  of  the  Judges  of  the  Supreme  Court  of  Yictoiia,  in 
the  place  of  Sir  Bedmond  Barry,  Knt.,  deceased. 

His  Honour  James  Wilberforce  Stephen,  Esq.,  one  of  the  Puisne 
Judges  of  the  Supreme  Court  of  Victoria,  died  on  the  14th  August,  * 
1881. 

In  the  vacation  after  Trinity  Term,  1881,  Edmund  Dundas 
HoLROYD,  Esq.,  Q.C.,  was  appointed  one  of  the  Judges  of  the  Supreme 
Court  of  Yictoria,  in  the  place  of  James  Wilberforce  Stephen^  Esq., 
deceased. 

In  the  same  vacation,  William  Mountford  Kinsey  Yale,  Esq., 
resigned  the  office  of  Attomey-Qeneral  for  the  Colony  of  Yictoria,  and 
was  succeeded  by  Sir  Bryan  O'Loohlen,  Bart. 

In  the  same  vacation,  Frank  Stanley  Dobson,  Esq.,  LL.D.,  was 
appointed  to  the  office  of  Solicitor-General  for  the  Colony  of  Yictoria, 
formerly  vacant. 
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C   ^   S    E    S 


DETBRMINXD  BY  THE 


SUPREME   COURT  OF  VICTORIA 

IN    EQUITY 

BY 

HIS  HONOUR  ROBERT  MOLESWORTH.  Esq., 

One  of  the  Judges  of  the  Court, 
AND  ON  APPEAL  TO  THE  FULL  COURT. 


In  the  Trust  Estate  of  MARTIN  HEALEY.  23^^ 

"Insoltency  Statute  1871,"  ««c.  90— />woZw«^  Trustee—PetUicn— Parties^       „ 

Juritdidion — Infants — Ouardian  ad  litem — Costs, 

In  an  applicaticn  under  seo.  90  of  the  '*  Insolvency  StattOe  1871 "  (No.  379),  to 
lemore  a  trustee  on  the  ground  that  he  is  insolvent,  it  is  unnecessary  to  have  a 
guardian  ad  litem  appointed  of  infants  who  are  not  respondents  to  the  petition,  but 
hare  been  served  with  notice  of  it. 

On  sach  an  application  it  is  necessary  that  all  persons  entitled  in  possession  to 
the  aettled  property  should  concur  in  the  petition. 

(iuare^  whether  there  is  any  jurisdiction  to  remove  a  trustee  as  being  insolvent, 
apart  from  sec.  90  of  the  *'  Insolvency  Statute  1871,"  except  in  a  suit. 

Petition  under  sec.  90  of  the  ''Insolvency  Statute  1871,"  to 
remove  Mr.  Jeremiah  Dwyer  from  the  position  of  trustee  of  the 
estate  of  Mr.  Martin  Healey,  deceased.  The  petitioners  were 
Patrick  William  Healey,  Eliza  Mary  Healey,  Francis  Adrian 
Healey,  Matthew  MacMahon  Healey,  Martin  Healey,  Mary 
Oeraldine  Healey,  and  Kathleen  Healey,  the  last  five  being 
infants  by  Daniel  Niall,  their  next  friend. 
The  facts,  as  appearing  on  the  affidavits,  were  as  follows: — 

Martin  Healey  made  his  will,  dated  the   26th  October,   1862, 

whereby  he  devised  and  bequeathed  all  his  real  and  personal 
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1881        estate  unto  trustees,  and  directed  that  his  trustees  for  the  time 


In  the  Trust  being  should  stand  seized  and  possessed  of  certain  of  his  real 
Healey.  estate  upon  trust  in  case  his  son,  Thomas  Eldridge  Healey,  should 
live  to  attain  the  age  of  21  years,  to  pay  the  yearly  rents  and 
income  thereof  to  his  said  son  during  his  life,  or  so  much  of  such 
yearly  rents  and  income  as  would  not,  although  the  same  were 
payable  to  him,  be  by  his  act  or  default,  or  by  operation  of  law, 
so  disposed  of  as  to  prevent  his  personal  enjoyment  thereof,  and 
to  apply  so  much  thereof  as  would  if  the  same  were  payable  to 
him  be  disposed  of  as  last  aforesaid,  for  the  benefit  of  his  wife, 
children,  and  other  issue,  for  the  time  being  in  existence,  or  some 
one  or  more  of  the  persons  who,  if  the  trusts,  powers,  and 
provisions  in  the  said  will  contained  in  favour  of  the  testator's 
children  and  issue  had  failed  of  effect,  would  be  entitled  to  the 
same  rents  and  income  in  such  proportions,  at  such  times,  and  in 
such  manner  as  the  said  trustees,  or  trustee,  for  the  time  being, 
should,  in  their  or  his  discretion,  think  fit  And  on  the  death  of 
his  said  son,  T.  E.  Healey,  the  testator  gave  the  said  property  to 
such  of  the  children  of  his  said  son  as  his  said  son  should  appoint 
and  in  default  of  appointment  to  the  children  of  his  said  son 
in  equal  shares.  It  was  provided  by  the  will  that  in  case 
either  of  the  trustees  thereby  appointed,  or  any  future  trustee, 
should  die,  or  disclaim,  or  be  unwilling,  or  become  incapable  or 
unfit  to  act  in  the  trusts  of  the  will,  or  desire  to  retire,  then  it 
should  be  lawful  for  the  surviving,  or  continuing,  trustee,  to 
appoint  by  deed  any  person  or  persons  as  new  trustee  or  trustees. 
Other  properties  were  given  upon  trust  to  the  testator's  daughter, 
Sarah  Jane  Healey,  and  his  sons  Matthew  Healey,  Henry  Healey, 
and  Patrick  William  Healey,  upon  similar  trusts  to  those  expressed 
as  regards  the  property  given  to  T.  E.  Healey. 

Martin  Healey  died  on  the  24th  July,  1864.  Henry  Healey 
died  under  age  and  unmarried.  T.  E.  Healey  married  the 
petitioner,  Eliza  Mary  Healey,  on  the  18th  November,  1868,  and 
there  were  issue  of  the  marriage  the  petitioners  Francis  Adrian 
Healey,  Matthew  MacMahon  Healey,  Martin  Healey,  Mary 
Geraldine  Healey,  and  Kathleen  Healey.  Sarah  Jane  Healey 
intermarried  with  John  BuAley,  and  there  were  no  issue  of  the 
marriage.     The  testator's  son,  Matthew,  married  and  died  in  the 
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year  1879,  leaving  his  widow,  Eveline  Healey,  and  two  infant        1881 


children,  Valentine  Healey  and  Eileen  Healey,  surviving  him.  j^  tJie  Trust 
Patrick  William  Healey  had  attained  his  majority,  was  unmarried    ^^^{^ 
and  joined  in  the  petition.     On  the  1st  October,  1879,  the  estate 
of  Thos.  E.  Healey  was  duly  sequestrated. 

The  present  trustees  of  the  will  were  Jeremiah  Dwyer,  and 
Francis  Conway  Mason.  Dwyer's  estate  was  sequestrated  on  the 
3rd  November,  1879,  and  the  present  petition  sought  to  have  him 
removed  on  the  ground  that  he  had,  by  reason  of  his  insolvency, 
become  unfit  to  act  as  trustee  of  the  estate.  The  petition  prayed 
that  he  might  be  ordered  to  convey  and  transfer  the  real  and 
personal  estate  subject  to  the  trusts  of  the  will,  to  such  person  as 
Francis  Conway  Mason,  the  other  trustee,  in  exercise  of  the 
powe^rs  conferred  upon  him  by  the  will  might  direct,  and  for 
sach  other  order  as  the  Court  miorht  think  meet. 


*o*^ 


Mr.  Goldsmith  in  support  of  the  petition. 

Mr.  Gregory  for  the  respondent  Jeremiah  Dwyer. 

Mr.  Topp,  for  John  Buckley  and  Sarah  Jane  Buckley,  and  the 
widow  and  infant  children  of  Matthew  Healey,  who  had  been 
served  with  the  petition,  took  a  preliminary  objection  that  no 
gaardian  ad  litem  of  the  infant  children  of  Matthew  Healey  had 
been  appointed.  A  guardian  ad  litem  is  equally  necessary  on  a 
motion  as  in  a  suit:  Ee  Barrington  (a).  Re  Ward  (b).  Th  emother 
h  willing  to  act  as  guardian,  and  if  necessary  the  Court  can 
appoint  her  instanter:  Ee  Dxilce  of  Cleveland's  Estates  (c),  Ee 
Pennington  (d). 

Mr.  Goldsmith: — 

The  appointment  of  a  guardian  ad  litem  is  only  necessary  where 
the  infants  are  defendants  in  a  suit,  or  respondents  to  a  petition- 
Here  they  are  not  respondents.  This,  moreover,  is  a  petition 
under  sec.  90  of  the  "  Insolvency  Statute  1871,"  which  directs 
notice  to  all  persons  interested.  Nothing  is  there  said  as  to  the 
appointment  of  a  guardian,  and  we  are  not  bound  to  do  more 

(a)  27  Bear.  272.  (c)  1  Dr.  &  Sin.  46. 

{b)  2  Oiff.  122.  (rf)  1  V.L.R.,  Eq.  97. 
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1881        than  the  section  directs.    The  Court  can,  if  it  thinks  fit,  make 
In  the  Trust  ^^    Order   subject    to    the    appointment    of    a    guardian:    Re 
Hbalky^    ^^^'  (^)' DanieZi'«  Chanceii^  Practice  (5th  ed.),  146. 

Mr.  Justicje  Molesworth  : — 

This  is  an  application  under  a  specially  created  juiisdiction 
under  an  Act  of  Parliament,  and  I  do  not  think  I  should 
superadd  to  the  provisions  of  the  Act,  the  necessity  for  the 
appointment  of  a  guardian  ad  litem. 

Mr.  Topp  then  objected  that  no  application  could  be  made 
under  sec.  90  of  the  "  Insolvency  Statute  1871,"  as  some  of  the 
beneficiaries  were  averse  to  the  removal  of  Mr.  Dwyer.  The 
words  of  the  section  are — "  The  Supreme  Court  may,  on  the 
petition  of  the  person  entitled  in  possession  to  the  receipts  of  the 
rents,  &c.,  on  due  notice  given  to  all  other  persons  (if  any) 
interested  therein,  order,"  &c.  Under  the  Interpretation  Act 
(No.  22),  the  singular  includes  the  plural;  the  section,  must,, 
therefore,  read — ^"On  the  petition  of  the  persons  entitled,"  &;c.; 
i.e,,  all  the  persons  entitled.  The  clause  is  substantially  taken 
from  sec.  130  of  the  English  Bankruptcy  Act  (/),  and  ExpaHe 
Cousen  (g),  decided  on  an  analogous  section  in  an  earlier  Act,  is 
applicable  to  the  present  case.  It  was  never  contemplated  that 
the  Judge  should  exercise  this  summary  jurisdiction  where  some 
of  the  beneficiaries  object.  There  is  no  jurisdiction  apart  fromi 
the  Act,  except  by  suit.  The  petition  does  not  pray  the  appoint- 
ment by  the  Court  of  another  trustee;  and  if  Dwyer  is  removed, 
the  whole  trust  estate,  with  the  wide  discretionary  powers  given 
by  the  will  to  the  trustees,  will  be  left  in  the  hands  of  the  sole 
remaining  trustee.  Tlie  Court  is  disinclined  to  act  under  this 
section  in  a  complicated  case;  Re  Clarke  (A).  No  one  is  suggested 
as  a  fit  pei-son  to  succeed  Dwyer. 

Mr,  Goldsmith: — 

The  section  evidently  means  that  any  of  the  beneficiaries  may 
apply.  The  words  **  on  due  notice  given  to  all  the  other  persons 
interested"  show  this.     A  person  who  is  insolvent  is  unfit  to  have 

(c)    9  W.R.  531.  (g)   1  De  Gex.  451. 

(/)  12  &  13  Vic,  cap.  106.  (h)  5  V.L.R.,  Eq.  28. 


Digitized  by 


Google 


VOL  VILl  EQUITY  CASES. 

the  handling  of  trust  funds;  and  any  of  the  beneficiaries  may        1881 


object  to  having  an  insolvent  as  a  trustee.  Apart  from  the  jn  tJie  Trust 
section  altogether,  the  Court  has  inherent  jurisdiction  to  remove  'HEAiBr. 
an  insolvent  trustee:  Re  Roadie  (j),  cited  with  approval  in  Lewin 
on  Trusts  (7th  ed.),  719.  It  is  the  duty  of  the  Court  to  remove  an 
insolvent  trustee  who  has  trust  money  to  receive  or  deal  with : 
Be  Barker's  Trusts  (k).  In  the  present  case,  Dwyer  has,  in  the 
words  of  the  will,  become  "  unfit  to  act."  There  are  no  matters 
disclosed  here  necessitating  a  suit,  as  in  i2e  Clarke,  The  Court 
is  not  asked  to  leave  the  estate  in  the  hands  of  the  continuing 
trustee,  and  may  make  any  order  it  may  think  fit  to  protect 
the  estate. 

Mr.  Toppy  in  reply : — 

Be  RcKichs  is  of  doubtful  authority.  It  is  better  reported  in 
2  Dr.  and  Warren,  where  the  Lord  Chancellor  says  the 
Court  has  no  power  to  appoint  new  trustees  on  petition,  except 
such  as  is  specially  given  to  it  by  statute.  The  reference  in  the 
section  to  ''all  other  persons  interested,"  means  persons  interested 
in  remainder. 

Mr  Justice  Molesworth: — 

On  the  language  of  sec.  90  I  think  all  parties  entitled  in 
possession  should  join  in  the  petition.  The  language  of  that 
section  agrees  with  the  opinion  of  the  Chief  Judge  in  Exparte 
Cousen  (I),  that  the  powers  of  the  Act  apply  only  where  all 
parties  interested  concur.  There  is  jurisdiction  in  a  suit,  and 
also  onder  the  Trustee  Ad.  I  should  hesitate  to  remove  a 
trostee  who  has  large  discretions  to  exercise,  unless  all  persons 
interested  concurred  in  the  application.  The  jurisdiction  given  by 
the  Act  is  a  summary  one,  and  should  be  exercised  strictly.  In 
a  case  like  the  present,  the  power  would  be  more  conveniently 
exercised  otherwise  than  summarily.  I  think  it  doubtful 
whether  the  Court  has  power  apart  from  the  Act,  except  in  a 
suit  In  the  case  cited.  Re  Roadie  (g),  I  cannot,  from  the  report, 
distinctly  collect  the  Lord  Chancellor  s  views.  No  doubt  it 
would  be  the  duty  of  the  Court  to  remove  a  bankrupt  trustee  as 

U)  1  Connor  &  Lawsoxi  306.  {i)  1  Ch.Div.  43. 

(0  1  De  Gez.  451. 
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1881       being  unfit,  but  I  am  not  sure  that  I  can,  under  the  IvsoiveTicy 
In  the  Trust  Act,mske  such  an  order  as  would  protect  the  cestuis  que  trustent. 

EaaUof 

Mr,  Topp  asked  for  costs. 

Mr.  Justice  Molesworth  : — 

The  application  might  be  really  for  the  benefit  of  your  clients, 
and  as  there  are  no  affidavits  or  documents  showing  otherwise,  it 
would  be  hard  to  give  costs  against  the  petitioners. 

Mr.  Gh^egory  asked  for  costs  to  Mr.  Dwyer,  citing  Re  CaH- 
lorigMa  Trust  (m),  and  Exparte  Ch^imstead  (n). 

Mr.  Justice  Molesworth  : — 

I  shall  dismiss  the  petition  without  costs,  without  prejudice  to 
Mr.  Dwyer's  right  to  retain  his  costs  out  of  the  estate. 

Petition  disTniased  witho'ut  costs. 

Solicitor  for  petitioners :  Donohoo, 
Solicitor  for  respondent :  Stuart 
Solicitors  for  other  parties  :  Gillott  <k  Snowden. 
(m)    19  L.  J.  Bank  1.  (n)  1  De  Gex.  72. 


^eb.  1,  10.  PATCHELL  v.  MAUNSELL. 


"  Tranter  of  Land  StatuU,"  sees.  49,  50,  106,  117,  I3(y— Equitable  mortgagee  by^ 
deposit  qf  certificate  qf  title — Purchaser  aJt  sheriff* s  sale — Priority — Unre* 
gistered  incurnbrance-^IhUy  qf  Registrar  to  register. 

An  equitable  mortgagee,  by  deposit  of  a  certificate  of  title,  who  lodges  a  caveat 
and  allows  it  to  lapse  without  taking  any  further  steps  to  protect  himself,  will  not 
have  priority  over  a  purchaser  at  a  sheriff's  sale,  under  s>fi.fa.  which  has  been 
duly  lodged  under  sec.  106  of  the  "  Traxu^fer  of  Land  Statute**  (No.  301). 

Semble, — It  is  the  duty  of  the  Registrar  of  Titles  to  register  a  transfer  from  i 
sheriff  to  a  purchaser  at  the  sheriff's  sale,  although  the  registrar  may  have  notice 
of  an  unregistered  incumbrance. 

Appeal  from  the  County  Court  at  Melbourne. 

One  Andrew  Fogarty,  who  was  the  registered  proprietor  of 
allotment  3  of  section  1,  parish  of  Titty  bong,  and  county  of 
Tochera,    on   the    loth  January,  1879,  deposited   the   Crown 
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grant  of  such  allotment  with  the  plaintiff  by  way  of  equitable       1881 


mortgage,  to  secure  SOI.  IQs,  then  advanced  by  the  plaintiff  to    Patchkll 

Fogarty,  together  with  further  advances  and  interest.     Between   ^aunselu 

the  15th  January,  1879,  and  the  14th  February,  1880,  the  plaintiff 

8old  goods  and  advanced  cash  to  Fogarty  till  the  indebtedness  of 

Fogarty  to  plaintiff  amounted  altogether  to  44Z.  13«.,  exclusive  of 

interest.    During  the  whole  of  this   period  the  Crown  grant 

remained  in  plaintiff's  possession.     On  the  14th  February,  1880, 

a  copy  writ  of  fi.  fa.  on  a  judgment  obtained  by  one  John 

Brennan  against  Fogarty  was  lodged  as  against  the  allotment, 

under  sec.  106  of  the  "Transfer  of  Land  Statute,"  and  notice 

of  intention  to  sell  the  allotment  under  the  execution  was  shortly 

afterwards  published.  The  plaintiff  thereupon  served  the  sheriff's 

officer  with  notice  of  his  security,  and  published  in  a  newspaper 

circulating  in  the  district  where  the  defendant  Maunsell  resided,and 

where  the  sale  was  to  be  held,  a  notice  cautioning  the  public  from 

buying  at  the  sale;  and  on  the  4th  March,  1880,  the  plaintiff  lodged 

a  caveat  claiming  an  equitable  interest  in  the  allotment  for  the  sum 

of  482.    On  the  9th  of  March  the  allotment  was  put  up  for  sale 

under  the  execution,  and  the  defendant  Maunsell  purchased  it 

for  the  sum  of  62.  108.,  and  received  a  transfer  from  the  sheriff  of 

the  Midland  Bailiwick,   which  transfer  was  lodged   with   the 

defendant   R.  Qibbs,  Registrar  of  Titles,  for  registration.     The 

plaint  prayed  for  an  account  of  what  was  due  to  the  plaintiff  on 

the  security,  and  that  in  default  of  payment  of  the  amount  the 

allotment  might  be  sold,  and  for  an  injunction  to  restrain  the 

Registrar  of  Titles  from  registering  the  transfer  from  the  sheriff. 

An  injunction  order  was  obtained  from  the  Judge  of  the  County 

Court  restraining  the  Registrar  from  registering  the  transfer  until 

further  order.     The  plaint  alleged  actual  notice  to  the  defendant 

of  the  plaintiff's  title,  but  this  was  not  proved. 

On  24th  April,  1880,  the  Registrar  gave  the  defendant  Maun- 
sell notice  of  the  plaintiffs  claim,  and  on  the  5th  May,  1880,  a 
mortgage  of  the  allotment  under  the  "Transfer  of  Land  Statute,'* 
dated  the  24th  February,  1880,  from  Fogarty  to  the  plain- 
tiff for  the  same  consideration  as  the  equitable  mortgage,  wasv 
lodged  for  registration.  The  plaint  in  this  case  was  issued  on  the 
22nd  July,  1880,  and  the  Registrar  of  Titles  refused  to  register 
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1881       the  transfer  from  the  sheriff  unless  it  was  made  subject  to  the 


Patchkll    equitable  security  of  the  plaintiff.    The  learned  Judge  of  the 
Mauksbll    County  Court  at  Melbourne  dismissed  the  plaint  with  costs,  and 
from  such  dismissal  the  present  appeal  was  brought. 

Mr,  a! Beckett  for  the  appellant: — 

The  plaintiff  claims  entirely  as  equitable  mortgagee.  The  legal 
mortgage  from  Fogarty,  which  was  lodged,  was  valueless,  and  is 
not  relied  on.  It  makes  the  plaintiff's  position  no  worse.  The 
case  of  London  Chaiixred  Bank  v.  Hayes  (a)  recognises  the 
validity  of  equitable  mortgages  by  deposit.  There  is  nothing  in 
the  Act  (No.  301)  compelling  the  Registrar  of  Titles  to  register 
directlj'  the  caveat  lapsed,  Howard  v.  Currie  (b).  The  provisions 
as  to  caveats  are  provisions  enabling  persons  by  their  own  act  to 
prevent  the  Registrar  from  doing  what  he  could  otherwise  do. 
There  is  nothing  to  prevent  the  Registrar  from  exercisiug  a 
discretion  as  to  registering.  The  practice  in  the  office  is  for  the 
Registrar  to  hold  his  hand  where  proceedings  are  instituted.  The 
sheriffs  transfer  could  give  no  better  title  than  the  mortgagor 
could  give,  and  the  lodgment  of  a  copy  writ  of  fi.  fa.  cannot 
deprive  the  equitable  mortgagee  of  his  rights.  Sec.  180  provides 
that  the  Registrar  shall  require  proof  by  statutory  declai-ation 
that  the  duplicate  is  not  deposited,  or  held,  as  a  security,  or  lien. 
Sec.  106  is  not  an  exception  from  sec.  130,  which  is  of  general 
application. 

Mr.  E.  MacDonnell  and  Mr.  Quick  for  the  respondent: — 
In  this  case  the  Registrar  ought  to  have  registered  directly  the 
caveat  lapsed.  That  is  a  statutory  duty  imposed  on  him  by  the 
Act,  sec  117,  and  we  ought  not  to  be  placed  now  in  a  worse  position 
owing  to  the  laches  of  the  Registrar.  In  Howard  v.  Cwi^^e  (6) 
proceedings  were  instituted  before  the  caveat  lapsed.  The  plaintiff 
ought  to  have  protected  himself  by  obtaining  an  order  under  sec. 
117.  At  the  time  of  the  sale  to  the  defendant  there  was  no 
registered  incumbrance,  and  the  case  of  the  Registrar  of  Titles  v. 
Patterson  (c)  shows  that  the  statute  is  entirely  a  Registration  Act, 
and  its  provisions  must  be  complied  with  strictly.     The  plaintiff 

(a)  2  V.R.,  Eq.  104.  (h)  5  V.L.R,,  Eq,  87. 

(c)  2  App.  Cas.  110. 


Digitized  by 


Google 


VOL.  VII.]  EQUITY  CASES. 

here  converted  his  equitable  mortgage  into  a  legal  one,  and  the        1881 


equitable  mortgage  became  thereby  merged  ;  because  a  mortgage    patchbll 

under  the  Act,  though  not  a  deed,  has  the  same  effect  as  a  deed,    matwsbll. 

The  transfer  then  has  priority  over  the  mortgage  under  the  Act, 

because  it  was  lodged  firet.  London  Chartered  Bank  v.  Hayes  (d) 

was  a  case  between  the  original  mortgagor  and  mortgagee.     In 

this  case  the  rights  of  a  third  party,  a  bond  fide  purchaser  for 

value,  without  notice,  actual  or  constructive,  are  involved.  Sees.  49 

and  50  dispose  of  the  plaintiff's  claim  because  in  this  case  there 

is  no  fraud,  and  no  possession  in  the  plaintiff.    Carter  v.  Carter  (e) 

lays  down  the  rule  as  to  a  purchaser  without  notice. 

Mr.  a'Beckett  in  reply. 

Cur  adv,  vult 
Mb.  Justice  Molesworth:—  ^^^^  io> 

This  case  comes  before  me  on  appeal  from  the  leamed  Judge  of 
the  County  Court,  Melbourne. 

Mr.  Fogarty,  registered  proprietor  of  a  parcel  of  land,  on  15th 
January,  1879,  deposited  his  Crown  grant  with  the  plaintiff,  Mr. 
Patchell,  to  secure  30J^.  168.  then  advanced,  and  further  advances. 
Prior  to  14th  February,  1880,  by  further  advances,  the  debt 
amounted  to  44Z.  13«.  Mr.  Brennan,  a  creditor  of  Fogarty,  had 
proceeded  by  action  against  him,  obtained  judgment,  and  seeking 
to  enforce  it  against  this  parcel,  on  the  14th  February  duly  lodged 
a  copy  of  his  writ  oifi^ri  facias  with  the  Registrar,  under  the  Act 
No.  301,  sec  106.  The  plaintiff,  on  24th  February,  got  a  mortgage 
from  Fogarty.  On  5  th  March  he  lodged  a  caveat  at  the  Transfer 
of  Land  office,  and  served  notice  of  his  claim  on  the  sheriff,  who 
had  advertised  a  sale  intended  on  the  fi£ri  facias,  and  published 
such  Dotice  in  a  local  newspaper.  The  sale  took  place  9th  March, 
and  the  defendant  Maunsell  attended  and  purchased  for  61.  108. 
There  is  no  evidence  to  fix  him  with  notice  of  plaintiffs  claim. 
He  procured  an  assignment  from  the  sheriff  of  Fogarty's  interest, 
and  on  2nd  April  lodged  it  at  the  Transfer  office,  claiming  to  be 
registered  as  proprietor.  The  Registrar  refused  such  registration, 
and  on  24th  April  gave  the  defendant  notice  of  the  claim  of  the 
plaintiff,  and  subsequently,  on  5th  May,  the  plaintiff  applied  to  the 
Registrar  to  register  his  mortgage  long  after  the  effect  of  the 

{d)  2  V.B.,  Eq.  104.  (e)  3  K.  &  J.  617. 
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1881        caveat,  if  any,  had  expired.  On  the  20th  July,  1880,  he  commenced 
Patc'hkll    the  County  Court  suit  with  which  I  have  to  deal.     The  learned 
Maunsblu  J'^^ff®  dismissed  the  plaint,  with  costs,  and  the  plaintiff  appealed 
to  me. 

The  "Transfer  of  Land  Statute*''  as  I  have  held  in  the  London 
Chartered  Bank  v.  Hayes  (/)  and  other  cases,  recognises  the  rights 
of  creditors  claiming  by  deposit  of  certificate  of  title  as  against 
their  debtors,  and  those  claiming  under  them,  until  the  latter  have 
obtained  protection  under  the  Act  as  registered  proprietors,  and 
the  Act  in  some  degree  protects  such  creditors  having  possession 
of  certificates  of  title  from  being  defeated  by  the  registration  of 
conveyances  or  instruments  from  the  owner  named  in  them,  by 
requiring  the  Registrar,  before  registration,  to  see,  and  act  on,  the 
certificate,  or  satisfy  himself  that  it  has  not  been  deposited  as 
security.  But  there  is  no  provision  against  the  efficacy  of  regis- 
trations effected  by  him  contrary  to  those  directions;  and  in  regard, 
to  title,  acquired  under  sales  hy  fieri  facias  or  orders  of  the  Court, 
where  the  purchaser  is  not  the  proper  custodian  of  the  certificate 
of  title,  there  is  no  provision  that  the  Registrar  should  make 
inquiry  about  unregistered  securities  or  incumbrances,  or  forbear 
to  register  sales  from  the  sheriff,  &c.,  because  he  has  notice  of  their 
existence.  Persons  having  security  by  deposit  are  protected,  but 
not  in  inactivity,  nor  by  caveats  or  notices  to  sheriffs,  as  to  intended 
sales  hyfi^ri  facias.  An  opposite  view  would  be  convenient  to 
money-lenders,  who  wish  that  their  debtors  may  carry  on  business 
as  usual,  and  contract  debts  which  are  to  be  postponed  to  theirs. 
But  unsecured  creditors  on  the  other  hand  may  reasonably  insist 
that  they  may  enforce  their  demands  by  action  and  execution,  and 
proceeding  regplarly  imder  the  Act,  and  selling,  are  not  to  be 
frustrated  by  concealed  incumbrances ;  and  purchasers  at  sheriffs' 
sales  may  so  insist. 

I  agree  with  the  conclusion  of  the  learned  Judge,  and  dismiss  the 
appeal  with  costs.  This  subject  deserves  public  notice  as  to  narrow- 
ing the  faith  of  people  advancing  money  on  security  by  deposit. 

Solicitors  for  appellant:  Cleverdon  Jk  Egglesfon, 
Solicitors  for  respondent:  Nolan  <k  Jordan. 

(/)  2  V.R.,  Eq.  104. 
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In  thb  Matter  ot  JAMES  BULL,  a  Lunatic.  1881 


Practice   in  Lunacy — CommiUee — AdTtuniatratoT^Paasing  accounts — CammitUe^s    jr^j.  3  10. 

bond. 

Leave  given  to  the  committee  of  a  deceased  lanatic,  who  had  taken  out  admin- 
istration to  the  Innatic's  estate,  to  pass  his  final  accounts  as  committee  before  the 
Master,  and  to  deal  as  administrator  with  a  sum  of  money  remaining  in  his  hands 
as  committee;  but  under  such  circumstances  the  Court  declined  to  vacate  the 
committee's  bond. 

Motion  on  behalf  of  William  Bones,  the  committee  of  the 
lunatic 

James  Bull  was,  by  inquisition  taken  on  the  1st  of  April,  1880, 
found  a  lunatic,  and  on  the  20th  May,  1880,  the  present  applicant 
was  appointed  his  committee,  and  duly  gave  security.  The 
lunatic  died  on  the  16th  October,  1880,  and  on  the  23rd  December, 
1880,  administration  was  granted  to  the  committee  during  the 
minority  of  the  children  of  the  lunatic.  A  sum  of  money  was 
now  in  the  hands  of  the  committee,  and  the  present  motion  was 
for  leave  to  the  committee  to  pass  his  final  accounts  before  the 
Master,  to  have  the  bond  vacated,  and  for  leave  to  the  applicant 
to  deal  as  administrator  with  the  sum  in  his  hands  in  his  capacity 
as  committee.  An  order  had  been  made  for  taxation  of  the 
committee's  costs,  and  payment  to  him  out  of  the  lunatic's  estate, 
but  the  lunatic  died  before  such  costs  were  taxed. 

Mr.  a'Beckett  in  support  of  the  motion,   cited  Shelford  on 

Lvmacy,  243,  and  Elmer  on  Lunacy ,  270. 

Cur.  adv.  vult 
Ma  Justice  Molesworth: —  ^d,^  10. 

The  lunatic  had  a  committee  who,  as  I  understand,  has  still      ' 

money  in  his  hands.    The  lunatic  died,  and  the  same  person  who 

was  committee  obtained  administration.     The  application  is  that 

Uie  dommittee  may  pass  his  accounts  before  the  Master.   I  shall 

direct  the  accounts  to  be  passed,  and  that  the  committee  may 

deal,  as  administrator,  with  the  sum  in  his  hands  as  committee. 

I  am  not  disposed  to  vacate  the  security.    I  shall  renew  the 

fonner  order  to  tax  costs. 

Solicitor:  Klingevder,  Charsley  <fe  Dickson,  for  Watson,  Ballarat. 
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1881  THE  OLD  WELSHMAN'S  KEEP  GOLD  MINING  COMPANY, 

No  Liability,  v,  BUCIRDE. 

March  3,  4, 

j^  Mining  company ^ Election  of  directors —Quorum — Extraordinary  mcOmg  — 

Injunction. 


If  at  an  annual  meeting  of  a  mining  company,tliere  is  no  qnomm  present,  but  no 
one  draws  attention  to  the  fact,  or  objects,  and  the  meeting  affects  to  elect 
directors— <Sr«m&2e,  that  such  an  election  is  valid. 

Quarre,  whether  sn  extraordinary  meeting  of  a  mining  company  has  power  to 
elect  directors. 

Where  there  are  two  sets  of  persons,  each  claiming  to  be  the  legally-appointed 
board  of  directors  of  a  company,  the  Court  is  disinclined  to  interfere  on  an  inter- 
locutory motion. 

Motion  for  an  injunction  to  restrain  the  defendants  from 
acting  as  directors  of  the  plaintiff  company.  The  suit  was 
brought  in  the  name  of  the  company.  The  facts  are  fully  stated 
in  His  Honour's  judgment. 

Mr.  WoHhingtoUy  for  the  motion: — 

There  was  no  quorum  present  at  the  meeting  held  on  the  31st 
July.  Under  the  rules,  the  meeting,  therefore,  at  the  expiration 
of  an  hour,  stood  adjourned  for  a  week,  and  could  not  validly 
proceed  to  elect  directors.  The  adjourned  meeting  on  the  7th 
August  was  duly  held,  and  the  directors  were  then  legally  elected. 
The  defendants,  Taylor  and  Bucirde,  were  elected  at  each  meeting 
and  are,  therefore,  directors;  but,  as  they  elect  to  act  with  the 
first  and  invalid  board  of  directors,  they  are  acting  illegally. 
[Mr.  Justice  Molesworth.  You  say  that  if  a  meeting  is  duly 
convened,  and  directors  are  elected,  and  the  manager  does  not 
point  out  there  is  no  quorum,  and  everybody  thinks  there  is  one, 
that  if  the  manager  subsequently  finds  out  there  was  no  quorum, 
he  may  summon  an  adjourned  meeting,  of  which  the  directors 
previously  elected  get  no  proper  notice,  and  that  the  second 
election  supersedes  the  first.]  Yes.  The  first  election  might  be 
held  good  as  affecting  the  public,  but  not  as  regards  the  company 
itself.  [Mr.  Justice  Molesworth.  It  seems  to  me  that  the 
rule  as  to  adjournment  does  not  apply,  unless  the  invalidity  of 
the  first  meeting  is  detected  at  it.  The  manager  cannot  after- 
wards detect  it,  and  annul  the  meeting  because  he  says  no  quorum 
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was  present]     In  any  event,  the  extraordinary  meeting  in  Sep- 
tember cures  any  invalidity  in  the  second  election,  and  constitutes        old 
the  second  board  the  legal  board  of  directors.     An  extraordinary  r^^m! 
meeting  has  power  to  do  anything.     This  is  a  proper  case  for  an       ^^^ 
injunction :  Fosa  v.  Harbottle  (a),  cited  in  2  Lindley  on  Partner-    Bucirdb. 
Aip,  848. 

Mr,  Holroyd,  Q.C.,  and  Mr.  Kerferd,  for  the  defendants: — 
The  real  plaintiff  in  this  case  is  Mitchell,  the  manager,  who  was 
suspended  by  the  first  appointed  board  of  directors,  though  the 
suit  is  instituted  in  the  name  of  a  no-liability  company,  which  is 
not  responsible  for  costs.  The  first  board  is  the  de  facto  board, 
and  was  elected  at  a  meeting  where  it  was  supposed  there  was  a 
quorum  present.  Two  of  the  present  defendants  were  elected  at 
both  meetings,  yet  the  bill  seeks  to  restrain  them  from  acting  as 
directors.  The  Court  is  now  asked  to  decide,  on  an  interlocutory 
motion,  the  real  question  in  dispute — whether  there  was  a  quorum 
at  the  first  meeting — a  matter  which  is  controverted,  and  which 
requires  a  very  minute  examination  of  facts.  The  manager  did 
not  point  out  at  the  meeting  that  there  was  no  quorum,  and 
everybody  supposed  there  was  one.  The  meeting  could  not, 
therefore,  stand  adjourned,  and  the  second  election  of  directors 
was  invalid.  As  to  the  extraordinary  meeting,  it  could  not  elect 
directors  at  all,  and  further,  it  was  not  legally  convened,  as  it  was 
called  together  by  the  manager,  who  had  been  suspended.  If 
neither  of  the  elections  were  valid,  then  the  previous  board  of 
directors  remained  in  office,  and  three  of  the  defendants  were 
members  of  the  previous  board. 


Mr.  Worthington  in  reply. 

Cur.  adv.  vult. 

Mr.  Justice  Molesworth: — 

The  Old  Welshman's  Reef  Gold  Mining  Company,  Limited,  was  " 
incorporated  under  the  Act  No.  409,  November,  1879.  By  the  rules 
there  were  to  be  a  manager  and  five  directors;  the  first  manager, 
Mr.  Mitchell;  the  first  directors,  Messrs.  Murray,  Norman,  Gray, 
Taylor,  and  M'Dougal.  There  was  to  be  a  general  meeting  annually 
in  July.    There  was  also  provision,  that  if  within  an  hour  of  the 

(a)    2  Hare  461. 


March  14. 
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1881       time  of  meeting  there  was  not  a  number  of  voters  holding  shares 

Old        to  form  a  quorum,  the  meeting  should  stand  adjourned  for  a  week 

TlErar™.^  ^^^^^>  *^^  ^^  ^^®^®  ^^  *^®^  ^^  quorum  it  should  stand  adjourned 

^^Y-        to  next  general  meeting, — old  directors  continuing.    The  quorum 

BuciRDB.     was  holders  of  10,000  shares.     Three  directors  were  to  form  a 

quoinim.     The  directors  had  power  to  suspend  the  manager,  but 

should    they    do  so   they  should  call  a  general    meeting    to 

consider  it. 

A  meeting  was  held  (first  ordinary),  31st  July,  1880,  but  it  is 
said,  I  believe  truly,  that  a  quorum  was  not  present.  The  subject 
was  presented  to  the  manager,  Mitchell,  who  said  there  was  a 
quorum,  and  without  objection  three  former  directors,  Norman, 
Gray,  Taylor,  were  reelected,  with  Messrs.  Bucirde  and  Bamford 
new  directors.  Before  this,  Mitchell  had  a  difference  with  the 
directors  about  not  having  prepared  a  proper  balance-sheet  for 
the  meeting;  and  he  was  dissatisfied  with  the  choice  of  directors, 
especially  Bamford,  as  disposed  to  pry  into  accounts.  Mitchell 
then  came  to  the  conclusion  that  there  was  not  a  quorum  at  the 
first  meeting,  that  the  election  was  void;  and  convened,  in  a 
manner,  a  meeting  for  7th  August,  a  week  from  the  first  meeting. 
Some  protested  against  the  power  of  th^  second  meeting,  but  it 
proceeded  to  elect  Norman,  Gray,  Bucirde,  M'Master  andThwaites. 
Since  then,  there  have  been  opposition  acting  boards  of 
<Jirectors — Norman,  Bamford,  Taylor  and  Bucirde,  the  last  two 
claiming  under  the  first  election,  and  who  will  not  join  those 
elected  under  the  second,  and  have  not  been  invited.  The  second 
board  is  Gray,  M'Master,  Thwaites,  who  admit  the  right  of 
Taylor  and  Bucirde  to  join  them;  and  each  set  has  gone  on 
making  and  trying  to  collect  calls,  having  separate  seals,  and 
trying  to  get  possession  of  the  property. 

Prior  to  12th  August,  the  board  affected  to  suspend  Mitchell, 
and  appointed  Mr.  Maddocks  manager.  It  called  no  general 
meeting  to  consider  the  subject.  Mitchell,  on  12th  August,  as 
manager,  convened  an  extraordinary  meeting  to  confirm  the 
minutes  of  the  annual  general  meeting  of  7th  August,  and  tran- 
sact all  other  business  necessary  to  validate  su6h  minutes.  This 
meeting,  in  fact,  took  place,  and  came  to  the  same  conclusion  as 
that  of  7th  August 
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The  case  comes  before  me  on  a  motion  as  by  the  company,  to        1881 
restrain  the  first  board  from  interference,  going  into  details  as  to        qld 
property,  &c.     My  impression  is,  on  the  construction  of  the  rules,  ^^p™^^* 
that  the  election  at  the  meeting,  31st  July,  was  valid,  no  objec-        Coy. 
tion  about  a  quorum  having  been  raised.     If  an  objection  were     Bucirdr. 
raised,  then  only  the  meeting  might  properly  be  adjourned  for  a 
week.    The   meeting  called  by  Mitchell  for  7th  August,   was. 
ineffectual,  and  also  the  election  at  it.     If  both  elections  were 
invalid,  the  old  directors  would  continue.     My  impression,  there- 
fore, is  that  the  first  board  is  lawfully  empowered,  and  that  it 
lawfully  suspended  Mitchell.     It  ought  to    have   convened  a 
meeting  to  confirm  that. 

There  was  a  good  deal  of  confusion  about  the  shares  of  the 
company,  a  number  sold  by  auction  reconveyed  to  the  company, 
and  re-issued  by  Mitchell,  and  there  would  be  a  difficulty  at  a 
meeting  to  determine  who  were  shareholders,  and  prevent 
Mitchell  having  his  own  way  on  the  subject.  To  show  this  con- 
fusion, in  an  affidavit  of  Mitchell,  3rd  March,  he  endeavours  to 
«how  that  there  was  a  quorum  of  10,000  shares  at  the  meeting  of 
7th  August,  enumerates  only  8800,  winding-up  by  saying  "  repre- 
senting together  25,000." 

Then,  as  to  the  meeting,  11th  September.  Mitchell,  if  legally 
suspended,  could  not  legally  convene  it.  This  is  not  presented  in 
the  affidavits  of  the  defendants.  What  is  presented  is  that  he  was 
not  authorised  by  the  directors — which  I  would  think  immaterial. 
It  may  be  doubted  if  a  regular  extraordinary  meeting  could 
appoint  directors.  What  has  weighed  most  with  me  is  that  the 
result  of  that  and  a  subsequent  meeting  goes  to  show  that  the 
majority  of  the  shareholders  is  disposed  to  support  Mitchell  aud 
the  second  board.  But  on  the  whole,  I  think  that  interlocutory 
meddling  will  increase  confusion  and  ultimate  injustice.  Indi- 
viduals will  be  liable  for  receipts  and  acts  which  may  at  the 
hearing  be  held  illegal.  I  refuse  the  motion,  costs  to  be  costs  in 
the  cause. 

Solicitor  for  plaihtiff:  Duerdin, 

Solicitors  for  defendants:  PhippaJk  WiUiama. 
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THE   PARKER'S   FREEHOLD    UNITED   QUARTZ-MINING    COMPANY, 
1881  No  LiABiLmr,  r.  THE  PARKER'S  UNITED  COMPANY,  No  Liability. 


Afarch  11,  29.  Injunction — Inspection — Encroachmentr-^Proving  different  case  from  that  made  by 

m. 

The  plaiutiffB,  by  their  bill  and  affidavitB,  made  a  case  of  recent  encroachment  by 
the  defendant  company  on  the  plaintiffs'  mine,  by  means  of  branch  drives.  They 
failed  in  substantiating  such  encroachment,  and  then  endeavoured  to  prove  a 
diiTereut  case  of  encroachment  by  the  defendants'  main  drive,  which  was  con- 
structed  five  years  previously. 

Heldf — That  the}*  were  not  entitled  to  prove  a  different  case  from  that  originally 
put  forward,  and  motion  for  injunction  and  inspection  dismissed  with  costs. 

Motion  for  injunction  and  inspection. 

The  plaintiffs  were  The  Parkers  Freehold  United  Quartz 
Mining  Company  No  Liability,  and  Lawrent  Rouston.  The 
latter  was  registered  proprietor,  in  fee  simple,  of  allotment  4a  of 
section  5,  in  the  parish  of  Moorabool,  county  of  Grant;  and  on 
the  30th  November,  1881,  he  granted  to  the  plaintiff  company 
the  exclusive  right  of  mining  on  the  allotment.  In  pursuance  of 
the  agreement,  the  plaintiff  company  entered  on  the  allotment,, 
and  sunk  a  shaft  on  it,  and  have  ever  since  carried  on  mining 
operations  on  it.  The  defendant  company's  mine  adjoined 
the  allotment  on  which  the  plaintiff  company  was  mining; 
and  the  bill  and  affidavits  filed  for  the  plaintiffs  allied 
that  the  defendant  company  "have  recently  constructed  branch 
drives  from  their  main  drive  into  the  plaintiffs'  allotment,  and 
are  mining  on  the  same."  The  defendants'  affidavits  denied  the 
encroachment  complained  of. 

Mr.  Holroyd,  Q.C.,  and  Mr.  Higgina  in  support  of  the  motion. 

Mr.  Webb,  Q.C.,  and  Dr.  Madden  for  the  defendants. 

After  some  discussion,  the  case  was  postponed  for  further 
affidavits,  the  defendant  company  agreeing  to  permit  the  plain- 
tiffs to  inspect  their  drives  and  workings. 

The  inspection  took  place,  and  the  plaintiffs  discovered  that  the^ 
encroachment  originally  charged  had  not  occftrred,  but  they  now 
alleged,  from  evidence  derived  during  the  inspection,  that  the 
defendants'  main  drive  encroached  on  the  plaintiffs'  allotmeut. 
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The  defendants  denied  any  such  encroachment  on  the  plaintiffs'        1881 
land,  and  it  appeared  from  the.  affidavits  that  such  main  drive    pABKiR'a"^ 
liad  been  constructed  five  years  previously.  ^vrm^ 

Q.  M.  Cot. 
Mr.  Holroyd,  Q.C.,  and  Mr.  Higgina  for  the  plaintiffs: —  ^*    , 

This  is  a  motion  for  an  injunction,  and  inspection.    A  drive  of  United  Cot. 
the  defendants  does,  as  a  matter  of  fact,  run  through  a  part  of 

the  plaintiffs'  land,  although  it  turns'  out  to  be  a  different  drive L. 

from  the  one  the  plaintiffs  thought  went  through  their  land.  The 
defendants  have  denied  throughout  that  they  were  in  the 
pliunti&'  land  at  all.  We  have  made  out  a  good  'pri/md  facie  case, 
and  are  entitled,  at  any  rate,  to  an  order  for  inspection:  Bennitt  v. 
Whitehovse  (a);  Cooper  v.  Ince  HaU  Company  (6),  in  which  case 
the  order  was  obtained  under  Rule  3,  of  Order  62,  under  the 
Judicature  Act:  Bermett  v.  Qriffiihs  (c),  which  was  a  case  under 
sec.  58  of  the  English  Common  Law  Procedwre  Act  (17  &  18 
Via,  c.  125).  Sec.  17  of  our  Evidence  Act  (No.  197)  is  similar  to 
that  section. 

Mr,  Webb,  Q.C.,  and  Dr.  Madden  for  the  defendants: — 
The  plaintiffi  by  their  further  affidavits  practically  abandon 
the  case  of  encroachment  originally  made  by  the  bill,  and  seek  to 
make  out  an  altogether  different  case.  The  case  made  by  the 
bill,  and  the  original  affidavits,  was  that  the  defendants  had 
recently  encroached  by  constructing  branch  drives  into  the 
plaintiffs'  land.  They  cannot  now  shift  their  ground,  and  allege 
an  encroachment  by  the  main  drive,  which  was  constructed  five 
years  ago.  Where  an  injunction  is  applied  for,  on  a  distinct 
ground  which  fails,  it  will  not  be  granted  upon  another  ground 
which  has  not  been  put  forward:  Castdli  v.  CooJce  (d);  Hertz  v. 
The  Union  Bank  of  London  (e);  Whitworth  v.  Oaugavn  (/). 

Mr.  Holroyd  in  reply. 

Mr.  Justice  Moleswokth: — 

There  was  originally  before  this  Court  a  motion  for  an  injunc- 
tion and  inspection^    That  was  based  upon  an  assertion  with 

(a)  28  BeaT.  119.  {d)   7  Hare  89. 

{b)   W.N.  (1876),  p.  24.  (e)    1  Jur.  (N.S.)  127. 

(c)   30  L.  J.  (N.S.),  Q.B.  98.  (/)  Cr.  &  Ph.  325. 

V.LR.,  Vol.  VIL,  Eq.  C 
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itti  refeienod  to  a  particular  drive,  as  to  which  there  was  a  conflict  of 
Parker's  ~  evidence  whether  it  was,  or  was  not,  an  encroachment  upon  the 
^VmS^  phiintifb'  land.  I  felt  a  good  deal  of  doubt  about  the  point,  and 
Q.  M.  Coy.  directed  th©  motion  to  stand  over,  with  liberty  for  the  parties  on 
Parub'8  both  sides  to  file  supplemental  affidavits,  and  with  an  intimation 
'"*"      ^'  that  an  inspection  would  be  very  useful. 

In  consequence  of  that,  an  inspection  was  made,  and  the 
plaintiflb  have  had  the  advantage,  so  far  as  the  matter  then  in 
litigation  was  concerned,  of  an  inspection  which  cost  them 
nothing,  and  inflicted  some  costs  upon  the  opposite  party.  Upon 
that  inspection  the  plaintiffs  totally  failed,  so  far  as  regards  the 
case  originally  presented,  and  it  is  now  admitted  that  they  were 
wrong. 

But  when  they  were  there  they  had  their  eyes  open,  and  as  the 
result  of  their  inspection  they  say  that  the  main  drive  of  the 
defendant  company  encroaches  upon  their  ground  That  drive 
was  constructed  five  years  ago,  and  any  encroachment  by  it 
occurred  five  years  ago,  subsequently  to  which  time  the  plaintifiEs 
have  put  a  shaft  near  that  old  drive.  The  fact  whether  that  drive 
is  or  is  not  an  encroachment  is  controverted,  and  I  have  no  reason 
to  form  an  opinion  one  way  or  the  other  upon  the  subject.  But 
supposing  that  the  plaintiffs  are  right,  and  that  there  was  five 
years  ago  a  drive  made  by  the  defendants,  .which  was  an  encroach- 
ment on  the  plaintiffs  or  their  predecessors  in  title,  the  case 
would  present  a  totally  different  aspect  to  what  it  would  if  estab- 
lished as  a  recent  encroachment.  I  therefore  think  I  should  not 
allow  the  orignal  application  to  diverge  into  this  totally  different 
application,  based  upon  a  fact  not  in  the  slightest  degree  referred 
to  in  the  previous  application.  If  there  are  any  other  materials, 
based  upon  the  information  the  plaintiffs  have  obtained  from  the 
inspection,  for  bringing  forward  either  another  bill  or  another 
motion,  they  may  use  them  as  they  think  fib 

I  dismiss  the  present  motion,  with  costs,  and  without  prejudice. 

Solicitor  for  plaintiffs:  Klingender,  Charaley  <fe  Dickson,  for 
Watson,  Ballarat. 

Solicitors  for  defendants  F.  Madden,  for  Hardy  Jk  Madden^ 
Ballarat 
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LANE  V.  LOUGHNAN.  1881 

Prtmivm'-  Tenant  for  l\fe — Remaindermen  —  Joinder  of  plainiiffs— -Next  friend^   March  1  3. 
Costs-^AUaektnent — Jmolvenqf^Notice,  Avril  7 

A  teiuat  for  life  is  entitled,  as  against  remaindermen,  to  the  amount  of  a  premium 
noeiyed  on  a  lease  of  part  of  the  trust  estate ;  such  premium  being  in  its 
Bitore  incident  to  the  income,  and  not  to  the  corpus. 

In  an  administration  suit  against  trustees,  the  tenant  for  life,  who  had  been  a 
psrfcy  to  breaches  of  trust  by  the  trustees,  was  joined  as  oo-plaintifE  with  infants 
entitled  in  remainder.  The  Court  declined  under  such  circumstances  to  allow 
costs  out  of  the  estate,  to  any  of  the  plaintiffs. 

A  motion  cannot  be  made  ex  parte  to  attach  a  defendant  for  not  complying  with 
a  direction  in  the  decree  to  pay  over  money,  where  the  defendant  has  become 
isiolTent 

FUBTHER  DIRECTIONS. 

This  was  a  suit  by  Mary  Anne  Lane,  the  widow,  and  the  five 
infant  children  of  Timothy  Lane,  the  latter  suing  by  J.  T.  Robin- 
Bon  their  next  friend,  against  Bryan  Loughnan  and  Soloman 
Iffla,  trustees  of  the  estate  of  Timothy  Lane,  seeking  to  have 
the  estate  administered,  and  the  accounts  taken,  and  to  have 
new  trustees  appointed  in  the  place  of  the  defendants.  The  two 
principal  questions  now  debated  were  whether  a  sum  of  650!., 
deemed  to  have  been  received  by  the  defendant,  Bryan  Loughnan, 
as  a  bonus  on  a  sub-lease  of  the  Conference  hotel,  portion  of  the 
estate,  belonged  to  the  widow,  who  was  tenant  for  life,  or  to  the 
infants,  who  were  entitled  in  remainder;  and  as  to  who  should 
bear  the  costs  of  the  suit. 

The  defendants  had  executed  a  mortgage  of  part  of  the  estate 
to  one  Corbett  to  secure  the  repayment  of  the  sum  of  2300Z. 
This  mortgage  was,  as  to  the  application  of  part  of  the  sum  raised, 
nnauthorised  by  the  powers  contained  in  the  will;  but  Mrs.  Lane 
had  acquiesced  in  it,  and  received  a  portion  of  the  proceeds.  The 
defendants  had  also  executed  a  loase  of  the  Conference  hotel  to 
one  of  themselves,  the  defendant  Loughnan;  and  at  the  expiration 
of  it  made  a  new  lease  at  the  same  rent  to  one  Morton,  Loughnan 
at  the  same  time  selling  his  stock  in  trade  and  furniture  to  him 
at  a  nominal  price  beyond  their  value.  As  regards  this.  His 
Honour  Mr.  Justice  Moleaworthy  in  his  judgment,  on  exceptions 
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1881       to  the  Master's  report,  said: — "I  order  that  it  should  be  deemed 
Lank       that  the  defendants  could  have  obtained  the  sum  of  650?.  from  a 
LouoHNAN.  *®>^*^*^  obtaining  such  a  lease  as  Morton  did." 

Mr.  Holroyd,  Q.C.,  and  Mr.  a' Beckett  for  the  plaintifis: — 
As  regards  the  sum  of  6502.  for  bonus  on  the  lease,  the 
tenant  for  life  (Mrs.  Lane)  is  entitled  to  this,  as  against  the 
infants,  who  are  entitled  in  remainder.    It  is  in  the  nature  of 
rent,  and  should,  therefore,  form  part  of  the  income  and  not  of 
the  ccnyiLS  of  the  estate:  Millea  v.  MUlea  (a);  Brigstoche  v. 
Brigstocke  {b).    There  is  a  clause  in  this  will  permitting  leases^ 
with  or  without  bonus,  in  the  discretion  of  the  trustees.    [Mr. 
Justice  Molesworth.    In  the  cases  you  have  cited,  and  in  some 
Irish  cases,  it  was  held  that  fines  and  premiums  became  the  pro- 
perty of  the  tenant  for  life  as  incident  to  the  income.    But  those 
are  cases  in  which  a  renewal  was  compulsory,  or  a  matter  of 
usage.    Here  the  renewal  is  not  compulsory,  and  there  is  no 
usage.]     In  the  case  of  Brigstoche  v.  Brigstoche,  (&)  the  Lords 
Justices  held  that  fines  were  in  the  nature  of  rent  payable  before- 
hand. 

As  to  the  costs  of  suit,  the  defendants  should  pay  these  since 
the  suit  has  been  occasioned  by  their  improper  conduct.  The 
mortgage  for  2300Z.  was  unauthorised,  and  was  a  breach  of  trust. 
There  was  also  a  breach  of  trust  in  the  trustees  leasing  a  portion 
of  the  property  to  one  of  themselves. 

Mr.  Lawea  and  Mr.  Worthington  for  the  defendants: — 
As  to  the  650Z.  bonus,  we  have  nothing  to  do  with  the  question 
between  the  tenant  for  life  and  the  remaindermen,  but  we  are 
willing  that  the  widow  should  get  it.  [Mr.  Justice  Moles- 
worth.  The  widow  and  her  children  are  all  plaintifis,  and  have 
conflicting  interests  as  to  this.  I  have  to  protect  an  interest 
practically  not  represented.]  That  is  owing  to  the  improper  way 
in  which  the  suit  is  framed,  and  might  be  a  reason  for  the  plain- 
tiffs paying  the  costs  of  the  suit. 

As  to  costs,  Mrs.  Lane  is  just  as  blameable  as  the  trustees,  as 
she  concurred  in  the  breaches  of  trust,  if  any;  and  she  should  not 

(a)  6  Vm.  761.  (b)   8  Ch.  D.  357. 
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be  allowed,  under  cover  of  the  infants,  to  get  her  costs  against        issi 
the  trustees.    Apart  from  the  question  of  breaches  of  trust,  there       lZnib 
would  have  been  in  any  case  a  necessity  for  an  administration  lo^ohnan 
suit.     In  Birks  v.  Micklethwaib  (c),  it  was  held  that  where  a 
trostee  pays  a  balance  due  from  him  he  will  get  his  costs.    In 
this  case  we  are  prepared  to  pay  the  balance  found  due,  and 
ought  to  get  our  costs.    If  a  suit  is  not  wholly  occasioned  by  the 
misconduct  of  trustees,  they  ought  to  get  their  costs  out  of  the 
estate:  Tebhs  v.  Carpenter  (d). 

Mr.  HoLroydy  Q.C.,  in  reply: — 

The  joinder  of  the  widow  and  children  is  an  absolute  advantage 

to  the  defendants;  otherwise  they  would  have  been  liable  to  two 

suits,  one  by  the  widow,  and  one  by  the  infants,  in  each  of 

which  the  defendants  would  have  been  unsuccessful.     Birha  v. 

MiddeOivxxAt  (c)  was  an  ordinary  administration  suit,  where  a 

balance  was  found  against  trustees,  but  there  was  no  misconduct 

on  their  part.    [Me.  Justice  Moleswobth.    In  this  case,  both 

plaintiffs  and  defendants  have  misconducted  themselves.    I  am 

inclined  to  think  I  should  treat  the  premium  as  belonging  to  the 

tenant  for  life.] 

Cv/r.  adv.  wM. 

Mr.  Justice  Molesworth  (after  dealing  with  the  other  ques-    March  3, 
tions  in  the  case): — 

I  think  Mrs.  Lane  is  entitled,  as  tenant  for  life,  to  the  sum  of 
650!.,  which  should  have  been  received  as  premium  by  the 
defendant  Loughnan.  I  shall  give  no  costs  to  either  party. 
Each  side  will  abide  its  own  costs. 

Mr.  Holroyd : — 

The  infants'  costs  should,  at  any  rate,  come  out  of  the  estate. 
The  next  friend  is  not  to  blame  in  any  way,  and  should  not  be 
left  to  pay  the  infants'  costs  himself. 

Ma  Justice  Moleswobth: — 

I  am  disposing  of  the  case  unsatisfactorily.  The  plaintiffs' 
interests  are  ^conflicting.      Mrs.  Lane  should  pay  those  costs. 

(c)    33Beay.  409.  {d)    1  Madd.  308. 
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V, 
LOUOHNAN. 


The  next  friend  has  had  the  misfortune  to  join  himself  with  a 
plaintiff  who  misconducted  herself.  She  got  up  a  most  improper 
mortgage.  A  plaintiff  who  has  misconducted  herself  in  the 
matter  is  joined  with  innocent  infants;  and  I  will  not  provide 
costs  for  either  guilty  adult,  or  innocent  infants. 


Aprin.  Mr.  n* Beckett  now  moved  ex  parte  for  an  Order  to  attach  the 
"  defendant  Loughnan,  on  the  ground  that  he  had  not  paid  the 
amount  directed  by  the  decree  to  be  paid  by  him.  [Mr.  Justice 
MoLESWORTH : — ^I  hear  that  the  defendant  has  filed  his  schedule.] 
We  are  entitled  to  an  Order  as  a  matter  of  course.  What  we 
shall  do  with  it  is  another  thing.  [Mr.  Justice  Molesworth: — 
Usually  this  motion  may  be  made  without  notice,  but  where 
there  is  notice  of  insolvency,  I  do  not  like  to  grant  it.  It  would 
merely  put  the  defendant  to  the  expense  of  getting  his  discharge.] 
We  shall  not  do  anything  with  the  Order,  if  we  find  that  the 
defendant  is  actually  insolvent,  and  that  it  would  occasion  him  or 
his  estate  unnecessary  expense. 

Mr.  Justice  Molesworth  : — 

I  think  there  are  peculiarities  in  this  case  which  should  make 
me  require  notice  of  this  motion  to  be  given  to  the  defendant. 

Solicitor  for  plaintiffs  :  Abbott 
Solicitor  for  defendants :  W.  S.  Woolcott 


March  31. 
AprUl. 


In  the  Mattbb  of  the  Estate  of  ROBERT  DOWNING  and  in  the  Mattib 
OF  THE  "STATUTE  OF  TRUSTS  1864." 

'*  Statute  of  Trtuts  1864"  {Ifo.  234),  #m.  %l— Bequest  of  income  for  education  (^ 
i^fanU— Unexpended  balance. 

A  testator  bequeathed  shares  in  a  joint  stock  company  to  trustees  upon  tmst 
to  expend  the  annual  income  upon  the  education  of  his  grandchildren.  Only  a 
portion  of  the  annual  income  of  the  shares  was  so  expended, 

Heiidt  that  the  grandchildren  were  respectively  entitled  on  coming  of  age  to  the 
unexpended  balances  in  the  hands  of  the  trustees,  and  that  such  balances  did  not 
f  aU  into  the  residue. 

Petition  for  advice  under  sec.  61  of  the  "  Statute  of  Trusts 
1864." 


Digitized  by 


Google 


VOL.yiL]  EQUITY  CASES.  28 

Bobert  Downing  died  on  the  9th  of  November,  1869,  having        1881 
made  a  will  whereby  he  appointed  the  petitioners  his  executors.  intheEiUOtof 
The  testator  by  his  will  bequeathed  certain    shares    in    the      a^^thl? 
Melbourne  Gas  Company  to  the  petitioners,  upon  trust  to  receive  "S^atuti  of 
and  apply  the  annual  proceeds  thereof  upon  the  education  of  the       1864." 
testator's  grandchildren  in  succession,  three  to  be  educated  at  one 
time,  until  they  should  respectively  attain  the  age  of  15  years, 
and  it  was  provided  that  so  soon  as  the  youngest  grandchild 
attained  that  age,  the  shares  should  be  sold  and  the  proceeds 
divided  between  such  of  the  testator's  grandchildren  as  should 
then  be  surviving.      There  was   a  residuary  bequest  of   the 
testator's  personal  estate  to  his  wife  and  children.    By  a  codicil 
the  age  of  16  was  substituted  for  15. 

The  testator  died  possessed  of  318  shares  in  the  company,  the 
average  annual  income  of  which  amounted  to  175?.,  which  was 
received  by  the  petitioners.  The  petitioners,  on  receiving  such 
income,  divided  the  same  into  three  equal  parts,  and  credited 
each  part  to  the  account  of  one  of  the  three  eldest  grandchildren. 
The  executors  did  not  actually  expend  the  money  on  the  educa- 
tion of  the  grandchildren,  who  were  educated  by  their  parents  or 
guardians,  the  executors  repaying  out  of  the  income  re- 
ceived from  the  shares  the  amount  actually  expended  by 
the  parents  or  guardians.  Only  a  portion  of  the  income 
was  thus  expended,  and  balances,  varying  in  amount,  now 
stood  to  the  credit  of  the  grandchildren.  Four  of  the  grand- 
children had  attained  their  majority,  and  two  of  them,  Sophia 
Elizabeth  Downing  and  Charlotte  Jane  Downing,  now  requested 
Che  trustees  to  pay  over  to  them  the  unexpended  balance  standing 
to  their  credit.  The  executors  having  some  doubt  whether  the 
grandchildren  were  entitled  to  the  balances,  or  whether  they  fell 
mto  the  residuary  personalty,  now  asked  the  opinion  of  the  Court 
on  this  point. 

Mr.  a'Beckett,  for  the  petitioners,  submitted  to  act  as  the  Court 
might  advise,  but  asked  that  the  costs  should  be  paid  out  of  the 
aceomulations  to  whomsoever  going. 

Mr.  Worthingtan,  for  the  residuary  legatees,  took  no  part  in 
the  aigument,  but  was  also  willing  to  accept  the  Court's  opinion. 
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Mfti  Mr.  Lawes,  for  Sophia  Elizabeth  Downing  and  Charlotte  Jane 

lnih€B$Uiu<if  Downing:— 

^^^        This  is  equivalent  to  a  bequest  for  the  absolute  benefit  of  the 

"^J;^^  ^'  grandchildren.    It  has  been  held  that  where  there  is  a  bequest 

1864."      for  the  maintenance  and  education  of  a  child,  that  amounts  to  an 

absolute  gift:  Webb  v.  KMy  (a);  Younghuebavd  v,  Oiabome  (b); 

Preaam^t  v.  Ooodwm  (c). 

Cur.  adv.  vuU. 
April  7.        Mb.  Justice  Moleswobth: — 

In  this  case  I  am  prepared  to  sa  v  >^«*  the  persons  on  whose  edu- 
cation the  dividends  of  the  shares  in  the  Melbourne  Gas  Company 
should  have  been  applied  respectively,  or  their  representatives,  are 
entitled  to  receive  so  much  thereof  respectively  as  was  not  so 
applied.  The  costs  of  the  application,  including  the  costs  of  all 
parties  appearing,  should  be  apportioned  among  the  persons 
entitled  so  to  receive,  in  proportion  to  the  sums  receivable. 

• 
Solicitors:  Farmer  &  Darvall. 

(a)  9  Sim.  472.  (&)  1  CoU.  400.  (c)  29  L.J.,  Prob.  115. 


JFtb.  28.  HOWE  f   '^''^gp. 

MarthZl.     PrtieUce  in  EquUy^PariUa^Married  too,.     i^AdminitlrcUion— Separate  eMlaU — 
April  11.  Joining  hutband  a$  plaint\f— Liberty  to  apply  to  amend — DismisetU  of  bill — 
Form  qf  notice. 

A  married  woman  who  obtuns  administration,  cannot  bring  a  snit  with  reference 
to  portion  of  the  real  estate  of  the  intestate,  without  making  her  husband  a  party, 
either  as  co-plaintiff  or  defendant. 

Where  a  case  stands  over,  with  liberty  to  the  plaintiff  to  apply  to  amend  by 
adding  a  party,  and  no  such  application  is  made,  the  proper  course  for  the 
defendant  is  to  more,  on  notice  to  the  plaintiff,  that  the  plaintiff  do  apply  for 
leaTc  to  amend  within  a  limited  time,  or  that  the  bill  be  dismissed. 

SuTT  to  enforce  vendor's  lien  for  unpaid  purchase-pioney. 

The  plaintiff,  Catherine  Howe,  was  a  married  woman,  who, 
with  the  concurrence  of  her  husband,  had  taken  out  administra- 
tion to  the  estate  of  her  sister,  Jane  Black.  She  brought  portion  of 
the  real  estate  of  the  intestate  under  the''  Tra/Mfer  ofLamdStatute,'' 
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and  obtained  a  oertifioate  of  title  thereta    Prior  to  bringing  the        1881 
land  under  the  statute,  she  sold  the  piece,  the  subject  of  this  suit,       howx 
to  the  defendant  under  an  agreement,  the  terms  of  which  were  in      ^j^gp. 
dispute  between  the  parties.    This  piece  of  land  remained  under 
the  operation  of  the  old  law.    The  plaintiff  sued  without  joining 
her  husband,  alleging  that  she  was  entitled  in  fee  to  the  land  to 
her  separate  use,  and  seeking  to  enforce  the  agreement,  and  her 
lien  for  the  unpaid  portion  of  the  purchase-money. 

Mr.  Hdroyd,  Q.C.,  and  Mr,  Higgina,  for  the  defendant,  raised 
a  preliminary  objection  that  the  plaintiff's  husband  was  a  neces- 
sary party  to  the  suit.  The  land  does  not  belong  to  the  plaintiff 
for  her  separate  use.  The  husband  would  have  to  join  in  a 
receipt  for  the  purchase-money,  and  would  be  liable  for  a  devas- 
tavit committed  by  his  wife.  As  the  intestate  died  prior  to  the 
1st  July,  1864,  the  plaintiff  under  the  Administration  Act  {No. 
427),  sec.  9,  holds  the  land  upon  trust  for  the  heir-at-law: 
A  married  woman  who  is  administrator  or  trustee  must  join  her 
husband  in  any  suit  brought  by  her  concerning  the  land: 
WiUiams  on  Executors  (7th  ed.),  964,  966;  Taylor  v.  AUen  (a); 
Fdey  v.  Morton  (6);  Hancocks  v.  Loblache  (c);  Seton  on  Decrees 
(3rd  ed.)  662. 

Mr.  a' Beckett  for  the  plaintiff: — 

The  plaintiff  has  some  property  to  her  separate  use,  i.e., 
that  to  which  she  holds  a  certificate  of  title  under  the 
*"  Transfer  of  Land  Statvie!'  That  Act  makes  it  her  sepa- 
rate property,  free  from  the  control  of  her  husband.  [Mb. 
Justice  Molesworth.  Do  you  say  that  if  a  married  woman 
become  administratrix,  and  as  such  gets  a  certificate  of  title, 
that  entitles  her  as  to  all  property  to  sue  alone?]  In  any 
event,  and  apart  from  the  ''Transfer  of  Land  Statute!*  the  obtain- 
ing administration  makes  it  her  separate  property:  Lewin  (7th 
ed.),  82.  [Mb.  Justice  Moleswobth.  As  administrator  she  has 
no  beneficial  ownership.  According  to  your  argument  she  would 
he  a/ewi€  sole  for  all  purposes.]  Yes,  section  2  of  the  "  Married 
yfmwm's  Property  Act"  would  enable  her  to  act  in  a  trust  with- 

(a)  2  Atk.  213.  {h)  4  V.L.B.,  M.  13.  (c)  3  C.  P.  D.  197. 
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1881  out  the  intervention  of  her  husband.  In  SomerviUe  v.  Mac-^ 
Hows  donoM  (d),  it  was  held  that  a  married  woman  might  maintam 
Cribp,       ejectment  without  joining  her  husband. 

Mr.  Justice  Molesworth:— 

The  case  made  by  this  bill  is  that  the  plaintiff  was  entitled  to 
her  separate  use  to  the  property,  the  subject  matter  of  this  suit, 
i.e,,  the  25  or  28  feet  sold  to  the  defendant  There  is  not  a 
particle  of  evidence  as  to  that  property  being  to  her  separate  use. 
She  was  entitled  merely  as  administratrix.  She  made  a  bargain 
as  such.  She  claims  a  breach  by  defendant  of  his  promise  to  pay. 
The  precise  title  in  which  she  has  launched  her  case  as  to  being 
entitled  to  her  separate  use,  has  not  been  sustained.  As  to  the 
rest  of  the  land,  I  do  not  think  she  was  ever  entitled  to  that  as 
for  her  separate  use.  A  woman  being  an  administratrix  or 
trustee  does  not  make  her  entitled  to  the  property  as  her 
separate  property.  To  make  it  such  she  should  have  some  special 
right  to  deal  with  it  apart  from  her  husband.  This  is  a  special 
property  which  her  husband  had  a  right  to  deal  with.  The  rule 
as  to  making  the  husband  a  party,  has  reference  to  his  liability 
for  costs.  The  plaintiff  here  has  no  means  of  paying  costs.  I 
think  the  objection  is  well  founded  The  bill,  however,  may  be 
amended  in  some  way.  I  think  the  husband  ought  to  be  plain- 
tiff and  not  a  defendant.  If  he  is  willing  to  become  a  plaintiff,, 
perhaps  that  may  remedy  the  diflSculty. 

Mr,  a'Beckett  asked  for  leave  to  amend  on  terms. 

Mr.  Justice  Molesworth:— 

I  shall  order  the  case  to  stand  over,  the  plaintiff  pajring  the 
costs  of  the  day,  with  liberty  to  her  to  apply  for  leave  to 
amend. 


Marck  31.  -^^^  Higgvns,  for  the  defendant,  now  moved  to  dismiss  the  bill» 
The  plaintiff  had  liberty  to  apply  for  leave  to  amend,  and  has. 
not  made  any  application.  There  is  nothing  in  the  Rules  as  to 
the  time  within  which  such  an  application  should  be  made.    The 

id)  1  V.L.R.,  L.  206. 
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costs  of  the  day  have  not  been  paid.    The  payment  of  those       1881 
costs  was  a  condition  precedent  to  the  plaintiff  obtaining  leave       jjowe 
to  amend.    This  is  the  proper  course  to  adopt:  Danid'a  Chancery      ^  ^^ 
Practice  (ed.  1845),  767.  *^' 

Cur.  adv,  vult 

Mr.  Justice  Molesworth: — 

When  this  case  came  on  for  hearing,  an  objection  was  taken  April  li. 
that  the  plaintiff  was  a  married  woman,  and  sued  without  joining 
her  husband.  That  objection  was  held  to  be  well  founded,  and 
I  directed  that  the  case  should  stand  over,  the  plamtiff  pay ing 
the  costs  of  the  day,  with  liberty  to  the  plaintiff  to  apply  to 
amend.  No  such  application  has  been  made.  The  matter  is 
now  brought  forward  on  a  motion  to  dismiss  the  bill.  The  case 
standing  over  does  not  make  the  payment  of  the  costs  a  condition 
precedent  to  applying  for  leave  to  amend.  No  bill  of  costs  has 
been  delivered.  The  defendant  ought  to  apply  for  taxation  and 
payment  of  the  costs.  The  liberty  reserved  was  not  to  amend, 
but  for  leave  to  apply  to  amend.  The  direction  assumed  that  form, 
because  I  was  doubtful  how  the  amendment  should  be  made.  The 
husband  should  have  been  co-plaintiff  if  possible,  otherwise  the 
plwntiff  should  have  sued  by  her  next  friend,  and  the  husband 
should  have  been  made  a  defendant.  In  ETnerson  v.  Emer- 
son (e),  the  liberty  was  to  amend,  and  it  was  held  that  the  plain- 
tiff should  amend  within  a  time  to  be  specified  or  the  bill  stand 
dismissed.  The  application  here  should  be,  upon  notice,  that 
the  plaintiff  should  either  within  a  time  to  be  fixed  by  the 
Court,  or  by  the  notice,  apply  for  liberty  to  amend  the  bill,  or 
that  it  be  dismissed. 

Solicitor  for  plaintiff:  A.  Orant 

Solicitors  for  defendant :  Pentland  Je  Roberts, 

(e)  6  Hare  442. 
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if arcA  31. 
ApHl  11. 


COLONIAL  BANK  OP  AUSTRALASIA,  v.  PIE. 

Practke^PUadinffSeUmg  a$ide  JrauduletU  tetUement  qf  equity  of  redemptkm-- 
6ale  by  mortg<igee— Balance — Payment  into  Court, 

Where  a  bill  sought  to  set  aside  conyeyanoes  of  the  equity  of  redemptioii  in 
property  subject  to  mortgage,  and  a  decree  was  made  setting  aside  the  con- 
veyances, but  it  was  not  sought  by  the  bill,  or  asked  on  the  hearing,  or  on  further 
directions,  to  dispossess  defendants  of  the  property,  and  the  mortgagee  realiaed 
his  security,  paid  himself  oS,  and  handed  the  balance  to  the  defendants;  the 
Court  refused,  on  a  summary  application,  to  make  an  order  on  the  defendants  to 
pay  the  money  so  reoeived  into  Court. 

This  case  is  reported  upon  the  hearing  6  V.L,R.,  Eq.,  p.  38, 
and  upon  exceptions  and  further  directions,  Ibid.  186,  where 
the  facts  will  be  found  sufficiently  stated.  The  decree  on  further 
directions  will  be  found  stated  at  page  194. 

Part  of  the  property,  the  subject  of  the  suit,  had  been  mort- 
gaged to  the  Second  South  Melbourne  Building  Society,  and  was, 
sometime  in  June,  1880,  sold  by  the  society  under  the  power  of 
sale  contained  in  its  mortgage.  The  Building  Society  was  not  a 
party  to  this  suit.  After  payment  out  of  the  proceeds  of  sale  of 
the  debt  due  to  the  society,  together  with  interest  and  costs,  a 
surplus  of  about  701.  remained,  which  was  handed  over  by 
the  society  to  Mrs.  Pie,  one  of  the  defendants.  The  society  had 
been  wound  up,  and  the  plaintiff  now  moved  ex  parte  for  an 
order  against  Mrs.  Pie  and  her  husband,  to  pay  the  sum  of  70Z. 
into  Court,  or  otherwise  secure  it  for  the  benefit  of  the  plaintiff. 

Mr.  Holroyd,  Q.C.,  and  Mr.  De  Verdon  for  the  motion: — 
We  obtained  a  decree  affecting  the  equity  of  redemption  in 
these  lands,  and  under  the  decree  on  further  directions  the  surplus 
money,  after  paying  off  the  building  society,  should  have  been 
paid  into  Court.  Mrs.  Pie  has  committed  a  contempt  of  Court 
in  receiving  this  money,  and  we  now  ask  for  an  order  against 
her,  or  her  husband,  or  both,  to  pay  this  money  into  Court. 
[Mr.  Justice  Molesworth.  You  have  got  a  decree  against  the 
land;  why  do  you  not  enforce  it?]  The  land  has  been  sold  by  the 
mortgagee;  our  decree  was  only  against  the  equity  of  redemption 
vested  in  Mrs.  Pie.  [Mr.  Justice  Molesworth.  There  are 
questions  here  as  between  the  husband  and  wife.]     The  wife 
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received  the  money,  and  the  husband  must  show  that  it  was        1881 
without  his  concurrence.     Aa  the  conveyance  to  Mrs.  Pie  has     cjolonial 
beeo  set  aside  as  fraudulent,  we  are  entitled  to  the  balance  on  ^^^^Ji^ 
the  sale.  ^' 

Cut.  adv.  vidt 

Mr.  Justice  Molesworth: — 

The  bill  in  this  case  was  to  have  a  certain  conveyance  set  aside  ^P^^  li* 
as  fraudulent  as  a^inst  the  plaintiff,  a  creditor,  but  did  not  ask 
an  injunction,  or  present  interference  with  the  defendant's  posses- 
sion of  the  property.  The  bill  alleged  fraud,  and  insisted  on  the 
right  of  the  plaintiff  to  come  on  the  properties  conveyed;  but  it 
sought  nothing  to  change  the  possession  of  the  property.  Part 
of  the  property  was  subject  to  a  mortgage  to  a  building  society. 
The  equity  of  redemption  was  conveyed  to  Mrs.  Pie,  which  was 
sought  to  be  made  subject  to  the  plaintiff's  rights.  That  was 
effected  by  the  decree. 

In  June,  1880,  subsequent  to  the  decree,  the  society  realised 
on  their  security  and  were  overpaid  a  sum  of  about  70i.  Nothing 
was  done  to  attach  that  amount.  It  was  probable  that  the  society 
would  realise,  but  the  plaintiff  did  nothing.  The  paying  off 
occurred  about  June,  18S0.  The  plaintiff's  solicitor  soon  after- 
wards discovered  something,  and  in  October  he  wrote  to  the 
society.  He  then  had  notice  of  the  matter.  The  case,  sub- 
sequently, came  on  for  further  directions,  but  nothing  was  sought 
as  to  this  sum,  and  no  further  effort  was  made  to  dispossess  the 
defendants  or  make  them  accountable. 

Having  ascertained  that  the  money  had  been  paid,  the  plaintiff 
applied  to  Mrs.  Pie  to  pay  it  over.  She  did  not  commit  a  con- 
tempt in  getting  the  money,  and  I  have  no  materials  now  to 
make  an  order  against  her  on  a  summary  application.  The 
plaintiff  may  possibly  make  some  further  application.  Setting 
aside  the  conveyances,  does  not  dispossess  Mrs.  Pie  of  the  property. 
The  deeds  were  declared  void,  so  far  as  to  make  the  property 
subject  to  the  plaintiff's  demand,  but  nothing  was  done  to  prevent 
tbe  defendant  in  possession  receiving  the  rent  or  proceeds  of  the 
sale.    I  refuse  the  application. 

Solicitors  for  plaintiff:  Movie  <b  Seddon. 
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1881  ATTORNEY-GENKEAL  v.  HUON. 


May  2. 


Mdrdil  8     ^^^  ^f  adminUtration — JurUdktion  to  direct  paymerU  out  qf  utate — TaaBoUon — 
q  11   (20  '        AfoderaUon — Commis9ion  to  admitMtratorg^Commisgion  to  tfttre^ies— PrtncipoZ 
'      '  aTid  surety — Creditor  dealing  wiih  securities — Discharge  of  surety, 

April  27,  28, 

29  The  Supreme  Ck>urt,  in  its  ecclesiastical  jurisdiction,  has  jurisdiction  to  direct 

payment  out  of  the  estate,   of  the  costs  of  litigation  as  to  the  obtaining  of 
administration. 

Administrators  are  entitled  to  their  costs  of  administration  in  priority  out  of 
the  assets  of  the  estate. 

It  is  the  duty  of  creditors  who  have  obtained  administration  of  an  intestate's 
estate,  to  protect  the  estate ;  and  they  are  entitled  to  their  costs,  out  of  the  estate, 
of  opposing  a  will  propounded  subsequently. 

Where  personal  representatives  have  actually  paid  costs,  such  costs  should,  in 
passing  their  accounts  in  an  administration  suit,  be  moderated  and  not  taxed. 

SemblSj — ^That  costs  of  obtaining  administration  are  always  liable  to  tax- 
ation. But  held  by  the  Full  Court,  on  appeal — That  where  a  sum  of  1502.  had 
been  struck  off  by  agreement  between  the  parties,  in  lieu  of  moderation,  the  right 
to  taxation  (if  any)  was  waived. 

The  Supreme  Court  has  jurisdiction  to  interfere  with  the  Master's  discretion  in 
awarding  commission  to  executors  or  administrators  on  passing  their  accounts^ 
and  may  take  away  altogether  or  reduce  such  commission. 

An  administrator  employed  an  auctioneer  to  sell  portion  of  the  estate.  He  paid 
the  auctioneer  two  and  a-half  per  cent,  commission,  but  received  back  from  the 
auctioneer  half  per  cent,  as  a  return  commission,  at  first  claimed  to  retain  it,  but 
ultimately  returned  it  to  the  estate.  Under  such  circumstances  the  Court  reduced 
the  commission  allowed  by  the  Master  to  the  administrator. 

Commission  paid  by  an  administrator  to  persons  for  becoming  sureties  for  the 
due  administration  of  the  estate,  will  not  be  allowed  as  administration  expenses, 
although  so  paid  before  the  promulgation  of  the  Supreme  Court  Rule  disallowing 
such  allowance. 

An  act  by  a  creditor  dealing  with  securities  producing  a  small  pecuniary  loss  to 
the  surety  does  not  operate  as  a  total  discharge  of  the  surety,  but  only  as  a 
discharge  pro  tarUo, 

Exceptions. 

Patrick  Coady  Buckley  died  on  the  16th  June,  1872,  intestate,and 
without  ever  having  been  married.  He  left  a  considerable  amount  of 
property,  both  real  and  personal.  On  the  loth  August,  1872, 
the  Curator  of  Intestate  Estates  applied  for  Rules  to  administer 
the  real  and  personal  estate  of  the  intestate.  The  present 
defendants,  Huon  and  Mitchell,  who  held  a  mortgage  for  60002. 
over  part  of  the  intestate's  estate,  also  applied  as  creditors  for 
administration  of  the  personal  estate  and  a  Rule  to  administer  the 
real  estate.  Mr.  Justice  Molesworth  granted  Rules  to  administer 
both  the  real  and  personal  estate  to  the  Curator,  and  refused  them 


Digitized  by 


Google 


VOLVn.]  EQUITY  CASES.  81 

to  ihe  present  defendants^  but  allowed  no  costs  of  the  applications :       1881 
Be  Patrick    Coady  (a).     Huon   and   Mitchell   appealed    from   attorhby." 
this  decision  to  the  Full  Court,  who  on  the  24th  December,     C^l^^^BRAL 
1872,  reversed   Mr.   Justice   Moleaworth'a  decision,    and    com-      Huon. 
mitted  administration  of  the  real  and  personal  estate  to  Huon 
and  Mitchell  as  creditors  (6).      There  were  two  appeals,  one 
relating  to  the  realty  and  one  to  the  personalty.    The  Court,  in 
allowing  the  appeal,  only  allowed  one  set  of  costs  out  of  the  estate. 
On  the  31st  March,  1873,  the  present  suit  was  instituted  by 
the  Attorney-General  against  the  administrators  to  ascertaic 
whether  there  were  any  next-of-kin  of  the  intestate,  and  if  none, 
to  assert  the  rights  of  the  Crown  to  the  property. 

In  August,  1873,  one  Thomas  Maher  advertised  a  notice  of  an 
application  for  probate  of  an  alleged  will  of  Buckley,  under 
which  he  took  the  whole  estate,  and  both  the  Attorney-General 
and  the  present  defendants  lodged  caveats  against  such  applica- 
tion. On  21st  August,  1873,  Maher  obtained  Rules  nisi,  under 
''The  Administration  Act  1872"  (No.  427),  sec.  30,  against  the 
caveators  separately.  Both  the  Attorney-General,  and  the  present 
defendants,  appeared  on  the  hearing  of  these  Bules ;  but  by 
arrangement  between  them,  the  opposition  to  the  Bules  was 
mainly  conducted  by  the  present  defendants.  On  the  hearing  of 
these  Bules,  a  large  mass  of  evidence  on  both  sides  was  taken,  both 
vivd  voce  in  Court  and  under  a  commission  to  New  South  Wales; 
and,  on  18th  March,  1874,  His  Honour  Mr.  Justice  Moleaworth 
gave  judgment,  expressing  his  belief  that  the  document  pro- 
pounded by  Maher  was  a  forgery,  and  discharging  both  Bules 
nisi  with  costs  (o).  Maher  shortly  afterwards  died,  and  none  of 
the  costs  could  be  obtained  from  him,  or  his  estate. 

A  decree  was  made  in  this  suit  on  the  1st  June,  1874,  referring 
it  to  the  Master  to  inquire  who  were  the  next-of-kin  of  the 
intestate,  and  directing  the  ordinary  accounts  of  the  real  and 
personal  estate.  Mary  Coady,  James  Maher,  Thomas  Maher, 
Hlen  Tobin,  Mary  Grace,  Edward  Grace,  Patrick  Coady,  Catherine 
Browne,  and  Bridget  Murphy  established,  in  the  Master's  office, 
their  claims  as  next-of-kin  of  the  intestate;  and  thereupon  the 
Attorney-General  retired  from  the  conduct  of  the  suit,  and  the  car- 
la)  3AJ.R.60.  (6)   3AJ.B.131.  (c)    5A.J.R.5. 
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riage  of  the  decree  was  committed  to  the  first  eight-named  next- 
of-kin.  The  Master  made  his  report,  dated  the  22nd  December^ 
1880,  and  the  next-of-kin  having  the  conduct  of  the  suit,  and  the 
defendants  excepted  to  it. 

There  were  two  sets  of  exceptions  by  the  next  of  kin.  The 
first,  as  against  the  defendants  in  this  suit,  were — (1)  That  the 
Master  allowed  the  defendants  certain  costs  and  expenses  which 
were  not  properly  chargeable  against  the  estate  of  the  intestate^ 
viz. — Ist,  the  costs  of  the  litigation  with  the  curator  for  the 
administration  of  the  estate;  and  2nd,  the  costs  and  expenses 
incurred  by  the  defendants  in  opposing  Maher's  application  for 
probate.  (2)  That  the  Master  should  not  have  allowed  any  costs 
except  taxed  costs,  but  the  Master  declined  to  tax  any  of  the 
costs  allowed  by  him.  (3)  That  the  Master  allowed  the  de- 
fendants a  commission  at  the  rate  of  2|  per  cent,  on  the  real  and 
personal  estate  of  the  intestate  for  their  pains  and  trouble,, 
whereas  the  Master  should  have  disallowed  or  reduced  the  same. 
There  was  also  an  exception  by  the  next-of-kin  as  against  Messrs. 
W.  J.  and  J.  Clarke,  executors  of  W.  J.  T.  Clarke,  who  claimed  to 
be  creditors  of  the  intestate's  estate  for  the  sum  of  17132. 148.  2d 
The  Master  allowed  this  claim,  and  the  next-of-kin  excepted  to 
his  allowance  of  the  claim.  The  facts  relating  to  this  debt  are 
sufficiently  stated  in  the  judgment  of  Mr.  Justice  MoUaworth. 

The  defendants  excepted  to  the  Master's  report,  on  the  ground 
that  the  Master  improperly  disallowed  to  them  as  a  proper  dis- 
bursement, on  account  of  testamentary  expenses,  a  sum  of  13252. 
paid  by  them  to  Croaker,  Scott  and  Co.,  on  the  9th  of  June,  1873, 
for  commission  to  them  as  sureties  for  the  due  administration  of 
the  estate  by  the  defendants. 

The  exceptions  &s  against  the  defendants,  and  as  against  the 
Messrs.  Clarke,  were  argued  separately. 


Mr.  Lawea  and  Mr.  Kerferd  for  the  next-of-kin  in  support  of 
the  exceptions  as  against  the  defendants,  and  in  opposition  to  the 
defendants'  exception: — 

As  to  the  first  exception,  if  any  of  the  administration  costs 
were  allowed,  the  Master  ought  not  at  any  rate  to  have  allowed 
more  than  one  set  of  costs  of  the  appeal.    The  Full  Court  by  its 
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order  expressly  allowed  one  set  of  costs  only.  But  apart  from  this,       1881 
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it  is  questionable  whether  there  was  any  power  in  the  Court  to  ATioRyBT. 
allow  any  costs  at  all  out  of  the  estate.  The  Ecclesiastical  Courts  in  ^^^^^^ 
England  no  doubt  possess  that  power;  but  this  Court  possessed  only 
the  power  conferred  by  the  Supreme  Court  Act  (15  Vic,  No.  10) 
sec  16 :  Attomey-Oeneral  v.  Lord  Holland  (d).  That  section  does 
not  give  power  to  the  Court  to  direct  payment  out  of  the  estate,  of 
costs  incurred  in  a  contested  administration.  The  present  Adrnm- 
iriraiion  Act  (No.  427),  sec.  32,  expressly  provides  that  the  Court 
sball  have  power  to  award  costs  out  of  the  estate.  The  costs  in- 
curred in  the  contest  with  Maher  as  to  the  will  should  not  be 
allowed.  These  defendants  forced  themselves  into  the  position  of 
administrators  in  the  first  instance,  and  then  contested  with 
Maher  a  matter  which  the  Attomey-Qeneral  would  have  other- 
wise contested. 

As  to  the  second  exception,  the  Master  ought  to  have  taxed  the 
administrators'  bill  of  costs.  The  charges  are  very  large,  and  some 
of  them  of  an  unusual  character.  The  next-of-kin  have  an 
abeolute  right  to  insist  on  taxation. 

As  to  the  third  exception,  the  defendants  are  not  entitled  to 
commission,  or  at  any  rate  it  should  be  reduced.  They  involved 
the  estate  in  expensive  litigation  in  obtaining  the  administration, 
and  subsequently  in  various  litigations  which  generally  failed,  the 
estate  having  to  bear  the  costs.  The  main  work  in  connection 
with  the  estate  was  done  by  solicitors  and  ngents  who  were  paid 
for  their  work,  and  the  estate  charged  with  the  payment.  The 
defendant  Mitchell  did  absolutely  nothing.  Then,  again,  Huon 
employed  Dougharty  to  sell  a  portion  of  the  estate,  and  paid  him 
commission  at  the  rate  of  one  and  a  half  per  cent.  He  charged 
this  amount  against  the  estate,  and  received  back  half  per  cent, 
and  retained  it,  until  the  fact  was  discovered  in  the  Master's 
office,  when  he  gave  it  up.  This  is  sufficient  to  deprive  him  of 
his  commission. 

As  to  the  defendants'  exception,  the  administrators  have  no 
light  to  charge  the  estate  with  the  amount  paid  by  them  to 
Oroaker  and  Scott  for  becoming  sureties  for  the  administrators, 
and  this  exception  should  be  overruled. 

(i2)  T.  ft  R.  at  p.  219. 
V.L.E.,VouVU.,Eq.  D 
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Mr.  Holroyd,  Q.C.,  Mr.  Wehb,  Q.C.,  and  Mr.  a! Beckett  for  the 
defendants: — 

It  was  necessary  that  there  should  be  two  appeals  to  the  Fall 
Court,  Be  Anderson  and  R&  Dickson  {e),  and  the  administrators 
are  entitled  to  the  costs  of  both  appeals,  having  succeeded  in 
both.  [Mr.  Justice  Molesworth.  Am  I  not  bound  in  this 
by  the  Order  of  the  Full  Court?]  The  Full  Court  did  not  ex- 
pressly decide  that  the  costs  of  the  second  appeal  should  not  come 
out  of  the  estate.  Administrators  are  always  entitled,  out  of  the 
estate,  to  their  costs  of  procuring  administration.  This  is  a 
matter  of  course:  WentwortKs  Offixie  of  Executor,  p.  260;  Major 
V.  Major  (/).  Two  appeals  being  necessary,  the  Full  Court  had 
no  power  to  award  only  one  set  of  costs.  The  administrators 
are  entitled  as  a  matter  of  course  to  deduct  all  the  necessary 
costs  of  obtaining  administration. 

As  to  the  costs  of  opposing  Maher's  application  for  probate,  the 
administrators  are  clearly  entitled  to  these  costs.  By  their 
action  they  saved  the  whole  estate  from  being  swept  away  by  a 
fraud.  It  is  the  duty  of  an  administrator  to  defend  his  title: 
Attorney  Oeneral  v.  Mayor  of  Brecon  (g);  In  re  Harrison  (h). 

As  to  the  question  of  taxation,  it  is  not  disputed  that 
all  these  costs  have  been  paid,  and  where  that  is  the  case, 
the  practice  of  the  office  is  that  the  costs  shall  not  be  taxed,  but 
moderated,  the  difference  between  the  procedure  being,  that  in 
moderation  the  Master  is  not  bound  by  any  fixed  scale,  but  exer- 
cises his  own  discretion:  Johnson  v.  Telford  (j);  Pitchford  v. 
Hulm  (k)\  Be  Towle  (Z);  AUen  v.  Jarvis  (m).  Moderation  is  merely 
a  form  of  taxation.  [Mr.  Justice  Molesworth.  The  difference 
between  taxation  and  moderation  seems  to  be  in  the  onus  pro- 
bcmdi.  In  taxation,  every  item  must  be  proved.  In  moderating, 
the  party  objecting  must  prove  his  objection.]  In  this  case,  a 
compromise  was  arrived  at  in  the  Master's  office,  and  1501.  struck 
off  the  costs,  and  that  settles  the  matter,  which  cannot  now  be 
re-opened:  Halditch  v.  Carter  (n). 


(e)   2W.W.&a'B.,LE.&M.41. 
(/)  2  Drew  281. 
ig)   10  Oh.  Div.  204. 
{h)  W.  N.  (1876)  203. 
U)  8  Bom.  477. 


(A)  3  U  J.,  Chy.  223. 
(0  30  Beay.  170. 

(m)21  L.T.  (N.S.)  280;  L.B.,  4  Chy., 
616. 
(II)  L.R.,  3  P.  &  D.  115w 
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As  to  the  commission,  if  the  curator  had  obtained  adminis-       1881 
iration,  the  estate  would  have  had  to  pay  7|  per  cent,  to  him:   Attornet- 
Act  No.   280,  sees.   31  and  32.     The  administrators  are  en-    ^«^«»^ 
titled  to  employ  agents  and  solicitors,  without  being  deprived       Huon. 
of  their    commission:    WilkiTison    v.    WUkinaan    (o).      Prior 
to  the  Administration  Act,  the  Court  allowed  commission  to 
administrators:  IteChadwick(p);  Re  Saunders  (q).    The  half  per 
cent  commission  received  back  from  Dougharty  was  not  con- 
cealed, and  has  been  allowed  to  the  estate.    The  Court  has  no 
power  to  interfere  with  the  Master's  discretion  in  awarding 
eommission,  unless  some  clear  principle  of  law  is  violated. 

As  to  the  payment  to  sureties,  a  similar  payment  was  allowed 
by  the  Master  in  a  case  of  AUpreaa  v.  Fisher  (not  reported),  where 
the  matter  was  contested,  and  we  claim  to  be  allowed  for  it,  as  a 
necessary  and  proper  disbursement. 

Mr.  Lawea  in  reply. 

The  exception  by  the  next-of-kin  against  the  allowance  of  the 
debt  claimed  to  be  due  from  the  estate  to  Messrs.  W.  J.  and  J. 
Clarke,  was  then  argued. 

Mr.  Lawes  and  Mr.  Kerferd  in  support  of  the  exception: — 
The  creditors,  Messrs.  Clarke,  dealt  with  the  security  in  a 
manner  that  was  inconsistent  with  the  rights  of  the  sureties. 
They  allowed  the  mortgagor  to  sell  the  property  and  retain  a  sum 
of  1801.  of  the  purchase-money  under  an  agreement  that  was 
concealed  from  the  sureties.    A  surety  is  entitled  to  be  placed  in 
precisely  the  same  position  as  the  creditor  with  reference  to  the 
secnrities.    The  creditors  here  handed  over  their  right  of  sale  to 
the  mortgagor,  who  may  have  sold  for  less  than  the  real  value  of 
the  property.      The    surety  is    therefore  diBcharged  entirely: 
Pledge  v.  Buss  (r);  PolaJc  v.  Everitt  (s).    [Mr.  Justice  Moles- 
WORTH.  If  the  creditor  disables  himself  from  enforcing  his  rights 
or  suspends  them,  the  surety  is  discharged.]    It  makes  no  dif- 
ference even  if  the  new  arrangement  is  beneficial  to  the  surety, 

(0)  28.  &  &  237.  (9)  1  A.J.B.  Z 

(p)2W.  W.  fta'R,  Eq.  62.  (r)   Johni^  668,  666. 

(•)    1  Q.B.D.  669,  676. 

D2 


Digitized  by 


Google 


36 


EQUITY  CASES. 


[V.L.K. 


1881        but  here  ihe  creditors  parted  with  their  right  of  sale  under  the 


Attobnbt-   mortgage. 
Geneaal 


V. 
HUON. 


if  areA  29. 


Mr,  Holroyd,  Q.C.,  and  Mr,  Neighbour  for  the  creditors:— 
The  amount  retained  by  Simmons  has  been  deducted  from  the 
creditors'  debt.  As  regards  the  property  sold,  the  sureties  get 
the  full  benefit  of  the  moneys  received,  and  the  mortgage  is  still 
an  existing  security  as  regards  the  property  not  sold.  Simmons 
merely  sold  as  agent  for  the  mortgagees.  If  any  loss  has 
actually  accrued  to  the  surety  through  the  creditors'  action,  the 
sureties  are  only  discharged  pro  tanto:  Capel  v.  BuUer  (t); 
Strange  v.  Fooka  (it);  Wulffv,  Jay  (y);  The  Mutual  Loan  Fund 
Association  v.  Sudlow  (te;);  M'Mahon  v.  Toung  {x)\  The  Trust 
and  Agency  Company  v.  Ch^eene  (jy);  Rainbow  v.  Juggins  («). 

Mr.  Lawes  in  reply. 

Cur,  adv,  vult 

Mr.  Justice  Molesworth: — 

I  have  to  deal  in  this  case  with  exceptions  to  the  Master's 
report.  I  have  to  notice  some  preliminary  facts  as  to  the  estate 
of  Mr.  Patrick  Coady  Buckley,  who  died  16th  June,  1872,  pos- 
sessed of  very  large  property,  real  and  personal,  supposed  to  be  in- 
testate, and  having  no  known  relatives.  The  defendants,  Messrs. 
Huon  and  Mitchell,  had  a  mortgage  on  part  of  his  property  for 
6000Z.,  not  due,  and  were  amply  secured.  They  applied  for  ad- 
ministration, as  did  also  the  curator  of  intestate  estates.  At  that 
time  there  was  not  the  Act  No.  427,  under  which  practically  per- 
sonal representatives  first  got  commission  for  their  trouble,  so  that 
I  do  not  suppose  Huon  and  Mitchell  expected  it;  but,  as  adminis- 
trators, they  would  have  large  patronage,  employing  solicitors, 
managers,  auctioneers,  station  agents,  &c.  The  curator  had  direct 
motive  as  to  payment  to  himself,  and  may  have  had  similar 
motives  as  to  patronage.  The  conflict  for  the  administration  was 
carried  on  earnestly.  I  decided  August  16, 1872  (a),  in  favour  of 
the  curator,  holding  that,  according  to  English  practice,  a  creditor 


(0  2  S.  &  S.  457. 

(ti)  4Giff.  408. 

{v)  L.R.,  8  Q.B.  756. 

(to)  28  L.  J.,  N.S.  Chy. 


108. 


(x)  2V.L.R.,L.  67. 
(y)  1V.R.,L.  175. 
(z)   5  Q.B.D.  138. 
(a)  3  A.J.B.  60. 
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whose  debt  was  not  payable  was  not  entitled  to  administration.        1881 
I  made  separate  orders  as  to  real  and  personal  estate  for  the    attornby* 
curator.    I  was  asked  to  provide  for  Huon  and  Mitchell's  costs     ^^^^ 
out  of  the  estate,  but  I  refused,  and  said  no  order  as  to  the  costs       Huon. 
of  either  party.     Huon  and  Mitchell  appealed  to  the  Full  Court 
separately  as  to  personal  and  real  estate.    Pending  the  appeals 
the  Act  No.  427  was  passed.      The  Full  Court  held  that  accord- 
ing to  our  practice  a  creditor  whose  debt  was  not  due  was 
entitled  to  administration,  and  therefore  reversed  my  order,  and 
ordered  [December  24,   1872   (6)]  that  administration  of   the 
personal  estate  should  be  granted  to  Huon  and  Mitchell,  but 
directed  that  the  costs  of  the  curator,  respondent  in  the  appeal, 
should  be  paid  out  of  the  estate;  and  at  the  same  time  the  same 
Court  as  to  the  real  estate  committed  administration  to  .Huon  and 
Mitchell,  and  referred  it  to  the  Master  to  tax  their  costs  of  the 
appeal,  and  directed  that  such  costs  when  taxed  should  be  paid 
oat  of  the  estate.    The  Court  appears  not  to  have  wished  to  have 
costs  of  two  appeals,  and  therefore  said  nothing  of  Huon  and 
Mitchell's  costs  in  one  of  the  orders. 

Buckley  being  supposed  to  have  left  no  relatives,  the  Crown 
claimed  an  interest,  and  the  Attorney-General,  March  31,  1878, 
commenced  the  present  suit  for  ascertaining  who  were  the  next- 
of-kin  of  Buckley,  establishing  the  right  of  the  Crown,  if  none, 
and  for  administering  the  estate.  Mr.  Maher  produced  an  alleged 
will  of  Buckley's,  which  if  real  would  sweep  away  the'  entire 
property.  The  Attorney-General  and  Huon  and  Mitchell  agreed 
that  the  latter  should  resist  Maher's  application  for  probate,  as  to 
which  there  was  prolonged  and  expensive  litigation  between 
August  21,  1873,  and  March  18,  1874,  in  which  Maher  was 
defeated  with  costs,  but  he  was  insolvent.  There  was  a  decree  in 
this  suit^  June  1^  1874.  It  directed  inquiries  as  to  administration 
expenses,  and  directed  that  the  assets  should  be  applied  in  due 
course  of  administration.  It  directed  various  inquiries  as  to  next 
of  kin,  and  various  persons  (Mary  Coady  and  seven  others,  and 
also  Bridget  Murphy,  all  resident  out  of  Victoria)  established  their 
claims  as  next  of  kin  to  Buckley,  and  are  so  reported  by  the 
Master,    The  Attorney-General  withdrew  from  the  proceedings, 

(h)  3  A.J.B.  131. 
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and  the  carriage  of  the  decree  was  comznitted  by  the  Master  to 
Mary  Ooady  and  seven  others,  and  afterwards  by  the  Court, 
August  7, 1879  (c);  and  upon  the  argument  of  exceptions  to  the 
report,  I  have  Mary  Coady  and  seven  opposed  to  Huon  and 
Mitchell,  and  also  to  Mr.  Clarke,  a  creditor.  I  am  aware  of  a 
separate  suit  by  another,  claiming  a  distributive  share.  The 
Master  made  his  report  December  22, 1880. 

The  first  exception  by  Mary  Coady  and  others  is  that  the 
Master  has  allowed  to  Huon  and  Mitchell  costs  and  expenses  not 
properly  chargeable  against  the  estate,  namely,  the  costs  of  litiga- 
tion with  the  curator  for  the  administration  of  the  real  and 
personal  estate  of  the  intestate,  and  the  costs  and  expenses 
incurred  in  opposing  the  application  of  Maher  for  probate.  As  to 
the  litigation  with  the  curator  before  me,  my  order  would  have 
left  the  administrators  to  abide  their  own  costs;  but  they 
succeeded  on  appeal  and  got  the  administration.  The  Full  Court 
considered  the  subject  of  costs  against  the  estate  so  far  as  the 
appeal  was  considered,  but  is  not,  I  think,  to  be  taken  to  have 
decided  anything  as  to  the  costs  before  me.  As  to  them,  I  think 
the  administrators  should  be  deemed  to  have  got  the  administra- 
ticMQ  after  contest,  and  to  be  entitled  to  the  costs  before  me  as 
costs  of  administration  payable  in  priority  out  of  assets,  according 
to  the  usual  course  of  the  Court.  I  have  not  been  referred  to  or 
found  any  case  in  which  such  allowance  was  refused  or  restricted 
because  the  contest  for  administration  was  on  a  subject  in  which 
the  next-of-kin  ought  not  to  be  deemed  interested.  The  Full 
Court  would  certainly  not  have  made  the  curator  pay  these  costs. 

It  has  been  argued  that  the  Act  15  Vic,  No.  10,  sec.  16,  does 
not  authorise  the  direction  of  the  payment  of  administrators' 
expenses  out  of  assets  as  in  the  ecclesiasiastical  jurisdiction.  I 
cannot  concur  in  that.  The  jurisdiction  has  never  been  doubted. 
In  Madden  v.  Mdcoboy  (d),  I  and  the  Full  Court  after  me  refused 
to  give  costs  of  litigation  about  a  will  which  we  thought  should 
fairly  be  thrown  on  an  estate,  because  the  litigation  had  ter- 
minated in  a  decision  of  intestacy,  and  there  was  no  administra- 
tor to  pay.  In  Major  v.  Major  (e),  an  ecclesiastical  Court  had 
directed  that  costs  of  litigation  should  be  borne  by  an  estate. 

(c)  5  V.L.R.,  Eq.  119.         (d)  5  W. W.  k  a'B.,  I.E.M.  38.        («)    2  Drew.  281. 
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The  Court  of  Chancery. decided  that  the  costs  of  j 
administration  suit  should  be  paid  in  priority  to  th< 
subject  to  that,  recognised  the  ecclesiastical  costs  as 

As  to  the  costs  of  Huon  and  Mitchell  on  the  ap 
the  matter  is  concluded  by  the  order  of  the  appella 
gave  them  costs  of  the  appeal  as  to  the  administr 
estate,  and  directed  that  they  should  be  taxed  and  p 
aad  impliedly  left  them  to  abide  their  own  costs  of 
to  personal  estate. 

As  to  the  costs  of  the  litigation  with  Maher, 
administrators  clearly  entitled  to  them.  It  was 
as  trustees  to  guard  the  property,  and  they  did  in  £ 
from  being  totally  carried  off.  The  Attomey-Ge 
have  to  consider  whether  the  probability  of  the  Cr< 
iog  for  want  of  next-of-kin  should  make  it  woi 
litigate  with  Maher,  and  I  cannot  speculate  as  to  wl 
have  done.  I  shall  allow  the  first  exception  as  to  thi 
appeals  from  the  orders,  15th  August,  1872,  and  decl 
administrators  are  entitled  to  their  costs  of  appeals 
as  given  by  the  order  of  24jth  December,  1872. 

The  next  exception  is,  that  the  said  Master  shou 
allowed  any  costs,  except  taxed  costs,  but  the  Maste 
tax  any  costs  allowed  by  him.  The  administrators  ; 
time  had  bills  of  costs  claimed  by  their  solicitors  in  t 
with  the  curator,  the  general  administration  suits,  j 
tions  with  various  claimants  against  Buckley's  asset: 
tion  in  which  the  administrators  got  themselves  ii 
with  Maher — in  all,  irrespective  of  the  costs  of  this 
about,  which  they  paid,  and  have  been  allowed,  < 
struck  off  as  a  compromise. 

There  has  been  a  practice  in  England  that  whi 
lepresentatives  have  actually  paid  costs  and  claim  tc 
for  such  payment  the  costs  shall  not  be  taxed,  but 
Joknaon  Y.Telford  (/);  Pitchford  v.  Hulm  {g)\  Allen  ^ 
There  are  circumstances  in  the  present  case  which  ' 
it  specially  reasonable  that  these  costs  should  be 

(/)  3 Boas.  477.  {g)  3  L.J..  Chy.  2 

{h)  21  L.T.,  N.S.  280;  4  L.R.,  Chy.  616. 
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1881  rigidly ;  but  I  think  the  Master  was  right  in  adhering  to  the 
Attornbt.  general  rule.  Mary  Coady,  &c.,  furnished  a  list  of  charges  in 
Gkneral  ^j^q  ^g^g  ^hich  they  especially  assailed,  and  as  I  collect,  the 
Huov.  Master  was  ready  to  deal  with  the  items  of  that  list,  and  adjudi- 
cate upon  them  singly,  as  moderating.  Mary  Coady,  &c.,  might 
have  had  his  adjudication,  and  excepted  to  it  if  dissatisfied. 
But  administration  costs,  I  apprehend,  are  always  subject  to 
taxation,  and  as  to  the  costs  of  the  administration  on  appeal,  the 
Full  Court  expressly  directed  that  they  should  be  taxed.  I  shall 
therefore  overrule  the  second  exception,  save  as  to  costs  of  the 
administration  in  the  proceedings  for  administration  before  me, 
and  on  appeal,  and  direct  the  taxation  of  them.  Direct  the  Master 
to  tax  the  costs  of  such  of  the  proceedings  for  administration  an 
are  payable  according  to  the  direction  in  the  former  exception. 

The  third  exception  to  the  report  is,'  that  the  Master  has 
allowed  the  defendants  the  sum  of  792Z.  13s.  9(2.,  by  way  of 
commission,  for  their  pains  and  trouble  in  and  about  the  manage- 
ment, sale,  and  realisation  of  the  personal  estate,  being  at  the 
rate  of  2|  per  cent,  upon  the  sum  of  31,7072.  13s.  3(2.,  and  has 
allowed  them  6572.  4s.  by  way  of  commission,  &c.,  about  the  real 
estate,  being  at  the  rate  of  2^  per  cent,  upon  the  sum  of  26,2882. 
Is.  7c2.,  whereas  the  said  Master  should  have  disallowed  or 
reduced  the  same. 

I  have  had  a  good  deal  of  discussion  as  to  circumstances  of  the 
administrators  obtaining  their  office,  and  of  the  comparison  of  the 
expense  to  the  estate  if  the  curator  had  been  allowed  to  act.  I 
think  the  administrators  should  be  treated  like  any  other  adminis- 
trators. They  received  money  in  very  large  sums,  and  in  such  cases 
2|  per  cent,  commission  is  usual.  The  direct  labour  of  the  manage- 
ment was  by  solicitor  and  agents,  who  were  paid.  The  solicitor  s 
bills  contain  many  items  for  work  not  properly  professional,  and 
which  should  be  done  by  administrators  themselves,  if  paid. 
But  I  think,  on  the  evidence  of  Huon  and  the  letters  of  the 
solicitors  to  him,  that  he  was  duly  diligent  as  to  superintending 
the  various  proceedings.  The  administrators  got  into  various 
litigations  about  Buckley's  dealiDgs,  in  which  they  were  defeated 
with  costs,  so  that  the  estate  has  to  pay  the  costs  of  both  sides. 
Mary  Coady,  &c.,  have  not  challenged  any  of  these  litigations  in 
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the  shape  of  protesting  that  the  costs  should  be  disallowed, 
to  some  of  these  cases,  the  administrators  could  hardly  a 
litigation;  perhaps  it  was  so  as  to  all.  The  administrators  tl 
selves,  or  those  employed  by  them,  mismanaged  a  sale  of  sta 
and  stock  to  Mr.  Bicketson  as  to  omitting  to  muster  and  the  i 
ditions  of  sale,  which  caused  a  suit,  arbitration,  &c  The  ] 
chase  money  was  9000!.,  the  sum  awarded  to  Ricketson,  for  c 
pensation  perhaps,  2793i.  Perhaps  this  represented  purcl 
money  too  much.  The  costs  on  both  sides  fall  on  the  esl 
These  are  matters  to  be  regarded  as  to  compensation  for  troi 
The  litigation  with  Maher  was  successful,  and  most  importac 
to  the  saving  of  the  property  for  the  parties  now  claiming. 

Huon  employed  Mr.  Dougharty,  a  stock  and  station  agen 
sell  part  of  the  property,  which  he  did  for  53,142{.  He  chai 
and  deducted  as  commission  for  it  at  1|  per  cent.,  7972.  28. 
giving  receipt  accordingly.  He  returned  of  this  2651.  14s8.  3( 
Huon,  and  Huon  in  various  accounts  chafged  the  estate  with 
whole  797Z.  2«.  7d,  This  was  found  out  in  the  Master's  office, 
the  2Q5L  148.  3c2.  disallowed.  An  agent  employing  another  t 
his  business,  and  charging  his  principal  with  a  sum  as  paid  tc 
other  when  he  has  secretly  got  part  of  it  back  as  a  reward 
having  given  the  employment,  seems  to  me  a  clear  dishone 
and  a  dishonesty  is  not  sufficiently  punished  by  making 
guilty  person  refund.  It  is  urged  on  Mitchell's  behalf  tha 
was  innocent  of  this;  but  he  was  very  inactive,  did  nothing  a 
Dougharty 's  affairs  or  anything  else,  merely  gave  his  signs 
when  necessary.  As  far  as  I  see,  lOOl,  would  be  ample  < 
pensation  for  any  trouble  he  had.  Huon  and  he  can  settle 
tween  them,  but  I  shall  order  on  the  third  exception  an  al 
ment  of  one-half  per  cent,  upon  the  two  and  a-half  alio 
Order  that  the  commission  of  792{.  13s.  9(2.  in  the  exception  i 
tioned  be  reduced  by  158i.  198.  9d„  and  that  the  commissio 
6o7J.  48.  in  the  exception  mentioned  be  reduced  by  121Z.  88.  £ 

The  administrators  have  excepted  to  the  report  in  regard  tc 
Uaster  having  disallowed  as  a  disbursement  for  testamen 
expenses  an  item  of  1325Z.  paid  on  the  9th  of  January,  1873 
commission  to  sureties  for  the  due  administration  of  the  estat 
the  defendants,  as  at  the  time  it  was  a  lawful,  usual, 
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customary  payment  in  this  colony,  and  similar  payments  had 
'been  before  charged  and  allowed  by  the  Master  in  the  usual 
course  and  practice  of  his  office.  Administrators  in  England  were 
bound  to  give  security.  Our  practice  was  taken  from  thence^ 
and  I  have  not  been  referred  to  anything  to  show  that  such  pay- 
mient  was  allowed  there.  It  would  rather  amaze  a  private  em- 
ployer requiring  security  from  a  clerk  to  have  a  daim  added  ta 
an  account  for  salary  for  the  price  of  a  guarantee.  One  of  the 
absurdities  would  be,  that  the  lower  the  property  and  character 
of  the  person  employed,  the  higher  would  be  the  charge  for 
guarantee.  If  the  Master  ever  allowed  such  claims,  it  was  without 
any  sanction  from  the  Court.  The  discussion  of  the  subject 
has  induced  the  administrators  to  inform  the  Court  that  the 
security  they  have  given  to  it  is  now  of  no  value.  I  overrule 
that  exception. 

There  is  an  exception  to  the  report  by  Mary  Coady,  &;c.,  as  to 
the  Master  having  allowed  to  Messrs.  W.  J.  and  Joseph  Clarke,, 
executors  of  Mr.  Wm.  John  Turner  Clarke,  the  sum  of  17132.  148. 
2d,  for  balance  of  debt  on  a  bond  dated  26th  May,  1871,  given  by 
the  intestate  and  others  to  W.  J.  Turner  Clarke.  The  ground  put 
forward  for  the  exception  is,  that  the  deceased  was  a  surety  by 
this  bond  for  Mr.  Simmons,  a  mortgagor  to  W.  J.  Turner  Clarke 
having  power  of  sale,  and  his  executors  allowed  Simmons  to  sell 
and  confirmed  his  sale  of  part  of  the  mortgaged  property,  applying 
part  of  the  proceeds  in  paying  them,  and  retaining  1802.  to  his 
own  use.  It  has  been  argued,  and  I  think  justly,  that  this  was  as 
if  the  Messrs.  Clarke  had  exercised  partially  their  powers  of  sale 
by  Simmons  as  their  agent,  and  allowed  him  to  keep  1802.  of  the 
purchase-money,  so  that  the  property  liable  to  the  mortgage  has 
been  reduced  by  the  whole  price,  and  the  debt  reduced  by  that 
sum  less  by  180L;  the  .executors  handing  over  the  remaining 
property  (for  the  mortgage  continues,  and  the  relation  of  mort- 
gagor and  mortgagee,  interest  being  paid)  would  give  it  reduced 
by  180Z.  The  Master  has  reduced  the  debt  by  1802.,  and  thought 
that  a  sufficient  relief,  and  refused  to  take  the  transaction  as 
totally  releasing  the  security.  The  Master  was,  and  I  have  been, 
referred  to  Pledge  v.  Buss  (j);  Polak  v.  Everett  {k);  Strange  v. 

ij)  Johns.  663.  {k)  1  Q.B.D.  669. 


Digitized  by 


Google 


YOLlYn.]  EQUITY  CASES.  43 

Fooks  ([);  WvZffv.  Jay  (m);  Bainbow  v.  JuggvoB  {n),    I  think       1881 
ihe  Master  was  right.     He  allowed  a  deduction  equal  to  the    attornbt- 
utmost  injury  the  surety  could  be  supposed  to  suflTer.    There  is     ^*^**^ 
no  principle  that  an  act  producing  a  small  injury  to  the  surety       Huok. 
shall  operate  as  a  total  discharge.  I  overrule  this  exception,  with 
costs,  to  be  paid  by  Mary  Coady  and  seven  others  to  W.  J.  Clarke 
and  Joseph  Clarke.    Kefer  to  tax. 

As  between  the  administrators  and  Mary  Coady  and  seven 
others,  I  leave  them  to  abide  their  own  costs  of  the  exceptions; 
and  I  direct  that  the  costs  of  Mary  Coady  and  seven  others  as  to 
all  the  above  exceptions  be  costs  in  the  cause. 


From  the  above  judgment,  the  defendants  appealed  to  the  Full  April  27,  28» 
Court  upon  the  following  grounds : —  29. 

(1.)  That  the  said  order  of  the  29th  day  of  March,  1881,  wrongly  disaUowed 
the  defendants  their  costs  as  successful  appellants  in  the  matter  of  their  applica- 
tion for  administration  of  the  personal  estate  of  the  intestate  P.  C.  Buckley 
in  litigation  with  the  curator  in  the  Ecclesiastical  jurisdiction  of  this  honourable 
Court. 

(2.)  That,  though  the  order  made  on  the  said  appeal  in  the  said  Ecclesiastical 
joriadiction  did  not  give  the  present  defendants  their  costs,  it  was  not  the  inten- 
tion of  the  said  order  to  deprive  them  of  their  right  to  recoup  themselves  such 
eoits  as  part  of  their  costs  of  obtaining  administration  out  of  the  estate  to  be 
adnmustered. 

(3b)  That  the  order  made  in  the  Ecclesiastical  jurisdiction  was  inoperative  to 
deprive  the  present  defendants  of  their  right  to  be  reimbursed  as  administrators 
in  the  Equitable  jurisdiction,  even  if  intended  so  to  operate,  which  the  defendants 
■ohmit  it  was  not. 

(4.)  That  the  said  order  of  the  29th  of  March,  1881,  directs  the  taxation  of 
eertain  costs  which  the  present  defendants  have  paid  their  solicitors,  although 
the  judgment  now  under  appeal  admits  that  the  process  of  moderation  and  not  of 
taxation  is  generally  applicable  to  the  costs  which  the  defendants  have  paid,  and 
there  ia  no  ground  of  law  or  fact  on  which  the  costs  so  specially  subjected  to  taza- 
tioQ  ODght  to  be  excepted  from  the  general  rule. 

(5.)  That  in  addition  to  the  reason  above  stated,  such  costs  ought  not  to  have 
been  specially  excepted,  because  they  form  part  of  the  costs  which  were  subjected 
to  the  process  of  moderation,  and  as  stated  by  the  judgment  under  appeal,  all  such 
eosta  were  aubjected  by  way  of  compromise  to  a  deduction  of  £160,  and  the  taxa- 
tion of  part  of  such  costs  upsets  the  compromise  and  subjects  the  defendants  to  a 
doaUe  loaa,  firstly  by  compromise  on  moderation,  and  secondly  by  taxation  with- 
out reference  to  tiie  prior  deduction  by  moderation. 

(&)  That  the  said  order  of  the  29th  day  of  March,  1881,  strikes  off  10a.  per  cent, 
from  the  commission  of  22. 10a.  per  cent,  commission  allowed  to  the  defendants  for 
tbeir  pains  and  trouble  by  the  Master  in  Equity  in  exercise  of  the  power  conferred 

(0  4  6i£E:  408.  (m)  UB.,  7  Q.B.  756.  (n)  5  Q.B.D.  138. 


Digitized  by 


Google 


44 


EQUITY  OASES. 


\Y.L.K 


1881 

Attorney- 
Gbnxral 

V. 
HUON. 


on  him  by  sec.  25  of  the  AdnUnig^ratkm  Act  1872,  and  each  deduction  ii  improper, 
inasmuch  as  the  discretion  exercised  by  the  Master  in  Equity  in  allowing  2L  lOi, 
percent,  was  a  judicial  discretion  fairly  exercised  under  statutory  authority,  and  was 
therefore  not  a  proper  subject  of  appeal. 

(7.)  That  the  said  order  of  the  29th  day  of  March,  1881,  wrongly  disallows  the 
payment  which  the  defendants  actually  made  to  their  sureties  for  entering  into 
the  administration  bond,  although  at  the  time  such  payment  was  made  the  rule 
forbidding  the  allowance  of  payments  to  sureties  had  not  been  made,  and  such 
payment  was  usual  and  necessary,  and  had  been  allowed  by  the  Master  in  Equity 
to  an  administrator  in  passing  his  accounts  in  a  suit  in  which  the  right  to  make 
such  payment  was  contested. 

(8.)  That  the  defendants  should  have  been  allowed  to  deduct  their  costs  of  the 
claimants  (Mary  Coady  and  others)  exceptions  out  of  the  estate,  as  costs  were  not 
allowed  to  them  as  against  the  said  claimants  in  respect  of  the  exceptions  in 
which  the  said  claimants  altogether  failed,  and  the  said  claimants  did  not 
altogether  succeed  in  any  of  their  exceptions. 

Mr.  Eolroyd,  Q.C.,  Mr.  Webb,  Q.C.,  and  Mr.  a'BecJcett,  in 
support  of  the  appeal^  cited,  in  addition  to  the  cases  cited 
below,  Chadwick'y.  Bennett  (o);  Re  Fellowa  (p);  Cockerdl  v. 
Barber  (q). 

Mr.  Lawes  and  Mr.  Kerferd  for  the  respondents. 

Cur.  adv.  vuU. 


May  2. 


The  Chief  Justice.  The  first  three  grounds  of  appeal  apply 
to  the  decision  of  the  Court  pronounced  several  years  ago,  when 
two  orders  were  made  for  the  administration  of  the  estate  of  the 
intestate,  Patrick  Coady  Buckley — one  relating  to  the  realty,  and 
the  other  to  the  personalty.  The  Court,  in  making  the  orders, 
directed  that  the  present  defendants  should  have  the  costs  of  one 
order  only,  not  specifying  which.  The  subject  matter  of  the 
first  exception  relates  to  those  orders,  and  the  argument  for 
the  appellants  substantially  amounts  to  this,  that  the  primary 
Judge  in  his  order  was  wrong,  because  he  did  not  overrule  the 
decision  of  this  Court,  and  give  the  defendants  the  costs  of 
the  rules  as  to  both  estates.  The  decision  of  the  Court, 
however,  has  been  given,  it  was  not  appealed  from,  and  it  is 
now  binding.  The  appeal  as  regards  that  exception,  therefore* 
will  be  disallowed. 


(0)    IV.R.,  E.  109. 


ip)  5V.L.R.,  I. 


iq)   2  HusB.  589. 
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The  next  two  grounds   of  appeal  affect  the    costs    of  the        1881 
administrations.    In  the  bill  of  costs  there  were  a  number  of   Attorkbt- 
items  which  were  disputed     The  parties  came  to  an  agreement       ^^^^^ 
by  which  certain  items  were  allowed,  and  the  Master  was  to      Huon.| 
"moderate"  the  others.    Sums  amounting  to  150Z.  were  struck 
off.     It  was  held  on   the   exceptions,  that  the   costs  of  ob- 
taining administration — not  those  relating  to  the  other  litiga- 
tion—should be  taxed.    The  case  has  been  carefully  examined 
and  thoroughly  sifted;   but  one  point  has,  apparently,   been 
overlooked;    the  order  allows  the  moderation  to  stand  as  to 
some  of  the  costs,  but  directs  that  others  should  be  taxed.    It 
may  fairly  be  said  for  the  defendants  that  they  would  not  have 
consented  to  an  arrangement  by  which  loOl.  was  taken  off  their 
bill,  unless  it  was  understood  that  that  was  to  be  a  final  settle- 
ment.    If  their  biU  were  to  be  taxed  now,  as  ordered,  it  would 
virtually  amount  to  having  it  taxed  twice  over.    The  appeal, 
therefore,  against  so  much  of  the  order  as  directed  taxation  of 
the  bill  of  costs  will  be  allowed. 

The  next  ground  relates  to  the  amount  allowed  for  com- 
misBion  to  the  administrators  in  connection  with  the  adminis- 
tration of  the  estate.  The  primary  Judge  reduced  the  amount 
allowed  by  the  Master,  and  the  defendants  appeal  on  the  ground 
that  the  Judge  had  no  jurisdiction  to  interfere  with  his  discretion; 
in  other  words,  that  the  Master's  decision  was  final.  This  depends 
on  the  proper  interpretation  of  sec.  25  of  "  The  Administration 
Act  1872,"  which  provides  that  "It shall  be  lawful  for  the  Court 
or  the  Master  to  allow  out  of  the  assets  of  any  deceased  person  to 
his  executor,  administrator,  or  trustee  for  the  time  being,  in 
passing  his  accounts,  such  commission  or  percentage,  not  exceed- 
ing 5Z.  per  centum,  for  his  pains  and  trouble  as  shall  be  just  and 
reasonable."  That  section,  it  is  said,  gives  a  jurisdiction  to  the 
Master  analogous  to  that  which  he  possesses  in  cases  of  taxation; 
and  as  the  Court  would  not  interfere  in  cases  of  taxation,  unless 
where  some  principle  of  law  was  violated,  so  it  would  not 
interfere  in  this  case  with  the  discretion  of  the  Master — ^that  as 
the  Court  would  not  interfere  with  the  amount  allowed  for 
eonnsel's  fee  on  a  brief,  so  it  would  not  interfere  with  the  amount 
allowed  to  administrators   for   commission.      That    argument. 
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1881        however,  is  based  on  the  assumption  that  sec   25   gives  a 

AiTOKNBT-  discretion  to  the  Master  independently  of  the  Court    In  order  to 

GENBEA.L    JjqJj  j.^^^^  ^^  mxiBt  give  no  effect  to  the  words  "  in  passing  his 

HuoN.      accounts."    The  accounts  are  not  finally  passed  until  they  are 

approved  of  by  the  Court.    And  the  decision  of  the  Master  as  to 

commission,  is  as  much  subject  to  the  review  of  the  Court,  as  are 

the  accounts  that  he  passes.    The  reasons  given  by  Mr.  Justice 

Moleaworih  for  interfering  with  the  commission  allowed  by  the 

Master  have  not,  in  my  opinion,  been  answered. 

The  next  ground  of  appeal  is  <m  a  supject  which  is  a  novelty 
in  this,  and  as  far  as  I  can  learn,  in  any  other  Court, 
namely,  a  charge  by  the  defendants  for  commission  paid 
to  certain  persons  to  become  sureties  for  them  for  the  due 
administration  of  the  estate.  Such  a  charge  cannot  be 
allowed.  There  is  no  reason  why  an  estate  should  have  to  pay 
the  costs  of  such  a  demand ;  and  in  this  case  the  administrators 
now  state  that  the  security  they  gave  was  valueless;  yet  they  ask 
the  Court  to  allow  them  a  large  sum  out  of  the  estate  for  giving 
this  valueless  security.  The  only  ground  on  which  the  claim 
can  be  put  forward  is  that  some  years  ago — and  since  this 
amount  had  been  paid — ^the  Court  issued  a  rule  against  those 
charges  beiug  allowed.  Bat  that  rule  was  merely  declaratory 
and  was  only  promulgated  because  it  had  been  stated  that 
charges  were  being  made  by  persons  becoming  sureties  for 
administrators,  and  the  rule  was  promulgated  in  order  that  it 
should  be  known  the  Court  did  not  sanction  such  charges  as 
against  the  estate. 

The  last  ground  relates  to  the  costs.  It  is  unnecessary  to 
decide  whether  there  can  be  an  appeal  on  costs  where  they 
are  in  the  discretion  of  the  Judge.  In  this  case  that  discretion 
has  been  exercised,  and  I  am  not  inclined  to  interfere  with  that 
exercise,  even  if  an  appeal  lay. 

As  to  the  costs  of  the  appeal,  the  appellants  have  succeeded 
only  on  one  ground  out  of  four,  and  they  are  therefore  not 
entitled  to  their  costs.  To  order  the  respondents'  costs  to  be  paid 
out  of  the  estate  would  simply  be  taking  it  firom  those  bene- 
fidally  interested,  and  therefore  the  best  ooune  is  to  let  each 
party  abide  his  own  costs  of  the  iqppeaL 
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Mr.  Justice  Stephen:—  ^^^ 

As  to  the  first  point,  I  agree  that  Mr.  Justice  Moleaworth  could    attornby- 
not  make  an  order  inconsistent  with  the  former  order  of  the     Ob^JJiral 
Court  of  Appeal,  which  gave  to  the  defendants  only  one  set  of      Huon. 
admuustration  costs. 

As  to  the  second  point,  relating  to  the  taxation  of  the  de- 
fendants' hills  of  costs,  the  sum  of  ISOL  was  taken  off  the  total 
and  whether  that  was  done  by  what  is  called  a  moderation  or 
4U1  agreement,  it  should  be  considered  final.  The  principle  of 
moderating  costs  is  very  well  defined  and  understood,  and  it 
would  be  very  oppressive  on  trustees  if  any  other  course  were 
adopted.  It  may  be  that  years  after  they  are  paid  the  trustees 
are  called  upon  to  pass  their  accounts,  and  the  Court  then  directs 
the  Master  to  look  over  the  bill  in  the  same  way  that  a  private 
gentleman  would  look  over  his  solicitor  s  bills.  That  principle  is 
held  by  the  primary  Judge  to  apply  to  all  the  costs  except  the 
administration  costs.  Certainly,  but  for  the  agreement,  the 
coats  of  the  appeal  should  have  been  taxed,  because  they  were 
ordered  to  be  taxed,  but  loOl  was  taken  off  the  whole  of  the 
costs,  and  the  right  to  tax  was  then  waived.  It  would  be  incon- 
sistent with  that  settlement  now  to  have  the  matter  re-opened 
and  that  as  to  some  items  only. 

As  to  the  commission  allowed  by  the  Judge  to  the  administra- 
tors, reducing  the  amount  given  by  the  Master,  I  think  the  learned 
Judge  had  jurisdiction  to  do  so.  I  also  think  he  was  quite  right 
in  what  he  did;  and  even  if  I  considered  him  wrong,  I  should  not 
feel  justified  in  setting  up  my  individual  judgment  against  that 
of  Hr.  Justice  Molesworth,  who  has  had  such  large  experience 
in  the  administration  of  estates  by  this  Court. 

As  to  the  commission  to  the  sureties,  the  claim  is,  I  think,  pre- 
posterous. If  a  man  has  not  got  friends  who  will  become  sureties 
for  him  out  of  friendship,  I  should  say  he  is  not  a  fit  person  to  take 
out  administration.  It  is  said  that  in  this  colony  a  man  may  be 
a  stranger,  and  not  have  such  friends,  but  that  difficulty  is  met 
by  the  fact  that  in  such  a  case  the  Curator  may  take  adminis- 
tration. 

As  r^rds  the  costs  below,  I  think  this  is  one  of  those  cases 
where  the  Court  will  not  disturb  the  discretion  exercised  by  the 
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1881       primary  Judge;  and  I  concur  with  the  learned  Chief  Justice  a» 


Attornky-   to  the  costs  of  the  appeal. 
Gbkkkal 


V, 
HUON. 


Mr.  Justice  HioiNBOTHAJf  concurred. 

A'ppeal  allowed  as  to  the  second  grouTid  of 
appeal,  namely,  the  taxation  of  costs ;  dis- 
missed as  to  the  other  grounds;  ea/ih  'party  to 
abide  iheir  own  costs  of  the  appeal. 

Solicitors  for  the  next-of-kin :  Bennett,  Attenhoi^ough  Jk  WUks. 
Solicitors  for  administrators :  Crisp,  Lewis  &  Hedderwick 
Solicitors  for  Messrs.  Clarke :  Klvngender,  Charsley  <b  Didcson. 


May  5.       In  the  Mattbr  of  the  Estatk  of  CHARLES  WILLIAMSON,  and  in  thk 
Mattke  of  the  * '  STATUTE  OP  TRUSTS  1864. " 

"  Statute  of  TnuU  1864"  {No.  234),  sec  61—** Dtdies  on  the  EUaUs  of  Deceased 
Persona  Statute  1870"  {No.  S8S)— Petition  for  advice— Duty  payable  in 
Victoria— Property  sUuaied  in  New  South  Wales. 

The  Court  will  not,  on  a  petition  onder  sec.  61  of  the  "  Statute  of  Trusts  1864  ** 
(No.  234),  give  its  advioe  as  to  what  duty  is  payable  under  the  ** Duties  on  the 
Estates  of  Deceased  Persons  Statute  1870''  (No.  388),  on  an  estate;  more 
especially  in  the  absence  of  the  Crown,  although  the  Attorney-General  has  been 
served  with  the  petition. 

Petition  for  advice  under  sec.  61  of  the  "Statute  of  Trusts 
1864." 

Charles  Williamson,  being  domiciled  in  Victoria,  died  on  the 
23rd  of  November,  1875,  leaving  a  will  whereby  the  petitioners 
were  appointed  executors.  At  the  time  of  his  death  the  testator 
was  possessed  of  real  and  personal  estate  in  the  colony  of  Victoria^ 
and  the  petitioners,  as  executors,  obtained  probate  in  Victoria,  and 
filed  a  statement  setting  out  the  value  of  the  real  and  personal 
estate  in  Victoria  on  which  they  paid  probate  duty  amounting  to 
338^.  9s.  4d. 

The  testator  had  been  possessed  of  the  Yanga  Station,  in  New 
South  Wales,  comprising  both  freehold,  leasehold,  and  Crown 
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lands,  and  on  Uie  22nd  May,  1875,  by  a  memorandnm  in  writing,  I88I 
he  agreed  to  sell  that  station  and  the  stock  on  it  to  one  C.  B.  Fisher  7,,^ 
for  the  sum  of  98,000?.,  8000i.  to  be  paid  in  cash,  and  the  balance  ^^^" 
byhills  due  at  different  dates.  The  memorandum  of  agreement  pro-  "Statuti  ov 
vided  that  the  vendor  should,  when  called  upon  by  the  purchaser, 
execute  a  transfer  of  the  freehold  lands,  and  the  transfer  should, 
when  executed,  be  deposited  by  the  vendor  with  the  London 
Chartered  Bank  at  Melbourne,  to  be  held  by  them  in  escrow 
until  the  full  payment  of  the  purchase  money.  No  such  transfer 
was  ever  asked  for  or  executed.  The  8000{.  was  paid  in  cash  and 
on  the  11th  of  August,  1875,  a  mortgage  of  the  station  other  than 
the  freeholds,  and  of  the  stock  thereon,  was  given  by  the  pur- 
chaser to  the  testator,  and'  registered  at  Sydney,  in  accordance 
with  the  law  of  New  South  Wales.  Promissory  notes  were 
given  as  collateral  security  for  the  balance  of  the  purchase 
money,  payable  at  the  English,  Scottish  and  Australian 
Chartered  Bank  in  Melbourne.  At  the  time  of  the  testator's 
death,  none  of  the  promissory  notes  had  matured,  and  no 
default  had  been  made  under  the  mortgage,  and  the  promis- 
sory notes  were  held  by  the  testator's  bankers,  at  Melbourne, 
for  him.  All  the  instalments  of  purchase  money  secured  had  been 
paid  as  they  became  due,  and  nothing  now  remained  due  on  the 
aecority.  The  Crown  claimed  payment  of  duty  on  the  debt 
due  to  the  testator  for  the  balance  of  the  unpaid  purchase  money, 
and  commenced  an  action  against  the  executors  to  recover  the 
amount  The  executors  thereupon  presented  the  present  petition 
asking  the  advice  of  the  Court  as  to  whether  the  duty  was  pay- 
able or  not.  The  petitioner  Walter  Williamson,  who  was  the 
largest  beneficiary  under  the  will,  was  served  with  a  copy  of  the 
petition.  The  Attorney-General  was  also  served  with  the 
petition. 

Mr.  a' Beckett,  for  the  petitioners: — 

This  matter  turns  on  a  short  question  of  law.  The  petitioners 
desire  the  opinion  of  the  Court  as  to  whether  they  should  pay 
the  duty  or  noi  If  the  Court  is  not  clearly  of  opinion  they 
shonld  pay,  they  will  defend  the  action.  [Mr.  Justice  Moles- 
woBTH.  How  am  I  to  decide  a  question  between  the  Crown  and 
V.Ua,  You  Vn.,  E(j.  £ 
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1881       the  estate  in  the  absence  of  the  Crown?    It  is  as  if  some  one 

/7r^       claimed  to  be  a  creditor  of  the  estate,  and  the  executors  said,  "We 

Williamson  ^Jq  ^ot  know  whether  he  is  a  creditor  or  not,  but  ask  the  Court  to 

and  the 
'•Statqtb  of  decide  the  matter.     The  proper  course  would  be  for  the  executors 

Trusis  1864  '* 

'  to  resist  the  claim,  on  obtaining  an  indemnity  from  the  benefici- 
aries.] The  Crown  has  been  served  with  the  petition,  and  the 
beneficiaries  are  willing  to  be  bound  by  the  opinion  of  the  Court 
It  is  desired  to  avoid  wasting  money  in  unnecessary  litigation. 
The  land  remained  vested  in  the  testator  at  the  time  of  his  death, 
and  was  situated  in  New  South  Wales.  [Mr.  Justice  Moles- 
WOBTH.  There  is  a  total  absence  in  our  Act  as  to  any  provision 
for  properties  situated  in  dififerent  localities.]  It  is  submitted 
that  the  property  being  in  New  South  Wales  is  exempt  from 
payment  of  duty  here.  Although  the  words  of  the  Act  are 
general,  trust  estates  have  been  held  exempted:  In  re  Monte- 
fiore  (a). 

Mr.  Webb,  Q.C.,  for  Walter  Williamson:— 

The  "  DiUies  on  the  Estates  of  Deceased  Persons  Statute  1870" 
(No.  388),  sec*  7,  provides  that  the  executor  or  administrator 
shall  file  a  statement  of  assets,  Le.,  of  assets  of  which  he  is 
executor  or  administrator.  If  a  man  died  possessing  a  large 
quantity  of  real  estate  in  England  and  a  very  small  quantity  of 
property  here,  it  could  not  be  contended  that  in  order  to  obtain 
probate  or  administration  here,  duty  must  be  paid  here  on  the 
whole  of  the  English  property.  Property  possessed  by  the 
testator  in  New  South  Wales  is  not  property  in  this  colony  for 
the  purposes  of  administration.  If  the  testator  had  not  contracted 
to  sell,  there  could  be  no  question  but  that  title  could  only 
be  made  to  the  property  remaining  vested  in  him  by  taking  out 
probate  in  New  South  Wales,  and  such  probate  has  been  actually 
taken  out  to  enable  the  executors  to  complete  the  sale.  This  estate 
escaped  payment  of  duty  in  New  South  Wales  only  because,  at  the 
testator's  death,  there  happened  to  be  a  gap  in  the  New  South 
Wales  legislation  on  the  subject,  but  that  does  not  affect  this 
question.  The  real  test  in  this  case  as  to  where  duty  should  be 
paid  is,  where  would  probate  have  to  be  obtained  to  enable  the 

(a)  6  A,J.R.  1. 
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executors  to  enforce  the  mortgage?    Clearly  in  New  South       I88I 
Wales.    For  purposes  of  obtaining  probate  to  a  mortgagor,  the  [     /nr« 
locality  of  the  mortgaged  property  forms  the  test  as  to  the  Court  ^'^\^^^^ 
fipom  which  probate  should  be  obtained :  In  the  Goods  of  Hogg  (6).  "Statute  of 
[Mb.  Justice  Moleswobth.    If  you  could  catch  the  mortgagor 
here,  you  could  sue  him  here].    The  property  being  vested  in  the 
testator  at  his  death,  and  being  situated  in  New  South  Wales,  it 
is  submitted  no  duty  is  payable  here. 

Mr  Justice  Moleswobth  :— 

I  always  thought  the  Act  was  very  vague,  and  I  foresaw  great 
difficulties  in  interpreting  it.  Many  questions  may  arise  here  as  to 
the  locality  and  character  of  land  and  securities,  and  as  to  the  domi- 
cile and  residence  of  deceased  persons;  and  Judges  in  England  have 
refcisecl  to  entertain  questions  of  such  difficulty  upon  a  petition  for 
advice  under  the  ^'Trustee  Act!'  Here  there  is  a  question  of  great 
difficulty,  and  a  matter  in  which  the  Crown  has  put  forward  large 
claims,  and  I  am  not  prepared  to  say  whether  those  claims  are 
noreasonabla  It  is  a  question  of  immense  importance,  not  only 
to  the  applicants,  but  to  the  revenue,  and  I  should  be  very  wrong 
if,  in  the  presence  of  the  executors  and  the  beneficiaries,  and  in 
the  absence  of  the  Crown,  I  should  give  an  opinion.  I  decline  to 
give  one.  If  the  parties  interested  want  the  matter  contested, 
let  the  beneficiaries  give  an  indemnity  to  the  executors.  Unless 
the  Legislature  interferes  to  define  rights  under  the  Act  more 
aoeorately,  the  Act  will  form  the  subject  of  many  difficult  and 
contested  questions. 

Solicitors  for  all  parties :  Smith  Jk  Emmerton, 
(6)   3  Curt.  61. 
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1881  In  rb  JOHN  GIVAN. 

May  26.      Practice  m  Eqmiy—Suprtmt  Court  Bides,  eh,  vi.,  rule  ^^AUaekmeiU —  Wrong  date. 

Where  a  writ  of  attachment  directed  the  sheriff  to  bring  up  the  prisoner  on  the 
26th  day  of  June,  or  on  the  next  day  after  the  arrest  on  which  the  Conrt  should 
be  sitting,  June  being  inserted  by  mistake  for  May,  and  the  sheriff  brought  up 
the  prisoner  on  the  26th  May,— ^eM,  that  the  prisoner  should  be  turned  orer 
without  prejudice  to  any  application  he  might  subsequently  make. 

An  order  had  been  made  in  this  case  by  Mr.  Justice 
Higinbotham  in  Chambers,  under  sec.  12  of  the  "Married 
Wamen'e  Property  Act"  (No,  384).  By  this  order  an  hotel 
was  declared  to  be  the  separate  property  of  Belinda  Givan, 
the  wife  of  John  Givan,  and  the  latter  was  ordered  to 
pay  the  costs  of  the  summons  which  were  taxed  at  372.  He 
did  not  pay  the  costs,  and  an  attachment  was  issued  against  him 
for  disobedience  of  the  order.  The  writ  of  attachment  directed 
that  he  should  be  brought  before  the  Court  on  "  Thursday,  the 
26th  day  of  June,"  or  on  the  next  day  on  which  the  Court  should 
be  sitting  after  the  arrest.  The  month  of  June  was  inserted  in 
error  for  May.  The  sheriff  now  stated  that  he  had  the  prisoner 
in  Court,  and  that  the  26th  of  June  would  fall  on  a  Sunday. 

Mr.  La/wee  moved  that  the  prisoner  should  be  turned  over. — ^Rule 
42,  of  cap.  vi.  o{  Supreme  Court  RvleSy  1st  February,  1854  (a),  pro- 
vides "  That  the  sheriff  shall  bring  to  the  bar  of  the  Court  every 
person  arrested  upon  any  writ  of  attachment  ...  on  the  next 
day  in  Term,  or  on  the  next  day  on  which  the  Court  shall  sit  in 
Equity  out  of  Term,  next  after  such  arrest,  or  as  soon  afterwards 
as  possible."  The  date  of  the  26th  June  may  be  omitted  from 
the  order  as  surplusage,  and  the  alternative  in  the  order  regarded 
as  good.  The  prisoner  is  in  no  way  damnified  by  the  insertion 
of  the  wrong  date. 

Mr.  Justice  Molesworth  (to  prisoner): — 

You  are  apprised  of  the  error.  Any  application  you  may 
desire  to  make  will  be  entertained  by  the  Com-t.  For  the  present 
I  direct  you  to  be  turned  over. 

Solicitors  for  Mrs.  Givan:  M'Oregoi\  Ramsay  &  Brahe. 

(a)   4  Vic.  Stat.  2737. 
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Is  KB  BEAR'S  ESTATE  and  "THE  PUBLIC  WORKS  STATUTE  1865."     - 

16  Ftc  No,29^Aet8  No.  69,  sec,  2;  No.  96,  sees.  I,  12;  No.  289,  sec,  $^Lands 
compuborily  taken — PaymeiU  out  of  Court  of  purchase-money— Disentailing 
deed— Petition-'  Costs* 

Where  the  pnrohaie-money  of  entailed  land  taken  compulBorily  under  the 
proviflions  of  **The  Lands  Clauses  Consolidation  Act  1845"  was  paid  into* 
Court,  and  a  petition  was  brought  for  payment  out  of  the  money, 

Hdit—Tkhi  the  Board  of  Land  and  Works  was  liable  for  the  costs  of  the 
petition,  and  also  of  a  disentailing  deed  necessarily  executed,  the  Board  having 
taken  over  the  "property,  rights,  and  duties"  of  the  Oommissioners  of  Sewers 
and  Water  Supply,  who  originally  took  the  land  compulsorily. 

Petition  for  the  payment  out  of  Court  of  certain  moneys. 

John  Bear,  deceased,  made  his  will,  by  which  he  devised  to 
trostees  the  Castle  Hill  Farm  in  trust  for  his  wife  for  life,  and 
after  her  death  to  the  use  of  his  son,  T.  H.  Bear,  for  life; 
remainder  to  the  first  and  every  other  son  of  T.  H.  Bear 
successively  in  tail. 

A  board  called  "The  Commissioners  of  Sewers  and  Water 
Supply**  was  incorporated  by  16  Vic,  No.  39;  and  by  sec  11  of 
that  Act  certain  provisions  of  "  Tlte  Lands  Glauses  Consolidation 
Ad  1845"  were  incorporated  with  the  Act.  Those  clauses  gave 
power  to  take  land  compulsorily,  paying  the  purchase-money 
into  Court ;  and  made  the  Commissioners  liable  for  the  costs  of 
the  purchase  of  the  land,  and  investment  and  payment  out  of 
moneys,  and  of  all  proper  orders.  The  Commissioners  in  1855 
and  1866  took,  under  the  powers  of  the  Act,  parts  of  the  Castle 
Hill  Farm  and  paid  the  purchase-money,  in  two  sums  of  11482. 
and  27li.  158.,  into  the  Savings  Bank,  under  the  provisions  of 
sec.  12  of  the  Act.  A  proclamation  was  made  by  the  Govemor- 
in-Council  on  the  16th  December,  1859,  under  the  powers 
conferred  by  the  Act  No.  59,  sec.  2,  dissolving  the  Board  of 
Commissioners  of  Sewers  and  Water  Supply,  and  transferring 
their  "property,  rights,  and  duties"  to  the  Board  of  Land  and 
Works.  The  Act  No.  96,  sec.  1,  incorporated  the  Board  of  Land 
and  Works,  and  by  sec.  12  vested  in  it  the  property,  rights, 
powers,  privileges,  and  advantages  of  the  Commissioners  of 
Sewers  and  Water  Supply.    «  The  Public  Works  Statute  1865" 


1881 


May  26. 
Junes. 
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In  re 
Bbab'8 


(No.  289)  reconBtituted  the  Board  of  Land  and  Works,  and  all 

the  rights,  powers,  duties,  authorities,  and  liabilities  of  the  then 

^^l      existing  Board  were  vested  in  the  reconstituted  Board. 

and  The  testator's  widow  died  in  1859,  and  administration  of  her 

"ThePubuc 
Works  Sta-  estate  was  (i^ranted  to  T.  H.  Bear.    Orders  were  made  for  the 

TOW  1865."  investment  of  the  sum  of  1148i.,  and  in  1869  1050Z.,  being  part 
of  that  sum,  was  invested  in  land,  which  was  settled  to  the  uses 
contained  in  the  will.  The  balance  of  981,  remained  uninvested. 
The  sum  of  2712. 158.  lay  in  the  Savings  Bank  at  interest,  and 
the  interest  up  to  1869  was  then  paid  to  T.  H.  Bear,  part  to  him 
as  administrator  of  the  widow  and  part  as  tenant  for  life.  There 
was  also  a  sum  of  232.  158.  for  interest  on  the  sum  of  1148Z.J  which 
accrued  due  before  1855,  and  had  not  yet  been  paid  out.  This 
petition  was  presented  by  T.  H.  Bear,  and  by  his  eldest  8on,M.  T. 
Bear,  who  came  of  age  in  1877.  Both  the  petitioners  had  executed 
a  disentailing  deed  as  to  the  purchase-moneys,  and  had  thereby 
vested  the  moneys  and  the  interest  in  a  trustee,  and  it  was  now 
asked  that  the  sum  of  982.  and  the  sum  of  2712. 158.,  with  the 
interest  thbreon,  and  the  sum  of  23{.  158.,  being  the  interest 
accrued  due  on  the  sum  of  11482.  prior  to  1855,  might  be  paid 
out  to  the  trustee,  and  that  the  Board  of  Land  and  Works  might 
pay  the  cost  of  the  disentailing  deed  and  of  the  present  appli- 
cation. 

Mr.  Higgins,  in  support  of  the  petition: — 

The  disentailing  deed  was  necessary:  In  re  Broadwoo^a 
Settled  Estates  (a) ;  In  re  Beynclds  (b) ;  and  the  petitioners  are 
entitled  to  the  costs  of  it:  In  re  Brooking  (c).  The  rights, 
properties,  and  duties  of  the  Commissioners  of  Sewers  and  Water 
Supply  were  under  the  Act  of  Parliament  transferred  to  the  Board 
of  Land  and  Works,  who  are  therefore  now  liable  for  these  costs. 
The  Legislature  could  not  take  away  the  petitioner's  right  to 
these  costs  by  merely  substituting  one  corporation  for  another. 

Mr.  Worthmgton  for  the  Board  of  Land  and  Works: — 
The  word  "  duties"  in  sec.  2  of  the  Act  No.  59  merely  includes 
active  duties  to  be  performed,  and  does  not  include  a  liability  to 


(a)    ICh.  Div.438. 


(6)   3  Ch.  Div.  61. 


(c)    2  Gift.  31. 
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pay  costs  incurred  by  the  predecessoi-s  of  the  Board.     Liabilities        1881 
are  not  transmitted  by  the  section.  /»  rt 

Cut.  adv.  vvlt         ^^^^ 

and 

Mr.  Justice  Molesworth  (after  stating  the  facts):—  '^^o^ii^ 

The  only  question  now  at  issue  is  whether  the  Board  of  Land  tutb  1865." 
and  Works  ought  to  pay  the  costs.    I  think  the  words  of  "  The      j^^  g 

Pvilio  Works  Statute  1865"  may,  without  straining,  be  made  to 

include  a  liability  to  pay  these  costs. 

Solicitors  for  the  petitioners:  Blake  Ja  Riggall. 
Solicitor  for  the  Board  of  Land  and  Works:  Sutherla7id,Croyrn 
Solicitor. 


MITCHELL  V.  BROWN.  Juneli,  15. 

Partnership — Pidure-^aint  property^Sale — Uncertain  agreement. 

The  plaintiff  (a  Yeterinary  surgeon)  and  the  defendant  (an  artist)  agreed 
together  that  the  defendant  should  paint  a  picture  depicting  the  anatomy  of  the 
hofse,  the  plaintiff  contributing  his  knowledge,  and  the  defendant  his  skill  as 
sn  artist,  and  that^  when  finished  to  the  plaintiffs  satisfaction,  the  picture  should 
be  lithographed  at  the  plaintiff's  expense,  and  the  profits  from  the  sale  of  the 
lithographs  be  divided  equally  between  them. 

■ffeU,— That  the  agreement  to  lithograph  was  too  vague  and  uncertain  to  be 
enforced  by  the  Court;  and  that,  unless  the  parties  could  agree  on  some  method  of 
carrying  it  into  effect,  the  picture  should  be  regarded  as  partnership  property, 
and  shoold  as  such  be  sold,  and  the  profits  be  divided  equally  between  the  plaintiff 
and  the  defendant,  either  party  being  at  liberty  to  bid  at  the  sale. 

This  case  is  reported  on  a  motion  to  dissolve  an  injunction, 
ante,  Vol  VI.,  p.  168.  The  facts,  as  proved  in  the  evidence 
sabsequently  taken,  are  sufficiently  stated  in  the  report  of  that 
application.    The  case  now  came  on  for  hearing. 

Mr,  Webb,  Q.C.,  and  Mr.  Higgins  for  the  plaintiff: — 
The  evidence  shows  that  the  defendant  had  no  exclusive  right 
to  the  picture.  [Mr.  Justice  Molesworth.  I  think  that  the 
plaintiff  is  interested  in  the  picture,  but  not  exclusively  either. 
How  am  I  to  direct  how  the  agreement  to  lithograph  is  to  be 
carried  out.]     The  picture  ought  to  be  placed  in  the  hands  of 
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1881  some  third  person  for  safe  keeping.  We  want  to  have  the 
MiTCHXLL  agreement  for  lithogi*aphing  carried  into  effect  and  the  profits 
^^^  divided.  [Mr.  Justice  Molesworth.  The  agreement  was,  that 
if  the  plaintiff  was  satisfied  with  the  picture,  it  should  be  litho- 
graphed. The  evidence  shows  he  never  was  satisfied.]  Satisfac- 
tion means  reasonable  satisfaction.  Only  one  or  two  trifling 
alterations  were  suggested  by  the  plaintiff,  and  the  picture  was 
taken  away  by  the  defendant  to  make  them.  The  defendant  has 
set  up  an  exclusive  claim  to  the  picture,  and  has  threatened  to 
destroy  it.  This  necessitated  the  suit.  The  injunction,  therefore, 
should  be  made  perpetual,  and  the  defendant  be  ordered  to  pay 
the  costs  of  the  suit. 

Mr.  Fisher  for  the  defendant: — 

There  is  no  mutuality  between  the  plaintiff  and  the  defendant, 
and  the  latter  could  not  have  enforced  the  agreement  against  the 
former.  The  agreement  is  of  such  a  character,  that  the  Court 
cannot  enforce  it.  It  is  vague  in  its  terms,  and  no  price  is  fixed: 
Darbey  v.  Whitaker  (a);  Ken*  on  Injutidions  (2nd  ed.)  387.  The 
plaintiff  has  himself  set  up  an  exclusive  claim  to  the  picture. 

Mr,  Webb  in  reply. 

Mr.  Justice  Molesworth:— 

In  this  case  the  parties  entered  into  an  uncommon  and  vague 
agreement,  without  any  distinct  idea  as  to  its  terms.  The  picture 
was  to  be  a  joint  production,  each  contributing  his  skill— one  as 
a  veterinary  surg'eon,  the  other  as  a  painter.  I  can  see  my  way  to 
saying  it  was  a  joint  production,  and  not  belonging  exclusively  to 
either,  but  that  both  were  equally  entitled  That  view  I  shall 
find  some  way  to  enforce.  To  that,  however,  is  superadded  another 
vague  agreement.  The  plaintiff  says  that  if  satisfied  with  the 
picture  it  should  be  lithographed  at  his  expense,  and  that  the 
profits  should  be  equally  divided.  But  the  picture  was  to  be 
finished  to  the  plaintiffs  satisfaction,  which  would  leave  him 
master  of  the  situation,  whether  it  was  to  be  paid  for  at  all.  The 
agreement  is  vague  and  hardly  enforceable,  there  being  no  terms 

(a)  4  Drew  134. 
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as  to  how  the  picture  was  to  be  finished,  the  artist,  cost,  num-       1881 
ber  of  copies,  colour,  &c.    If  the  parties  can  agree  on  a  way    Mttchbll 
of  working  it    out,  the    Court  will  try  and   see    that  it   is     beown. 
properly  performed.    Each  party  has  endeavoured  to  treat  the 
picture  as  his  exclusive  property.     The  defendant  took  posses- 
sion of  it,  and  sought  to  exhibit  it  at  the  Exhibition  as  his.    The 
plaintiff  tried  to  register  the  copyright  of  it  as  his  exclusively. 
His  bill  treats  it  as  his.    My  present  disposition  is  to  treat  it  as 
joint  property,  and  prevent  either  from  excluding  the  other  from 
it.  Treating  it  as  partnership  property,  the  picture  should  be  sold, 
the  parties  being  allowed  to  be  bidders  at  the  sale.    But  if  they 
£nd  it  convenient  to  carry  out  the  original  agreement,  I  shall  be 
glad  to  assist  them.     Probably  they  will  disagree  as  to  who  is  to 
cany  it  out,  the  expense,  and  the  number  of  copies. 

As  to  one  part  of  the  case,  the  defendant  is  decidedly  wrong. 
He  had  no  right  to  send  the  picture  to  the  Exhibition  as  his  own.  If 
the  parties  can  agi*ee  as  I  have  mentioned,  I  will  carry  out  their 
agreement,  but  otherwise  I  shall  continue  the  injunction  prevent- 
ing the  defendant  from  excluding  the  plaintiff  from  his  share  in 
the  control  of  the  picture.  I  shall  leave  the  parties  to  abide  their 
own  costs.  As  to  the  Exhibition  Commissioners,  their  costs  must 
be  paid  by  the  plaintiff,  and  had  over  by  him  against  the 
defendant.  The  picture  to  be  sold  as  joint  property  for  cash,  and 
both  plaintiff  and  defendant  to  be  at  liberty  to  bid  at  the  sale; 
the  profits  of  the  sale  to  be  equally  divided.  Any  modification  of 
this  order  agreed  upon  by  the  parties  may  be  mentioned  to  the 
Court 

Solicitor  for  plaintiff:  Duffett. 
Solicitor  for  defendant:  Lowe. 
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1881  Ex  PABTB  SCOTT  and  Othem,  in  thk  Matter  of  the  "STATUTE  OF 

TRUSTS  1864." 


June  2, 10,  16. 

**  Statute  qf  Truets  1864/'  $ee.  Zi— Appointment  qf  new  trustees—DimnUhing 
number  of  trustees—Charitable  trust. 

Where  land  was  veated  in  thirteen  tmstees,  npon  tmst,  to  permit  a  chapel, 
minister'a  dwelling-house,  &o.,  to  he  erected  thereon  for  the  religious  purposes  of 
a  congregation,  and  some  of  the  trustees  were  dead,  others  out  of  the  jurisdiction, 
and  others  had  left  the  congregation,  and  it  was  desired  to  appoint  new  trustees 
for  the  purpose  of  selling  the  land,  the  Court  made  an  order  for  the  appointment 
of  new  trustees,  hut  expressed  no  opinion  as  to  the  propriety  of  the  sale. 

Under  such  circumstances,  the  Court  refused  to  diminish  the  number  of  trustees 
fixed  by  the  deed. 

Petition  by  Thomas  Scott,  Benjamin  Hick,  and  Robert  Love- 
joy,  for  the  appointment  of  new  trustees,  and  for  a  vesting  order. 

By  an  indenture,  dated  the  7th  December,  1852,  certain  lands 
at  Prahran  were  vested  in  thirteen  trustees,  of  whom  the  peti- 
tioners were  three,  upon  trust,  to  permit  a  chapel,  vestry  rooms, 
offices,  and  minister's  dwelling-house  and  appurtenances  to  he 
built  on  the  land  for  the  religious  purposes  of  a  body  of  Congre- 
gationalists.  Such  chapel,  vestry,  and  dwelling-house  were 
erected  on  the  land.  The  chapel  became  too  small  and  dilapi- 
dated, and  a  new  chapel  was  built  on  other  land  belonging  to  the 
congregation.  The  congregation  desired  to  build  a  school  on  land 
not  comprised  in  the  trust  deed,  and  were  desirous  of  having  the 
land  comprised  in  the  trust  deed  sold,  the  present  being  a  favour- 
able time  for  such  sale.  Five  of  the  trustees  named  in  the  deed 
were  dead,  two  resided  out  of  the  jurisdiction,  and  the  others, 
though  resident  in  the  jurisdiction,  had  ceased  to  be  members  of 
the  church,  and  were  unwilling  to  act  as  trustees  any  longer,  and 
the  petitioners  were  the  only  surviving  trustees  willing  to  act 
under  the  trust  deed.  Ten  new  trustees  had  been  chosen  by  the 
congregation,  and  it  was  now  sought  to  have  these  ten,  or 
some  of  them,  appointed  as  new  trustees  of  the  deed.  Notice 
of  the  petition  was  given  to  the  trustees  resident  out  of  the  juris- 
diction, or  unwilling  to  act. 

Mr.  Higgina  in  support  of  the  petition: — 
The  original  number  of  the  trustees  is  inconveniently  large,  and 
it  is  sought  to  obtain  an  order  diminishing  the  number.    The 


Digitized  by 


Google 


VOLVn.)  EQUITY  CASES.  69 

Court  has  power  to  do  this:  Le^vin  on  Trusts  (7th  ed.),  p.  565.        1881 
[Mr.  Justice  Molesworth: — If  the  object  is,  as  it  appears  to  be    ex  parte 
here,  to  do  something  inconsistent  with  the  trusts  of  the  deed,  I     /^^i^^^ 
do  not  think  I  should  grant  the  application.    I  do  not  think  I  "Statotb  of 
have  ever  had  a  case  of  charitable  trusts  brought  before  me  under      1864." 
this  Act.]    There  are  cases  of  charitable  trusts  in  England  before 
the  passing  of  the  "  Gharitable  Trusts  Act ":  In  re  the  Moravian 
Society  (a),  Levdn  on  Trusts,  795.    He  also  cited:  Re  Wills  (6); 
Be  Ayres'  Trust  (c). 

Cur.  adv.  vuU. 

Mr.  Justice  Molesworth  :— 

I  will  make  the  order  as  sought,  with  the  addition  that  I     June  lo. 
express  no  opinion  as  to  the  propriety  of  the  intended  sale 
mentioned  in  the  petition. 


Mr,  Higgvns  asked  whether  His  Honour  intended  to  diminish     June  16. 
the  number  of  the  trustees,  as  asked. 

Mr.  Justice  Molesworth: — 

I  will  not  depart  from  the  niunber  chosen  by  the  parties  them- 
selves, thirteen.    I  ought  not  to  diminish  that  number. 

Solicitor:  Dufett, 

(a)  26  Bear.  101.  (c)  4  V.L.R.,  Eq.  220. 

(6)6V.L.R.,  £q.  99. 


THE  attorney-general  v.  LANSELL. 

In/omuUUm  and  biU — Parties — Mining  license — Trespass—Licensors, 

A  licensee  of  land  for  gold-mining  purposes  cannot  bring  a  sait  for  trespass  to 
the  land  by  excarating  it  and  taking  gold  therefrom,  and  for  an  account  of  the  gold 
remoTed,  withont  makiog  the  licensor  a  party,  even  though  the  Attorney- General 
W  joined  as  plaintiff 

Ikpobmation  by  the  Attorney-General  at  the  relation  of  Thos. 
Oeorge  Williams  and  bill  by  the  Collman  and  Tacchi's  Freehold 


June  17. 
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1881 


Attornby- 
Gbneral 

V. 

Lanselu 


Mining  Company,  Registered,  and    Williams    against    Qeorge 
Lansell. 

The  case  made  by  the  information  and  bill  was  that  previous  to 
the  19th  of  May,  1871,  Edward  Christian,  James  Wood,  Henry 
Williams,  James  Marshall,  Sarah  Ann  Dove,  Ellen  Wood,  and 
Owen  Robert  Owens  were  entitled  to,  and  owners  in  fee-simple  of 
the  ground  on  which  the  trespass  was  complained  of.  Christian, 
and  the  other  owners  on  the  19th  May,  1871,  formed  themselves 
into  the  plaintiflF  company  under  *'The  Mining  Companies 
Limited  Liability  Act  1864,"  to  work  such  ground.  After  the 
incoi'poration  of  such  company  the  freeholders.  Christian 
and  others,  granted  to  the  plaintiff  company  the  full,  free,  and 
exclusive  right  to  mine  for  ten  years,  from  the  19th  May, 
1871,  at  a  royalty  of  ten  per  cent.  On  the  1st  of  July,  1879, 
the  plaintiff  company  agreed  with  the  relator  and  plaintiff, 
Williams,  that  such  company  would  allow  him  to  mine 
under  the  land  for  a  period  of  nineteen  months  at  a  tribute 
of  90  per  cent,  of  the  gross  yield  of  gold  from  such  lands.  The 
information  then  alleged  that  the  defendant  had  trespassed  on 
the  land,  and  extracted  large  quantities  of  gold  therefrom,  and 
prayed  that  the  Attorney-General  might  be  declared  entitled, 
as  against  the  defendant,  to  the  gold  in  the  land,  and  that  an 
account  might  be  taken  of  the  gold  extracted  therefrom,  and 
also  for  an  inspection  and  injunction.  The  case  is  reported 
on  an  injunction  motion,  ante,  Vol.  VI.,  Eq.  134,  and  now 
came  on  for  hearing. 


Mr,  Holroyd,  Q.C.,  Mr.  Webb,  Q.C.,  and  Mr.  MacFarUind,  for 
the  defendant,  took  a  preliminary  objection  for  want  of  parties. 
The  freeholders.  Christian  and  others,  ought  to  be  before  the 
^  Court.  The  information  and  bill  alleges  that  they  were  entitled 
in  possession  in  fee  simple  at  the  time  the  plaintiff  company  was 
formed.  The  plaintiff  company's  and  Williams'  rights  were  only 
rights  to  mine,  and  have  now  expired.  The  freeholders  have 
also  a  right  in  the  gold  already  obtained  from  the  land,  as  the 
plaintifis  were  under  the  alleged  agreement  to  pay  them  ten  per 
cent,  on  it.  In  previous  cases  it  has  been  held  that  the  Attorney- 
General  and  the  freeholders  together  are  entitled  to  everything, 
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land  and  gold:  WooHey  v.  The  Ircmstone  HiU  Q.  M,  Company  (a).       1881 
The  bill  in  this  case  states  that  the  Attorney-Qeneral  is  entitled   attobnet- 
to  all  the  gold,  but  the  freeholders  are  entitled  to  ten  per  cent,  of    ^^^^ 
it  from  the  company  and  Williams,  and  therefore  this  suit  is  in    I^nskll. 
effect  a  suit  by  the  tenant  in  fraud  of  his  landlord.  The  plaintiffs 
and  the  Attorney-General  are  in  effect  by  this  suit  colluding 
together  to  defraud  the  freeholders  who,  under  the  agreement, 
are  entitled  to  ten  per  cent.    It  does  not  lie  in  the  tenants' 
month  to  say  that  their  landlord  has  no  title,  which  is  what  is 
sought  to  be  done  here. 

Ut,  Hdm  and  Mr.  a! Beckett  for  the  plaintiffs: — 
The  company  in  this  case  practically  represent  the  freeholders, 
and  the  bill  states  a  substantial  injury  to  the  plaintiffs.  In 
WaoUey  v.  The  Ironstone  Hill  O.M.  Company  (a)  there  were  lessees 
who  had  an  immediate  present  interest  in  land  demised  to  them. 
We  put  it  that  the  plaintiffs'  rights  in  this  case  depend  on  their 
right  to  mine,  not  on  their  interest  in  the  gold  extracted:  Broad- 
hent  V.  MarahaU  (6).  The  plaintiff  company  has  a  right  to  mine 
on  the  land  for  ten  years,  and  the  defendant  is  trespassing  on  the 
land  and  impeding  them  in  the  exercise  of  their  right.  It  is  not 
necessary  to  join  lessors  who  have  parted  with  their  rights  for  a 
period  of  ten  years.  In  Woolley  v.  The  Ironstone  Company  (a),  the 
lessees  did  not  represent  all  the  interests,  as  they  had  parted  with 
part  of  them.  [Mr.  Justice  Molesworth.  In  the  case  of  a 
tenant  bringing  a  suit  to  prevent  encroachment,  could  he  do 
60  without  joining  his  landlord?  Moreover,  in  this  case  the  tenant 
has  merely  an  easement,  and  is  not  a  complete  tenant,  and  his 
interest  has  now  determined.  If  a  plaintiff  brings  a  suit  with 
reference  to  an  interest  which  determines  during  the  suit,  is  the 
suit  to  go  on  ?]  Yes,  for  costs ;  as  for  example  in  the  case  of  a 
nuisance  where  the  nuisance  terminates  during  the  suit.  A  mere 
temporary  right  will  entitle  a  person  to  institute  a  suit :  Jones  v. 
Chaprmn  (c).  [Mr.  Justice  Molesworth.  The  complaint  here 
is  of  someone  removing  a  portion  of  the  freehold,  and  is  brought 
by  a  mere  licensee.]  It  is  clear  that  the  Attorney-General  is 
entitled  to  the  gold,  and  we  could  give  no  interest  as  against  him. 

(a)  1  V.L.R.,  Eq.  237.        (h)  2  W.  &  W.,  Eq.  115.         (c)  L.R.,  20  Eq.  539. 
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Mr.  Holrayd  in  reply: — 

Our  objection  is  that  the  real  injury  is  done  to  the  freeholders 
alone,  and  they  are  not  made  parties.  It  is  said  that  the  jurisdic- 
tion here  is  to  restrain  a  trespass.  There  is  no  case  in  this  Court 
where  a  person  not  owner  of  the  soil  has  been  held  entitled 
to  restrain  a  trespass  of  this  kind  The  plaintiff  has  a  mere 
license.  If  there  were  a  grant  of  an  easement  it  should  be  under 
seal.  [Mr.  Justice  Moleswobth.  Regarding  it  as  an  injury 
to  the  right  of  mining,  it  is  an  injury  affecting  persons  who  have 
a  right  to  one-tenth  of  the  proceeds  of  the  mining,  and  who  are 
not  brought  before  the  Court.]  The  other  side  set  up  an  agree- 
ment to  enable  them  to  maintain  this  suit,  and  then  knock  it 
down  by  saying  the  landlord  is  not  entitled  to  any  of  the  gold. 


Mr.  Justice  Molesworth: — 

I  feel  some  doubt  as  to  the  precise  grounds  on  which  to  put  my 
views.  But  in  whatever  way  the  matter  is  regarded,  the 
freeholders  should  be  before  the  Court.  The  Court  has  always 
held  that  the  gold  belongs  to  the  Crown,  and  that  the  Attorney- 
Qeneral  is  the  only  person  who  is  entitled  to  an  account  of  it. 
In  -some  degree,  the  right  of  the  Attorney-General  has  been 
regarded  in  order  to  protect  the  rights  of  persons  whom  the 
Crown  considers  as  being  entitled  to  the  gold.  The  injury 
to  the  freehold  by  the  excavation,  apart  from  the  value  of  the 
gold  extracted,  is  to  the  freeholder,  and  not  to  a  mere  temporary 
licensee,  and  the  latter  could  not  proceed  for  an  injury  to  the 
subsoil  without  the  concurrence  of  the  freeholder.  As  soon 
as  a  particle  of  earth  is  raised,  it  belongs  to  the  freeholder,  and 
the  licensee  could  not  complain  without  making  him  a  party. 
But  apart  from  this,  the  injury  by  removal  of  gold  in  most  cases 
has  been  an  injury  to  persons  who  have  a  right  to  the  gold,  as 
against  the  world  at  large,  i.e.,  an  entire  right;  but  in  this  case 
the  licensee  has  to  give  one-tenth  of  the  gold  to  his  landlord, 
and  has  to  account  for  it  to  him. 

I  think  the  bill  is  defective  for  want  of  parties,  the  freeholders 
not  being  joined.  The  plaintiffs  may  have  liberty  to  amend 
within  two  months,  by  adding  parties  with  necessary  aver- 
ments to  make  parties.    The  plaintiffs  must  pay  the  costs  of  the 
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day,  to  be  famished  within  a  fortnight.    In  case  of  non-payment        1881 
of  coflts,  or  omission  to  amend  within  the  time  limited,  bill    attorney- 
to  stand  dismissed,  with  costs.  Gknblral 

V, 

Laksell. 
Solicitor  for  plaintiffs:  Motteram. 

Solicitors  for  defendant:  Lynch  &  MacDoncdd. 


[In  Chambers]. 

Ih  the  Matter  op  "THE  COMPANIES  STATUTE   1864"  and  the      /tin* 4, 11.  21. 

PROVINCIAL  AND  SUBURBAN  BANK,  LIMITED.  

HALUS  CASE. 
GREGORY'S  CASE. 

/oM^itodb  comp<my^ApplietUion  for   shares — WUhdratoal  qf  application  btfore 
aUolment — Shareholders^  register— Notice  of  aUotment^CorUribiUories. 

H.  and  G.,  relying  on  certain  alleged  misrepresentationn  of  the  agent  of  the 
Pttmncial  and  Suburban  Bank,  applied  in  January,  1877»  for  shares  therein. 
Oq  disoovering  the  misrepresentations,  and  before  allotment,  they  withdrew  their 
applications  for  shares.  Shares  were  allotted  to  them  on  30th  June,  1877,  and 
th^  names  were  entered  on  the  register  of  shareholders  ;  but  no  notice  of  allot- 
ment was  ever  given  to  them.  The  bank  was  wound-up,  and  it  was  sought  to 
make  them  contributories. 

Hdd,  that,  as  between  them  and  the  directors,  the  application  was  revoked 
before  it  was  acted  on;  and  as  they  never  had  notice  of  the  allotment  or  registry 
they  were  not,  as  between  them  and  the  creditors,  bound  to  apply  to  alter  the 
agister,  and  that  they  were  not  liable  to  be  put  on  the  list  of  contributories. 

HALL'S  CASE. 

Summons  by  the  official  liquidators  of  the  Provincial  and 
Sabnrban  Bank,  calling  on  Henry  Keate  Hall,  of  Horsham,  stock 
agent,  to  show  cause  why  he  should  not  be  placed  on  the  list  of 
contributories  of  the  bank  for  1025  shares,  on  the  ground  that  at 
the  time  of  the  commencement  of  the  winding-up  of  the  bank, 
he  was  a  holder  of  that  number.  The  bank  was  incorporated 
as  a  limited  company  under  "  The  Companies  Statute  1864 " 
(No.  190). 

In  support  of  the  application  there  was  a  joint  affidavit  by 
Q.  F.  Brimblecombe,  late  accountant  to  the  bank,  and  R.  E.  Jacomb, 
one  of  the  official  liquidators  under  the  winding-up,  in  which  it 
was  stated  that  on  the  24th  and  26th  days  of  January,  1877, 
respectively.  Hall  sent  in,  on  the  ordinary  printed  forms  for  that 
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1881       purpose,  applicatioas  for  1000  shares  in  the  bank,  and  by  the  appli- 

/„yg       cations  he  consented  to  take  the  number  applied  for,  or  any  less 

"The  CoU'  number  that  might  be  allotted  to  him.  That  on  the  80th  of  June 
PAimss  Sta-  ° 

TUTE 1864,"  in  the  same  year  1000  shares  were  allotted  to  him  on  such  appli- 

PROYiNaAL  cations,  and  his  name  was  entered  on  the  register  of  the  bank  as 

"^  B^K^  holder  of  them.    That  Hall  gave  his  promissory  notes  for  2000t 

— v       in  the  aggregate,  being  a  deposit  of  21.  per  share  on  the  shares; 

that    the  promissory  notes  were  dishonoured,  and  were  still 

unpaid;   that  opposite  the  entry  of  Hall's  name  in  the  bank 

register  was  written  "forfeited  June  30 — Dec.  81, 1877,'*  but  that 

no  resolution  forfeiting  the  shares  appeared  on  the  minutes  of 

the  proceedings  of  the  bank,  and  no  notice  of  forfeiture  had  been 

given  to  Hall. 

In  answer  to  this,  Hall  filed  an  affidavit,  in  which  he  stated 
that  he  sent  in  the  applications  for  shares,  relying  on  certain 
alleged  misrepresentations  of  one  Andrew  Bogle,  who  was  sent 
to  Horsham  at  the  beginning  of  1877,  as  agent  of  the  bank,  to 
start  a  branch  there  and  sell  shares  in  the  district.  Also,  that  it 
was  agreed  between  Bogle  and  Hall,  that  Hall  should  make  the 
applications  for  shares,  but  that  he  should  hold  such  shares 
merely  as  selling  broker  for  the  bank,  and  should  not  be  a  share- 
holder in  the  bank,  and  that  he  should  give  his  promissory  notes 
to  the  bank  merely  as  security  for  the  shares  he  held  for  the 
bank  as  such  selling  broker.  The  affidavit  further  set  out  that  the 
branch  bank  at  Hoi*sham  was  opened  in  April,  1877,  and  Hall  ap- 
pointed manager,  but  that  it  was  closed  again  in  about  four  months; 
that  on  discovering  the  misrepresentations  made  to  him,  he, 
prior  to  the  allotment  on  the  30th  June,  revoked  his  application 
for  shares,  and  demanded  back  his  promissory  notes;  that 
dividends  had  been  declared,  but  no  notice  of  them  was  sent  to 
Hall,  who  never  received  any  notice  of  allotment  of  the  shares. 

An  affidavit  was  filed  in  reply,  stating  that  the  amount  of  the 
dividends  was  credited  in  the  books  of  the  company  to  HalL 
The  bank  was  closed  on  the  12th  May,  1879;  and  an  order 
winding  it  up  was  made  on  the  loth  July,  1879. 

Mr.  Braham  (solicitor  for  the  liquidators),  in  support  of  the 
summons,  argued  that  the  agreement  relied  on  between  Bogle 
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and  Hall  was  illegal  and  against  public  policy,  and  could  not        1881 
relieve  Hall  from  the  liability  incurred  by  his  making  the  appli-        in  re 
cations:  In  re  St  Marylebone  Banking  Co,,  Davidson's  case  (a) ;  p^^ ^ta- 
In  re  London  and  County  Assurance  Co,,  Ex  parte  Jones  (fe).  ''^""i^" 
The  bank  having  been  wound  up,  it  was  now  a  matter  between  the  Provincul 
creditors  and  Hall,  and  not  between  the  latter  and  the  directors,    ban  Bank. 
The  creditors  would  rely  on  the  register,  and  there  they  would  hall^^abr 
find  Hall's  name  as  a  shareholder.     If  there  was  any  misrepre- 
sentation, it  was  his  duty  to  apply  to  have  his  name  taken  off 
the  register  before  the  winding-up:    BlytKs  case  (c) ;  KerU  v. 
Freehold  Land  Company  (d).    Hall  remained  as  manager  after 
he  discovered  the  alleged  misrepresentations,  and  that  was  a 
ratification  of  his  prior  agreement.     As  manager,  he  must  have 
been  acquainted  with  the  bank's  affairs.    The  dividends  were 
credited  to  him  in  the  books   of  the  bank,  and  the  entry  of 
forfeiture  was   quite   unauthorised,  there   being  no  resolution 
passed  forfeiting  the  shares  as  required  by  the  articles  of  associ- 
ation of  the  bank. 

Mr.  Topp,  for  Hall  :— 

The  register  is  only  primd  facie  evidence  of  Hall  being  a 
shareholder:  "The  Companies'  Statute  1864"  (No.  190), 
sec.  35.  There  is  nothing  illegal  in  the  agreement:  In  re 
MoTuvrch  Insurcmce  Co,,  Gorrissen's  case  (e).  Apart  from 
the  agreement  altogether.  Hall  was  induced  to  apply  for  the 
shares  by  the  fraudulent  misrepresentations  of  the  bank's  agent, 
and  could,  therefore,  repudiate  any  shares  allotted  under  the 
application:  Bwlch  y  Plym  Coy.  v.  Baynes  (/);  Fox's  case  (g). 
The  application  in  this  case  was  a  conditional  one,  and  the  bank 
did  not  fulfil  its  part  of  the  agreement:  Shackleford's  case  (A); 
Sogers  and  Harrison's  cases  {j ).  Hall  had,  therefore,  a  right  to 
repudiate  his  contract  before  the  allotment,  and  did  so:  Ritso's 
case  {k).  There  wajs  a  delay  of  five  months  between  the  applica- 
tion for  the  shares  and  the  allotment,  which  is  a  sufficient 

(a)  3  De  G.  &  S.,  21.  (/)  L.R..  2  Ex.  324. 

[h)  27  L.J.,  Chy.  666.  {g)  L.R.,  5  Eq.  118. 

(c)  4C1l  D.  140.  (h)  L.R.,  1  Chy.  667. 

Id)  I*E.,  3  Chy.  493.  {j)  L.R.,  3  Chy.  633. 

(e)   L.R.,  8  Chy.  507.  {k)  4  Ch.  D.  774. 

V.LR..  Vol.  VIL,  Eq.  F 
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1881       answer  to  this  application:  Baily'a  case  (C),  affirmed  on  appeal  (m); 

/^^       Ra/msgate  &c.  Coy.  v.  Montefiore  (n).    Notice  of  allotment  ought 

"The  Com-  ^  hAYB  been  given  to  Hall,  in  order  to  make  the  contract  a 

PAN  IBS  8TA-  ^ 

TUTB1864,"  complete  one:  HebVa  case  (o);  GunrCa  case  (p).    On  the  register 

Proyincial  the  shares  are  entered  as  forfeited,  and  the  Court  is  bound  to 

^SSr^n^  assume  that  a  resolution  forfeiting  was  passed:  Knigkt*8  case{q). 

-7--  No  one  looking  at  the  register  could  be  misled,  because  when 

JcLAIiL  8  OASB* 

he  saw  Hall's  name  there,  he  would  also  see  by  the  same  entry 
that  he  was  no  longer  a  shareholder,  his  shares  having  been 
forfeited. 

His  Honour  reserved  his  decision. 

June  21.         Mr.  Justice  Molesworth: — 

The  bank,  wishing  to  procure  shareholders  at  Horsham,  sent 
Bogle  as  its  agent,  who  agreed  with  Hall  to  take  shares,  to  hold 
as  agent  of  the  bank,  to  sell,  that  he  should  give  notes  as  security 
for  the  value  of  shares  which  he  should  sell,  and  be  appointed 
local  manager.  As  to  all,  except  the  last.  Bogle  signed  an 
agreement. 

Hall  wrote  letters  to  the  directors,  24th  and  26th  January, 
1877,  in  the  usual  form,  applying  in  each  for  1000  shares,  and 
agreeing  to  take  them,  or  so  many  as  should  be  allotted,  and 
purporting  to  send  5001,  with  each,  which  would  be  the  proper 
deposit  on  application.  He  gave  notes  for  20002.  to  Bogle.  In 
April,  1877,  the  branch  was  opened,  and  he  was  appointed 
manager,  and  other  notes  substituted  for  those  given  in  January. 
Hall  alleged  that  he  was  deceived  by  Bogle  as  to  the  prospect  of 
shareholders,  and  otherwise.  Willis,  the  bank  manager,  went  to 
Horsham,  and  Hall  made  his  complaint  to  him  on  10th  May,  and 
Willis  told  him  that  the  directors  looked  upon  his  notes  as  waste- 
paper,  and  never  intended  to  allot  shares  to  him.  According  to 
the  register  of  shares,  1000  were  entered  to  Hall,  30th  June,  1877. 
The  late  accountant  of  the  bank  states  by  affidavit  that  the 
shares  were  allotted,  and  his  name  was  put  on  the  register  that 
day.  He  gives  no  further  particulars.  On  the  register  it  is  stated 

(Q    L.R.,  6£q.428.  (0)    LR.,  4  £q.  9. 

(m)  LR,.  3  Chy.  692.  {p)  L.E..  3  Chy.  40. 

(fi)   L.R.,  1  Ex.  109.  iq)  L.R.,  2  Chy.  321. 
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that  these  shares  were  forfeited,  which  they  were  not.    But  that        1881 
entry  may  be  a  mode  of  retracting  an  attempt  to  allot.     There       in  re 
was  no  notice  to  Hall  of  the  allotment.     In  November,  1877,  he   Ti^^^aJf!" 
applied  to  the  directors  for  the  return  of  his  notes,  and  was  tute1864," 
refused.    The  bank  never  attempted  to  enforce  them.    He  was  Provincial 
left  on  the  register  tiU  the  winding-up,  13th  July,  1879.    I  think  "^^  b^^'k." 
that  the  application  for  allotment  was,  as  between  Hall  and  the       -7—^ 
directors,  retracted  before  it  was  acted  upon;  and  as  he  never  had 
notice  of  the  allotment  or  registry,  he  was  not,  as  between  him 
and  creditors  or  other  shareholders,  bound  to  apply  to  alter  the 
registry.    I  dismiss  the  summons. 


GREGORY'S  CASE. 

The  facts  in  this  case  were  very  similar  to  those  in  HaU's  case,  June  11. 
except  that  Hall  had  acted  as  manager  of  the  branch  bank  at 
Horsham,  and  that  Gregory,  in  addition  to  the  defences  set  up  by 
Hall,  alleged  an  agreement  of  compromise  between  himself  and 
the  bank's  solicitor,  made  on  the  24th  of  February,  1879,  by 
which  Gregory  was  to  give  two  promissory  notes  for  201.  lOa, 
each,  pay  13^.  138.,  and  get  back  from  the  bank  all  his 
promissory  notes  given  for  shares.  It  was  sought  to  put  Gregory's 
name  on  the  list  in  respect  of  575  shares. 

Mr,  BraJuvm  (solicitor  for  the  liquidators),  in  support  of  the 
imnmons,  relied  on  his  former  arguments,  and  the  cases  there 
dted,  and  contended  that  the  correspondence  set  out  in  the 
affidavits  did  not  amount  to  a  withdrawal  of  the  application. 
No  notice  of  allotment  is  necessary:  Bloxham's  case  (r);  Levita'a 
ooM  {%),  As  to  the  alleged  compromise,  the  solicitor  for  the  bank 
had  no  power  to  make  such  an  agreement.  Even  the  directors 
themselves  could  not  have  made  such  an  arrangement,  so  as  to 
bind  the  creditors:  BatKs  case  (t).  The  misrepresentations  would 
^ve  no  right  to  be  relieved  as  against  the  creditors,  though  they 
might  give  Gregory  a  right  of  action  against  the  directors. 

ifr.  Webby  Q.C.,  (with  him  Mr.  Topp)  for  Gregory,  referred  to  the 
cases  dted  in  Hall's  case.    Gregory  never  became  a  shareholder; 

[r)  83  Bear.  529.  (t)  L.R.,  3  Chy.  36.  (<)  8  Ch.  D.  33i. 

F2 
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1881  or,  if  he  did,  he  only  became  so  on  terms  not  subsequently  carried 

jnre  0^^  by  the  bank.     He  wrote  letters  early  in  June,  repudiating 

pam^^a"  ^^®  contract,  and  withdrawing  his  application  for  shares;  yet,  in 

TUTB 1864,"  spite  of  this,  on  the  30th  June,  shares  were  allotted  to  him,  of 

and  the 
Pjrovincial  which  no  notice  was  ever  given  to  him.    There  could  be  no  com- 

^rBAin^'  plete  contract  till  the  shares  were  allotted,  for  the  application 

,     and  the  allotment,  when  notified  to  the  applicant,  together  con- 

Case.  stitute  the  contract.  Up  to  notice  of  the  allotment,  the  appli- 
cant may  at  any  time  withdraw  his  application:  Pendleton' 9 
case  {v)\  Wallia^  case  (w);  Crawley's  case  (x).  The  shares  were 
to  be  paid  for  out  of  the  proceeds  of  their  sale,  and  there  was 
never  an  intention  that  Gregory  should  become  individually 
responsible  as  a  shareholder:  Pellatt's  case  (y).  In  Davidson's 
case  (z),  and  Ex  parte  Jones  (a),  the  deed  of  association  had  been 
signed  by  the  shareholder;  here  it  was  not.  ^ 

His  Honour  reserved  his  decision. 

June  21.        Mr.  Justice  Molesworth: — 

The  bank  wanted  to  get  shareholders  at  Horsham,  and  Bogle, 
its  agent,  in  January,  1877,  agreed  with  Gregory  that  he  should 
take  shares  (1000)  to  be  held  as  agent  of  the  bank,  and  disposed 
of;  and  that  he  should  give  a  cheque  and  promissory  note  as 
security  for  tlie  value  of  the  shares  which  he  should  sell.  Gregory 
wrote  the  usual  letter  to  the  directors,  24th  January,  1877, 
applying  for  1000  shares,  and  agreeing  to  take  them,  or  as  many 
"  as  should  be  allotted,  and  pui-porting  to  send  500L  with  it,  which 
would  be  the  proper  deposit  on  application.  Gregory  gave  Bogle 
promissoiy  notes  for  500i.,  and  a  cheque  for  5001. 

In  April,  1877,  a  series  of  promissory  notes  were  substituted  for 
those,  amounting  to  the  same  sum  and  interest — the  first  for  50^; 
3«.  2d,  which  fell  due  4th  June,  1877,  was  presented  at  Gregory's 
bank,  and  paid,  as  he  says,  by  mistake.  Gregory  immediately 
applied  for  repayment,  and  got  into  a  correspondence  with  Willis, 
the  manager  of  the  bank,  who  answered  him,  in  a  great  degree 
admitting  that  the  money  was  improperly  received,  and  advising 

{v)    L.K.,  4  Chy.  178.  (y)    L.R.,  2  Chy.  628. 

{w)  L.B.,  4  Chy.  325.  (z)    3  De  G.  &  S.  21. 

(»)    L.R.,  4  Chy.  322.  (a)    27  L.  J.,  Chy.  666. 
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him  to  deal  with  the  local  manager,  with  whom  an  arrangement       1881 
was  made  after  that  Gregory  should  get  back  40Z.,  but  give  a  fresh       J^^ 
note  for  that  sum.    But  Gregory  wrote  to  Willis,  June,  1877,  p^^^^^^". 
stating  that  he  was  entirely  misled  by  Bogle,  that  his  transactions  tute  1864," 
in  re  shares  were  at  an  end,  and  he  did  not  see  his  way  clear  to  Provincial 
take  shares  at  all,  and  requesting  to  get  back  all  his  notes  and  ^^bIn^ 

money.     Mr.  Willis  acknowledged  the  receipt  of  this  20th  June, , 

acknowledging  that  Bogle  had  misled  him,  saying  that  the  4tOL       Case. 
was  in  some  way  a  distinct  transaction. 

On  22nd  June  Gregory  wrote  to  Willis  stating  that  he  was  not 
in  a  position  to  take  shares  in  the  bank,  and  never  would  have 
made  the  application  if  he  had  not  been  fraudulently  misled  by 
Bogle.  Notwithstanding  this,  according  to  the  register  of  shares, 
1000  were  entered  to  Gregory  on  30th  June.  The  late  accountant 
of  the  bank  states  by  affidavit  that  the  shares  were  allotted,  and 
lib  name  was  put  on  the  register  on  that  day.  He  gives  no  further 
particulars.  On  the  register  it  is  stated  that  these  shares  were 
forfeited,  which  they  were  not;  but  the  entry  may  be  a  mode  of 
retracting  an  attempt  to  allot.  There  was  no  notice  to  Gregory 
of  the  allotment  or  registration.  The  bank  brought  an  action 
against  Gregory  for  the  last  402.  note,  29th  October,  1877,  which 
was  compromised — ^for  reasons  past  my  understanding — by  fresh 
notes  from  Gregory.  But  Gregory  says  that  part  of  the  arrange- 
ment was  that  his  notes  and  letter  of  application  should  be 
returned  to  him.  He  was  left  on  the  registry  until  the  winding- 
up,  15th  July,  1879. 

I  think  that  the  application  for  allotment  was,  as  between 
Gregory  and  the  directors,  retracted  before  it  was  acted  upon,  and 
as  he  never  had  notice  of  the  allotment  or  registry,  he  was  not,  as 
between  him  and  creditora  or  other  shareholders,  bound  to  apply 
to  alter  the  registry.     I  dismiss  the  summons. 

Solicitors  for  the  liquidators:  Braham  &  Pirani. 
Solicitor  for  Hall  and  Gregory:    J.  A.  Farmer,  for  Twigg, 
Horsham* 
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1881  Is  BE  WILLIAM  BRENNER  REID. 


June  16  23     "'^<*»«'«y  Statute"  {No,  309),  sec,  149— Affidavit  qf  doctor— Duration  oj  malady— 
•Q  Guardian — Be/erence  to  Master, 

July  21.  On  an  application  for  an   inquiry  under  see.  149  of  the   **Lun€iqf  Statute,** 

(No.  309),  the  doctor's  affidarit  in  support  of  it  should  state  the  probable  duration 
of  the  malady,  and  give  reasons  for  his  opinion. 

On  an  application  under  sec.  149  of  the  '*Lunaqf  Statute**  (No.  309),  for  the 
appointment  of  a  wife  as  guardian  of  her  lunatic  husband,  the  Court  made  a 
reference  to  the  Master  to  appoint  a  guardian. 

Motion  under  sec.  149  of  the  '*  Lunacy  Statute''  (No.  309),  by 
the  wife  of  W.  B.  Reid,  a  lunatic  patient,  for  an  inquiry  into  the 
alleged  lunacy  of  her  husband. 

The  affidavit  of  Dr.  Graham,  in  support  of  the  motiou,  stated 
that  the  patient  was  suffering  from  mania,  and  that  in  his  (the 
doctor's)  opinion  "  his  recovery  at  present  is  improbable." 

Mr,  Oregory  in  support  of  the  motion. 

Mr.  Justice  Molesworth: — 

His  immediate  recovery  appears  to  be  improbable,  but  the 
affidavit  does  not  state  how  long  a  period  will  elapse  before  his 
recovery.  The  disease  is-  only  of  two  months*  duration,  and  I 
shall  require  an  affidavit  as  to  its  probable  duration,  at  any  rate 
negativing  the  probability  of  his  recovery  within  a  few  months. 
There  is  nothing  in  the  affidavits  showing  any  emergency. 


June  23.         Mr,  Gregory  renewed  the  application  on  a  further  affidavit  of 
the  doctor,  that  the  malady  was  likely  to  be  permanent. 

Mr.  Justice  Stephen: — 

There  is  no  explanation  given  by  the  doctor  as  to  why  he  thinks 
the  mania  likely  to  be  permanent.  I  think  he  should  give  his 
reason.     The  application  can  be  renewed  on  a  further  affidavit 


June  30.         The  necessary  affidavit  was  supplied,  and  a  reference  made  to 
the  Master  to  enquire  into  the  alleged  lunacy. 


Juty2h         The  Master  reported  to  the  Court  that  W.  B.  Reid  was  a 
lunatic,  and  incapable  of  managing  his  affairs. 
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Mr.  Oregory  moved  under  sec.  149,  for  the  appointment  of        1881 
the  wife  as  guardian  of  the  lunatic.    [Mb.  Justice  Stephen        jnre 
Does  not  this  application  require  a  reference  to  the  Master?]    Mr.         ""^' 
Justice  Molesworih  has  made  such  orders  without  a  reference :  In 
Be  Morgan  (a)  His  Honour  said  that  he  did  not  like  appointing  a 
woman  guardian,  and  referred  the  matter  to  the  Master.  The  next 
friend  of  the  wife,  who  is  the  lunatic's  brother,  is  unwilling  to  act 

Mr.  Justice  Stephen: — 

I  shall  refer  it  to  the  Master  to  appoint  a  guardian.    I  should 
like  to  have  the  benefit  of  his  consideration  of  the  matter. 

Solicitors  for  applicant:  Wisewould  <fe  Oibbs. 
(a)  3A.J.R.  94.    * 


DROOP  V.  THE  COLONIAL  BANE.  July  18,  19, 

Adnunistraior — Tenant  in  common — Allowance  for  improvements— Potoer  to  mort*  20. 

gage—**  Administration  Act*'  {No.  427),  see.  7—"  Transfer  of  Land  StatuU,'* 

sees.  49  and  50,  19  Vic.— Voluntary  settlement — 27  EUz.  Sank— Mortgage 
advance — Setting  up  defence  by  cottnsd. 

An  adminiBtrator,  who  is  also  a  tenant  in  common  with  his  children,  may, 
dnring  the  minority  of  the  children,  borrow  money  on  the  security  of  the  property 
in  order  to  make  improvements  thereon,  and  wiU  be  aUowed  for  the  amount  of 
benefit  to  the  land  by  the  expenditure. 

Where  a  Statute  incorporating  a  bank  prohibited  it  from  taking  mortgages  over 
Rsl  estate,  and  from  making  advances  in  anticipation  of  obtainiog  such  a  mort- 
g^e,  and  the  bank  advanced  moneys,  taking  an  equitable  deposit  of  a  certificate 
of  title,  subsequently  taking  a  legal  mortgage  for  the  amount,  and  then,  having 
Bttde  subsequent  advances,  took  a  second  legal  mortgage  for  the  whole 
imoont  due,— 

Held,  this  was  not  a  violation  of  the  Bank  Act. 

Where  D.  voluntarily  settled  lands  on  his  wife  and  she  died,  and  he  took  out 
■dministration  to  her  estate,  and  then  mortgaged  the  land  to  a  bank, 

Per  Stephen,  J. — The  mortgages  pro  tanto  defeated  the  voluntary  settlement 
Vjr  virtue  of  27  Eliz.  c.  4. 

Per  Stephen,  J. — An  administrator  of  land,  under  the  *'  Transfer  of  Land 
Aotefe,"  can  sell  or  mortgage,  and  is  only  accountable  to  his  cestui  que  trust 
forvhathedoes. 

Per  Stephen,  J. — ^A  defence  intended  to  be  relied  on,  must  be  clearly  set  up  in 


Appeal  by  the  plaintiffs  from  the  decision  of  Mr.  Justice 
Mcleswortk  The  case  is  reported  ante,  Vol.  VI.,  E.  228,  and  the 
&cts  will  be  found  very  fully  stated  in  the  judgment  of  the 
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1881        primary  Judge,  at  p.  230.     The  grounds  of  appeal  were  as 

Dboof      follows:- — 

GoLONiAL         (^)  ^'^^^  having  regard  to  the  eridence  taken  in  this  canae  Hii  Honour  onght, 
Ba.nk.        ^  ^0   plaintiffs   submit,  to  have  made  a  decree  in  farour  of  the  plaintiffs,  as 
prayed  by  the  bilL 

(2)  That  His  Honour,  although  of  opinion  that  the  combined  effect  of  the  Acts 
No.  301  and  No.  427>  sec.  7,  does  not  enable  an  administrator  holding  a  certificate 
of  title  as  such  to  effect  mortgages  which  would  be  invalid  by  an  ordinary  admin- 
istrator, nevertheless  held  that  the  defendant  bank  was  entitled  as  mortgagee  to 
the  benefit  of  the  right  of  the  defendant,  J.  F.  Droop. 

(3)  That  the  defendant,  J.  F.  Droop,  is  not  entitled  to  any  compensation  or 
allowance  for  or  in  respect  of  the  buildings  or  improvements  mentioned  in  the 
pleadings,  or  for  or  in  respect  of  the  benefit  derived  by  the  plaintiffs  in  respect  of 
such  buildings. 

(4)  That  the  plaintiffs  are  under  no  equitable  obligation  to  make  any  payment  or 
allowance  for  or  in  respect  of  the  said  buildings  or  improvements. 

(5)  That  the  defendant,  J.  F.  Droop,  did  not  in  any  view  of  the  case  acquire  any 
lien  or  charge  on  the  property,  nor  any  right  or  title  to  compensation  or  allowance 
which  he  could  alien  or  pledge  or  contract  to  alien  or  pledge. 

(6)  That  the  mortgage  or  mortgages  to  the  defendant  bank  did  not  convey  or 
transfer  to  them  any  equitable  or  other  right  to  compensation  or  otherwise. 

(7)  That  the  said  bank  advanced  the  money  claimed  by  them  under  an  agree- 
ment for  security  on  the  share  in  the  property  of  the  said  J.  F.  Droop  alone. 

(8)  That  the  outlay  made  on  the  said  land  was  made  by  the  said  defendant  J. 
F.  Droop,  as  an  advancement  to  the  plaintiffs. 

(9)  That  the  said  mortgages  are  void  as  contravening  the  provisions  of  the  Act 
19  Vic,  by  which  the  said  bank  is  incorporated. 

(10)  That  the  declaration  and  reference  to  the  Master,  made  in  favour  of  the 
said  bank,  could  not  properly  be  made  in  this  suit. 

Mr.  Worthington  and  Mr.  Topp,  for  the  appellants: — 
Droop,  as  administrator,  had  no  right  himself  to  expend' money 
in  erecting  buildings  on  the  beneficiaries'  land;  and,  if  he  did  so, 
it  amounts  to  a  present  to  his  children:  Jtamaden  v.  Dyson  (a). 
Story  Eq.  Juris.,  sees.  388  and  799a.  The  principle  on  which  a 
trustee  can  advance  moneys  to  improve  an  estate  is  laid  down  in 
Sichd  V.  O'Shanaaay  (b).  Droop  was  a  mere  dry  trustee,  without 
any  duties  to  perform,  and,  therefore,  could  not  be  allowed  for 
any  improvements:  Lewin  on  Trusts  (7th  ed.),  504.  If  it  were 
otherwise,  the  beneficiaries  might  be  improved  out  of  their  estate. 
The  beneficiaries  are  entitled  to  have  a  partition  of  the  land 
when  they  come  of  age,  and  cannot  be  now  forced  into 
a  partition.  An  administrator  could  not,  under  the  old  law, 
mortgage,  except  to  pay  debts :  Bradley  v.  Flood  (c),  Oceanic 
Company  v.  SiUherberry  (d);  not  even  where   the  adminis- 

(a)  L.R.,  1  E.  &  I.  App.  140.  (c)  16  Ir.  Chy.  Reps.  (1S64)  2,  36. 

(6)  8  V.L.R.,  Eq.  208.  {d)  16  Ch.  D.  236. 
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trator  is  himself  a  joint  tenant :  Jones  v.  Stohwasser  (e).  Atkin- 
son V.  Slack  (/)  was  decided  on  the  ground  that  the  mortgagor 
had  lain  by  and  permitted  the  mortgagee  to  improve  the  estate. 
There  is  no  lying  by  or  acquiescence  in  the  present  case. 
Permanent  improvements  for  repairs  to  buildings  were  allowed 
ia  Westwood  v.  Kidney  (gr);  but  there  is  a  clear  distinction 
between  repairs  to  buildings,  and  erecting  buildings  where  none 
existed.  Vyse  v.  Foster  {h)  was  the  case  of  a  mixed  fund.  As 
Droop  had  no  claim  himself  as  against  his  children,  he  had  no 
interest  which  he  could  mortgage  to  the  bank,  who  also  took  with 
notice,  both  actual  and  constructive,  of  the  whole  facts  of  the 
case.  "  The  Adminiatration  Act  1872 "  (No.  427),  sec.  7,  only 
authorises  an  administrator  to  mortgage  for  payment  of  debts 
and  duties.  [Mb.  Justice  Stephen.  This  mortgagor  had  a  joint 
interest  with  his  children,  and  has  expended  money  bona  fide  ior 
the  joint  benefit  of  himself  and  his  children.  Surely  he  has  a 
right  to  be  allowed  for  this.]  No.  There  is  no  case  which  goes 
80  far.  [Mr.  Justice  Stephen.  If  an  administrator  does  his  best 
according  to  his  lights,  a  Court  of  Equity  will  support  him.]  The 
mortgages  are  void  as  being  in  contravention  of  the  Bank's  Act 
of  incorporation,  19  Vic.,  sees.  3  and  12.  These  advances  were 
made  in  anticipation  of  the  bank  getting  the  legal  mortgages,  the 
bank  holding  the  certificate  of  title  the  whole  time :  National 
Bank  v.  Cheri^  {j),  is  distinguishable.  There  there  was  a  judg- 
ment debt,  which  was  a  new  debt,  by  matter  of  record  merging  the 
previous  debt:  In  re  European  Company,  exp.  Oriental  Corporor- 
lion  (k).  As  to  the  maxim,  he  who  seeks  equity  must  do  equity, 
and  the  apparent  hardship  of  the  case,  Hanson  v.  Keating  (t) ; 
Exparte  Boy  (m),  and  Master  of  Clare  Hall  v.  Harding  {n). 


1881 


Droop 

Colonial 
Bank. 


Mr.  Holroyd,  Q.C.,  Mr.  Webb,  Q.C.,  and  Mr.  De  Verdon  for  the 
respondents. 

The  case  of  the  Naiional  Bank  v.  Cherry  (j)  is  exactly  on  all 
fours  with  this  case,  as  to  the  alleged  violation  of  the  Bank's  Act. 


W  16C1lD.677. 
(/)2V.L.R.,E.128, 
ig)  5  A.J.B.,  25. 

(A)  LB.,  8  Chy.  309;  7  E.  &  I.  App. 
128. 


(i)  L.R.,  3  P.O.  299. 
{k)   4  Oh.  D.  33. 
(0   4  Hare  5. 
(m)  7  Ch.  D.  73. 
(ft)  6  Hare  296. 
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1881  [Mb.  Justice  Hiqinbotham.  In  a  judgment  debt  the  old  debt  is 
Droop  merged  in  the  new  and  higher  kind  of  debt,  and  the  remedy  is 
Colonial  altered.]  The  advances  here  were  not  made  in  anticipation  of 
Bank.  getting  the  mortgages,  but  simply  on  the  personal  credit  of 
Droop,  and,  therefore,  there  was  no  violation  of  the  Act  The 
Act  does  not  say  that  a  mortgage  given  in  contravention 
of  its  provisions  shall  be  absolutely  invalid.  [Mb.  Justice 
Hiqinbotham.  In  Eiche  v.  Ashbury  Railway  Corrvpany  (o), 
Blackburn,  J.,  lays  it  down  that  if  on  the  true  construction 
of  an  Act  creating  a  corporation  it  is  intended  it  shall  not  enter 
into  a  certain  contract,  such  contracts  must  be  treated  in  courts 
both  of  law  and  equity  as  illegal  and  wholly  void.]  This  suit  is 
wrongly  framed,  it  should  have  been  an  administration  suit, 
praying  partition  as  the  ultimate  relief.  A  next-of-kin  can 
only  attack  the  administrator  in  a  suit  in  which  the  latter 
can  set  up  all  his  equities,  and  the  bank  is  entitled  to  setup 
all  Droop's  equities.  An  administrator  is  entitled  to  be  repaid 
every  penny  he  has  expended  which  has  benefitted  the  estate; 
a  fortiori  where,  as  here,  he  is  himself  jointly  beneficially 
interested  in  the  property:  Westwood  v.  Kidney  (p); 
Mulhallen  v.  Marum  (g) ;  Swan  v.  jSuwn  (r) ;  Vyae  v. 
Foster  (a) ;  Stratton  v.  Murphy  (t).  The  settlement  in  this  case 
was  a  voluntary  one,  and  has  been  defeated  pro  tanto  by  Droop's 
mortgages.  The  bank  is  a  purchaser  for  value,  while  the  children 
are  mere  volunteers.  The  "Transfer  of  Land  Staiute"  does  not 
repeal  the  27th  Eliz.,  cap,  4:  Moss  v.  WiUiaTOSon  {v).  The  pre- 
sent case  also  comes  within  the  principle  of  Sugden  v.  Reilly  (w). 
[Mb,  Justice  Stephen.  Do  you  set  up  this  defence  clearly  by 
your  answer,  and  if  not,  can  you  now  set  it  up  ?  Would  not 
a  cross  appeal  be  necessary,  as  this  point  was  not  argued  before 
the  primary  Judge  ?]  No  cross  appeal  is  necessary :  Be 
Aarons  (x) ;  M'Lelland  v.  Smith  (y).  The  defence  is  sufficiently 
raised  by  the  answer.  We  set  up  the  fact  that  the  settlement  is 
voluntary.    It  is  not  necessary  to  submit  the  legal  arguments 

(o)    L.B.,  9  Ex.  262.  (0  1  Ir.  Rep.,  Eq.  345. 

ip)   6  A.J.B.  25.  {v)  3  V.L.R.,  Eq.  221. 

{q)   3  Dr.  &  Warr.  317.  {w)  5  A.J.R.  3a 

(r)    S  Price  518.  (x)  6  V.L.R.,  I.  56. 

(»)  L.B.,  8  Chy.  309.  (y)  Argu9,  6th  Sep.,  1859. 
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arising  on  that  fiEict.  [Mb.  Justice  Stephen.  I  do  not  think  I88I 
8  Court  of  Equity  would  decide  on  a  point  like  this  without  Droop 
further  investigation,  where  the  defence  is  not  clearly  set  up  by  colonial. 
the  answer.  Evidence  might  have  been  tendered  to  show  that  Bakk» 
the  settlement  was  not  voluntary.  According  to  Mitford  on 
Pleading,  all  conclusions  of  law  should  be  distinctly  submitted. 
Mb.  Justice  Hiqinbotham.  After  the  death  of  the  settlee  and 
administration  taken  out  by  the  voluntary  settlor  and  rights 
of  children  arisen,  can  you  defeat  the  voluntary  settlement?] 
Tes;  the  right  to  defeat  it  is  personal  to  the  settlor,  and  is  not 
affected  by  the  death  of  the  settlee.  Sees.  49  and  50  of  the 
"Travsfei'  of  Land  Statute"  give  an  administrator  who  has 
obtained  a  certificate  of  title  absolute  power  to  deal  with  the  land 
as  regards  the  public  He  is,  of  course,  liable  to  the  cestui  que 
trust  As  to  costs,  there  is  a  distinct  charge  of  fraud  against 
the  bank,  which  is  disproved,  and  therefore  the  bill  should  be  dis- 
missed with  costs.  [The  Chief  Justice.  Would  you  be  content 
to  have  the  appeal  dismissed  with  costs,  and  not  press  the  other 
two  points,  which,  if  decided  in  your  favour,  would  lead  to  the  bill 
being  dismissed?]  Yes,  provided  those  points  are  still  left  open  to 
OS  in  future  proceedings.  Under  no  aspect  is  Brown  a  necessary 
party,  and  the  bill  should  be  dismissed  against  him  with  costs. 

Mr.  Worthington  in  reply: — 

Brown  was  rightly  made  a  party  to  the  suit.  He  was  a  party 
to  the  fraud,  and  we  have  a  right  to  join  him  for  purposes  of 
discovery.  [The  Chief  Justice.  The  principle  of  making 
parties  for  discovery  only,  is  obsolete.]  As  to  the  argument 
under  the  27th  Eliz.,  it  is  not  set  up  by  the  answer;  neither 
was  the  point  argued  before  the  primary  Judge.  The  "  Transfer 
of  Land  Statute  "  avoids  the  effect  of  27  Eliz.  Droop  obtained 
ftdministration,  which  gave  him  a  new  title  as  administrator, 
under  which  he  mortgaged,  and  not  as  on  his  own  behalf: 
8  Davidson's  Precedents,  685. 

The  Chief  Justice:— 

I  think  the  decree  as  pronounced  ought  to  be  upheld.  The 
bets  are  somewhat  peculiar;  but  the  equity  of  the  plaintiffs  has, 
in  my  opinion,  been  met. 
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The  settlor  Droop,  administrator,  and  also  co-tenant  with  his 
children,  occupied  the  position  of  a  constructive  trustee.  The 
argument  that  if  he  had  been  appointed  a  trustee,  he  would  not 
have  been  in  so  good  a  position  as  to  allowance  for  improvements, 
cannot  be  sustained,  for  in  cases  of  an  actual  tmstee,  there  is  no 
difficulty  as  to  those  allowances.  That  a  similar  latitude  may 
under  special  circumstances,  be  allowed  to  a  person  who  is  a  con- 
structive trustee,  has  been  decided  by  Sir  Edward  Sudgen,  when 
Lord  Chancellor  of  Ireland,  who  held  trustees  of  all  kinds  bound 
to  a  strict  performance  of  their  duties ;  and  yet  in  Mulhallen  v. 
Ma/i^um  {z),  ruled  that  a  purely  constructive  trustee  might  be 
allowed  for  all  actual  improvements,  on  the  ground  that  a 
person,  who  does  that  which  he  thinks  best  for  the  property,  is 
not  to  be  treated  as  if  he  had  spent  the  money  with  the 
intention  of  injuring  the  person  of  whose  estate  he  is  in 
possession.  In  one  portion  of  the  judgment,  our  colleague  says 
that  the  amount  allowed  is  not  for  the  actual  expenditure,  but 
for  the  improvement  of  the  property  to  the  owner ;  an  observa- 
tion which  commends  itself  to  one's  common  sense.  The  cases  of 
Oliver  v.  Court  (a),  and  Stratton  v.  Murphy  (6),  are  to  a  similar 
effect. 

Another  ground  upon  which  the  decree  may  be  well  supported 
is,  that  in  this  instance  the  children  themselves  seek  equity. 
.  They  come  as  plaintiffs  to  ask  that  the  land  should  be  restored 
to  them,  and  the  Court  avails  itself  of  the  power  which  it  can 
exercise  and  the  principles  by  which  it  is  guided,  to  hold  that 
this  relief  will  be  given  only  upon  condition  that  the  applicants 
themselves  do  that  which  the  Court  consider  equitable  on  their 
part  Droop  was  tenant  in  common  of  one  undivided  third.  He 
was  anxious  to  improve  that  third,  but  he  did  not  know  where  it 
lay ;  it  cannot  be  held  that,  being  tenant  in  common,  he  is  com- 
pelled to  do  nothing  to  the  estate  during  the  minority  of  his 
children,  on  the  ground  that  if  any  of  the  expenditure  extended 
to  the  other  two-thirds,  he  could  receive  no  recompense  for 
the  money  expended  on  those  two-thirds.  I  do  not  think  too 
the  circumstance  can  be  altogether  disregarded,  that  they  were 


(«)  3  Dr.  &  Wwrr.  317. 


{b)  1  Ir.  £q.  361. 


(a)  8  Price  172. 
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youDg  children^  and  if  they  died  under  age,  their  shares  would        1881 
have  gone  to  their  father.   He  is  not  a  stranger;  he  is  a  co-tenant      d^oop 
with  his  children,  and  occupies  the  peculiar  position  I  have    ^  ^' 
described.    These  are  the  substantial  points  in  this  case,  and  are      Bank. 
quite  sufficient,  in  my  opinion,  to  sustain  the  judgment  already 
given. 

There  are  other  grounds,  upon  which  the  whole  equity  of 
the  plaintiff  is  attacked,  and,  without  offering  any  judicial 
opinion  on  them,  I  think  the  question  of  the  applicability  of  the 
Statute  of  Elizabeth  would  require  very  grave  consideration. 
There  are  other  objections  to  which  I  need  not  refer.  The  de- 
fendant bank  is  anxious  to  have  some  arrangement  made;  and  I 
can  well  understand  their  accepting  this  decree,  framed  as  it  is, 
as  a  step  in  the  direction  which  may  lead  to  a  final  settlement 
between  the  parties.  There  can  be  no  doubt  that  this  Court 
should  not  lightly  set  on  one  side  a  decision  arrived  at^  because 
the  working  out  of  that  decision  may  involve  difficulties.  I  allude 
to  these  points  to  show  that  they  have  been  put  forward  by  the 
defendants,  and  that,  if  the  necessity  should  ever  arise,  they  may 
have  the  opportunity  of  relying  on  them.  On  the  same  principle, 
I  do  not  think  it  necessary  to  express  an  opinion,  whether  the 
defendant  Brown  should  now  have  the  bill  dismissed  against 
him,  with  costs.  I  cannot  see  the  advantage  supposed  to  be 
gained  by  making  him  a  defendant.  However,  he  is  now  before 
the  Court;  and  the  expense  will  be  very  little  more,  so  far  as 
he  is  concerned,  if  he  is  kept  a  party  until  the  Master's  report 
has  been  made  and  further  directions  given ;  I  think  it  better  to 
adhere  to  the  maxim — *'  Quieta  non  movere,''  I  see  no  reason 
why  the  usual  rule  should  not  be  followed;  and  in  dismissing  the 
appeal,  the  respondents  should  be  allowed  their  costs. 

Mr.  Justice  Stephen: — 

I  am  of  the  same  opinion.  I  think  it  will  be  best  to  adopt  the 
decree,  which  does  substantial  justice.  I  concur  with  almost 
every  point  taken  by  the  defendants,  and  think  the  plainti£& 
have  no  equity  whatever.  As  to  the  defence  under  the  27th  Eliz., 
I  had  at  first  some  doubt  as  to  whether  the  answer  put  the  defence 
forward  sufficiently.    Such  a  defence  should,  undoubtedly,  be  put 


Digitized  by 


Googt 


78  EQUITY  CASES.  {V.  L.  R. 

1881       forward  distinctly,  but  I  think,  on  the  whole,  it  is  sufficiently 

Dboop      raised  on  the  pleadings.    The  plaintiffs  here  are  volunteers,  and 

Colonial     *'^®  bank  purchasers  for  value,  and  the  27th  EHz.,  therefore,  extin- 

Bank.      guishes  the  plaintiff's  rights.    Droop  gave  the  property  to  his 

wife,  and  subsequently  mortgaged  it  to  the  bank.    Therefore,  on 

various  decisions,   the   Statute,   without   any  question   as    to 

notice,  extinguishes  the  volunteer's  rights. 

I  also  concur  in  the  argument  as  to  the  effect  of  the 
*'  Transfer  of  Land  Statute''  A  person  who  is  administrator 
of  land  under  that  Act  can  sell  or  mortgage,  and  is  only 
accountable  to  his  cestui  que  trust  for  what  he  does.  As 
to  the  bank's  Act,  I  am  glad  to  follow  the  decision  that 
where  an  act  is  prohibited  by  a  Statute,  any  contract  in 
violation  of  the  Act  is  void;  but  here  there  is  no  violation  of 
the  Act.  The  bank  advanced  money  on  the  personal  credit 
of  a  man  possessed  of  property,  and,  subsequently,  obtained 
mortgages  from  him,  which,  however,  were  not  in  contemplation 
when  the  advances  were  made.  Those  considerations  would 
entitle  the  defendants  to  ask  to  have  the  bill  dismissed,  but  they 
do  not  wish  it  I  never  had  any  doubt  that  if  Droop  was  a 
trustee  it  would  be  an  outrage  to  all  principles  of  law  and  equity, 
and  counter  to  the  cases  cited  at  page  44  of  Lewin  on  Trusts,  to 
give  the  property  to  the  children,  without  a  charge  on  it  for  the 
improvements.  It  would  otherwise  place  the  trustee  in  a  most 
unfair  position.  Looking  at  it  as  a  case  of  cestui  que  trust  and 
trustee,  who  are  tenants  in  common,  to  suppose  that  the  trustee 
could  improve  the  property  without  being  allowed  for  the 
improvements,  would  be  repugnant  to  the  rule  that  he  who  seeks 
equity  must  do  equity.  I  think  the  decree  a  fair  and  moderate 
one. 

Mb.  Justice  Higinbotham: — 

I  am  of  the  same  opinion;  but  I  wish  to  say  that  I  am  not  at 
present  convinced  by  argument  that  the  facts  in  this  case  bring 
it  within  the  27th  Eliz.  That  is  not,  however,  a  question  necessary 
now  to  decide.  Our  decision  rests  on  the  duty  of  making  just 
allowances  to  the  defendant  Droop  for  improvements  made  on 
the  land.    As  to  the  bank's  Act,  I  think  the  facts  show  that  at 
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the  time  of  the  second  mortgage  there  was  a  valid  suhsisting  debt  1881 

for  which  the  second  mortgage  was  executed.    There  being  an  Droop 

existing  debt,  the  terms  of  the  Act  have  not  been  violated.  Colonial 


V. 
LON 

Bank. 


Appeal  dismissed  with  costs. 


Solicitor  for  appellants:  Hopkins. 
Solicitors  for  respondents:  MovZe  <b  Seddon. 


GREIG  »,  WATSON  (a).  ^^P  15»  26. 


*'Tratu/er  0/ Land  StcUiUe^'  {No.  301),  «ec«.  84,  85,  dS^Mortgage^Land  under 
Act — Land  not  under  Act — Consolidation —Foreclosure. 

A  mortgage  over  land  under  the  provisions  of  the  *' Tranter  qf  Land  Statute** 
cannot  be  consolidated  with  a  mortgage  of  land  not  under  the  Act. 

There  can  be  no  foreclosure  suit  respecting  land  under  the  "  Tranter  of  Land 
Statute,**    The  mode  of  foreclosure  prescribed  by  sec.  98  must  be  strictly  followed. 

Hearing  on  bill  and  answer. 

John  Lord,  being  registered  proprietor  under  the  "  Transfer 
of  Land  Statute"  of  Crown  allotment  5,  of  sec.  38,  town- 
ship of  Emerald  Hill,  on  the  11th  April,  1874,  executed  a 
mortgage  of  it  under  the  Statute  to  the  defendants,  to  secure 
the  repayment  of  the  sum  of  1400^.,  on  the  11th  April,  1879, 
with  interest,  in  the  meantime,  at  the  rate  of  61.  10s.  per  cent, 
per  annum.  On  the  6th  February,  1877,  Lord  executed  a  transfer 
to  Peter  John  Wilson,  of  the  land  subject  to  the  mortgage,  and, 
on  the  26th  September,  1877,  Wilson  executed  a  transfer  of  the 
land  to  John  Donovan  Gowan.  On  the  15th  November,  1877,  the 
plaintiff  purchased  the  land  from  Qowan,  and  a  certificate  of 
tiUe  was  issued  to  the  plaintiff,  expressed  to  be  subject  to  the 
mortgage  for  1400!.,  to  the  defendants.  The  certificate  of  title  to 
Gowan  was  also  expressed  to  be  subject  to  that  mortgage. 

On  the  24th  June,  1879,  the  plaintiff  offered  to  pay  to  the 
defi^dants  the  amount  due  on  the  mortgage,  and  requested  them 
to  release  the  land;  but  they  refused  to  accept  the  money,  or 

(a)  Coram,  Stawill^  C.  J, 
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1881       release  the  land,  unless  the  plaintiff  also  paid  off  what  was  due 
Grxio      to  them  on  another  mortgage  from  Lord  for  1800Z.    This  mort- 
Watbon     8*g®  ^^  given  by  Lord  on  the  30th  September,  1875,  and  was 
over  land  not  under  the  '*  Transfer  of  Land  Statute." 

The  defendants  claimed  the  right  to  consolidate  both  the 
mortgages  as  against  the  plaintiff.  The  plaintiff,  by  his  biU, 
submitted  that  such  a  right  of  consolidation  was  a  violation  of 
the  provisions  and  policy  of  the  "Transfer  of  Land  Statute''  and 
prayed  for  a  declaration  that  the  plaintiff  was  entitled  to  redeem 
the  mortgage  of  the  11th  April,  1874,  without  redeeming 
the  mortgage  of  the  30th  September,  1875;  for  accounts  (if 
necessary);  and  for  an  order  that,  on  payment  of  the  amount  due 
on  the  mortgage  under  the  Statute,  the  defendants  should  pro- 
perly discharge  such  mortgage.  All  the  documents  on  both  sides 
were  put  in  by  consent. 

Mr.  Holroyd,  Q.C.,  and  Mr.  Topp,  for  the  plaintiff: — 
The  question  is  whether  the  old  doctrine  of  the  consolidation 
of  mortgages  applies  to  land  under  the  provisions  of  the 
"Transfer  of  Land  Statute*'  We  submit  not.  Many  judges  have 
expressed  their  disapprobation  of  the  extent  to  which  that 
doctrine  has  been  pressed,  and  have  refused  to  extend  it  further. 
In  the  recent  case  of  Chesworth  v.  Hunt  (6),  the  judges  refused 
to  apply  the  doctrine  to  the  "Bills  of  Sale  Act"  the  provisions  of 
which  i^  some  degree  resemble  the  provisions  of  the  "Transfer  of 
La/nd  Statute."  The  principle  of  consolidation  rests  on  the  maxim, 
that  he  who  seeks  equity -must  do  equity.  Under  the  old  form 
of  mortgage  the  legal  estate  passed  to  the  mortgagee,  and  became 
absolute  in  him  when  default  was  made.  The  mortgagor  then 
came  to  a  Court  of  Equity  for  relief  from  the  forfeiture  of  his 
estate,  and  that  Court  refused  to  give  him  relief  unless  he  did 
equity  by  paying  off  everything  due  by  him  to  the  mortgagee. 
The  reason  for  that  rule  no  longer  exists,  as  to  land  under  the 
"Transfer  of  Land  Statute."  The  legal  estate  remains  in  the 
mortgagor  under  the  Act,  sec.  84,  and  he  is  entitled,  as  a  strict 
matter  of  right,  to  have  his  land  discharged  when  he  pays  off 
what  is  due  on  the  mortgage. 

[b)   6C.P.D.  266. 
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The  right  to  consolidate  arose  equally  in  a  foreclosure,  as  in  a  1881 
redemption  suit.  There  can  now  be  no  foreclosure  suit  as  to  land  obsio 
under  the  Act.  The  statutory  form  of  foreclosure  provided  by  ^^Jl^j^. 
see.  98  must  be  strictly  followed,  and  the  land  offered  for  sale 
before  foreclosure.  If  the  right  to  consolidate  remains,  the  policy 
of  the  Statute  is  defeated.  Every  encumbrance  should  appear 
on  the  registry :  Registrar  of  Titles  v.  Patteraon  (6).  By  sea  49,  thia 
registered  proprietor  holds  subject  only  to  such  encumbrances  as 
may  be  notified  on  the  register-book.  The  mortgage  of  the  30th 
September,  1875,  does  not  appear  there,  and  it  is  an  '' encum- 
brance" under  sea  4  (Interpretation  clause).  Evans  v.  Evans  (c). 
By  sea  50,  the  necessity  for  inquiry  is  abolished.  Under  sec. 
102,  if  the  mortgagees  were  out  of  the  colony,  we  could  pay  the 
money  due  on  the  mortgage  of  11th  April,  1874,  to  the  Treasurer 
and  get  a  discharge.  No  inquiry  would  be  made  as  to  other 
mortgages.  It  could  not  be  intended  to  place  an  absent  mort- 
gagee in  a  worse  position  than  one  in  the  colony. 

Ur.  a' Beckett,  for  the  defendants: — 

The  doctrine  of  the  Court  as  to  consolidation  of  mortgages  is  well 
laid  down  in  the  case  of  Oumrnvna  v.  Fletcher  (d).  That  doctrine 
is  thoroughly  established,  and  should  not  be  lightly  disturbed. 
It  must  be  abolished  either  by  express  words,  or  by  necessary 
intendment.  There  is  nothing  in  the  "Transfer  of  Land  Stattite" 
expressly  taking  away  that  right.  By  sec.  93  it  is  provided  that 
"every  present  and  future  first  mortgagee  shall,  until  a  discharge 
is  registered,  have  the  same  rights  and  remedies  at  law  and 
in  equity  as  he  would  have  had  or  been  entitled  to  if  the  l^al 
estate  in  the  land  had  been  actually  vested  in  him,"  &c.  That 
section,  therefore,  expressly  preserves  the  right  of  consolidation, 
which  is  a  "  right"  in  the  mortgagee  within  the  meaning  of  the 
section.  Default  was  made  in  this  case,  and  after  default  the 
mortgagee  is  placed  in  precisely  the  same  position  as  if  he  had 
tbe  legal  estate  in  him.  Unless  the  old  doctrines  relating  to 
mortgages  remain  in  force,  where  not  expressly  abolished  by  the 
Sfcatate,  there  is  nothing  to  determine  the  rights  of  the  parties. 
Sec.  100  merely  prescribes  the  mode  by  which  the  land  is  to  be 

(h)  2  App.  Caa.  116.         (c)  22  L. J.,  Chy.  785.         {d)  14  Ch.  D.,  at  p.  708. 
V.LK.,VouVIL,  Eq.  G 
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discharged  on  payment  of  what  is  due.  It  does  not  deprive  the 
mortgagee  of  any  of  his  ordinary  rights.  A  mortgage  under  the 
Act  is  a  registered  encumbrance,  and  the  question  is,  what  rights 
are  conferred  by  that  encumbrance.  We  contend  that  where 
not  expressly  disturbed  by  express  enactment  in  the  Statute,  all 
the  ordinary  principles  relating  to  the  law  of  mortgages  apply. 
The  plaintiff  is  practically  seeking  the  assistance  of  a  Com-t  of 
Equity,  and  refuses  to  do  equity,  and  his  bill  should  be  dismissed. 
There  is  nothing  in  the  Act,  except  sea  93,  which  affects  the 
ordinary  principles  relating  to  mortgages,  and  one  of  those  is 
the  right  of  consolidation. 

Mr.  Holroyd  in  reply. 

Cur.  adv.  vult. 
The  Chief  Justice: — 

'  *  This  suit  for  redemption  comes  before  me  on  bill  and  answer, 

the  facts,  not  being  disputed.    The  land  had  been  brought  under 

the  " Transfer  of  Land  Statute''  and  its  then  owner  in  fee 

granted  a  mortgage  to  the  defendants.    The  defendants  alleging 

that  there  was  a  second  mortgage  over  other  lands,  contend  that 

they  are  entitled  to  have  both  mortgages  consolidated,  and  that 

both  should  be  paid  off.    The  question  is,  whether,  under  the 

"  Transfer  of  Land  Statute"  such  a  course  can  be  pursued. 

It  is  necessary  to  go  almost  to  first  principles  in  considering 

this  case.    A  mortgagor,  who  filed  a  bill  to  redeem,  asked  for 

relief  in  equity  from  a  forfeiture.   The  land  was  conveyed  to  the 

mortgagee  to  secure  payment  of  a  certain  sum  of  money.     That 

conveyance  was  subject  to  a  condition,  namely,  payment  at  a 

particular  time,  of  the  amount  advanced.    If  the  money  was  not 

paid  at  the  specified  date,  the  condition  was  broken,  and  the 

estate  became  absolutely  vested  at  law  in  the  mortgagee.   A  Court 

of  Equity,  however,  relieved  the  mortgagor  from  such  a  hardship, 

and  would  order  the  mortgagee  to  reconvey  to  the  mortgagor 

on  payment  of  the  mortgage  money  and  all  interest,  costs  and 

expenses.    The  mortgagor  thus  obtained  substantial  relief.    His 

estate  was  forfeited  at  law,  and  was  redeemable  only  in  equity, 

and  the  Court,  in  administering  this  equity,  adhered  to  the 

principle,  that  he  who  sought  equity  must  do  equity;  and  if  two 

mortgages  were  given  by  the  same  mortgagor,  and  he  sought  to 
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redeem  one,  compelled  him  to  pay  off  both  before  he  could       1881 
redeem  either.  Greiq 

The  question  in  the  present  case  is,  whether  there  can  be  a  ^^^j^^ 
foreclosure  as  to  land  under  the  "  Trcmsfer  of  Land  Statute,^'  or 
in  other  words,  whether  there  is  a  forfeiture  under  that  Act;  for 
if  there  is  no  forfeiture  neither  can  there  be  any  "redemption,"  in 
the  old  acceptation  of  that  expression.  It  appears  to  me  that  the 
Statute  has  done  away  with  forfeiture.  It  provides  that  the 
mortgagor  can  pay  off  the  mortgage  debt  at  any  time;  that  the 
mortgagee  can  foreclose  only  if  the  premises  have  been  offered 
for  sale,  and  if  the  offer  of  the  highest  bidder  is  less  than  the 
amount  of  the  debt.  In  other  words,  the  mortgagee  cannot  get, 
by  foreclosure,  land  which  is  of  greater  value  than  the  amount  of 
the  debt  itself.  His  redress,  if  the  mortgage  debt  is  not  paid,  is 
to  eause  the  land  to  be  put  up  for  sale.  Although  this  may  not 
he  necessary  for  the  principles  of  the  "  Transfer  of  Land  Statute** 
yet  Parliament  has  expressed  very  plainly  what  its  intentions 
are,  and  it  is  the  duty  of  this  Court  to  follow  them. 

Sec.  84  declares  that  a  mortgage  and  a  charge  under  the 
Act  shall  have  effect  as  a  security  only,  and  shall  not 
operate  as  a  transfer  of  the  land  thereby  mortgaged  or 
charged;  that  the  legal  estate  in  the  land  shall  remain  in  the 
mortgagor.  Sec.  85  gives  power  to  sell  the  land,  in  default  of 
payment  after  notice,  and  gives  the  mortgagee  power  to  buy  in. 
The  power  to  sell  is  very  large.  The  mortgagee  can  buy  in 
without  being  responsible  for  loss.  He  has  power  to  vary  or 
rescind  the  contract  for  sale.  Certain  other  powers  are  given 
which  are  apparently  for  the  advantage  of  the  mortgagee.  But 
it  is  clearly  intended  that  the  rights  and  powers  which  are  given 
to  hnn  shall  be  enforced  by  sale  only.  When  Parliament  goes 
into  details  as  to  what  should  be  done  in  case  of  default,  the 
wodiw  operandi  prescribed  must  be  strictly  followed.  The 
mode  in  which  the  purchase  money  is  to  be  applied  is  set  forth 
in  sec.  86.  After  a  sale  takes  place,  the  purchase  money  is  to  be 
applied  in  payment,  first  of  the  expenses  of  and  incidental  to  the 
8ale,  and  consequent  on  the  default;  next,  in  payment  of  the 
moneys  due  and  owing  on  the  mortgage ;  thirdly,  in  payment  of 
snhsequent  mortgages  or  charges  in  the  order  of  their  respective 
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priorities;  and  the  surplus  (if  any)  to  the  mortgagor.  It  is  diffi- 
cult to  imagine  that  there  could  be  cases  in  which  payment  of 
other  mortgages  to  be  consolidated,  could  be  consistently 
included  in  such  a  mode  for  enforcing  payment  of  the  mortgage 
debt,  and  the  conclusion  to  be  drawn  is  that  the  Legislature  did 
not  intend  that  mortgages  should  be  consolidated. 

Sec.  93  is  also  of  importance.  By  it  the  mortgagee  is  to  be 
regarded  as  holding  the  estate  as  if  it  had  been  transferred  to 
him  by  the  ordinary  form  of  mortgage;  as  if  the  legal  estate 
had  been  actually  vested  in  him,  with  the  proviso  that  the 
mortgagor  should  have  quiet  enjoyment  until  default.  Sees. 
95,  96,  and  97  refer  to  the  application  of  any  moneys  which  may 
be  obtained  by  suit  by  the  mortgagor  or  mortgagee.  Sec.  98 
provides  the  mode  by  which  the  mortgagee  may  obtain  payment 
of  his  money,  or,  in  the  event  of  the  security  being  insufficient,  for 
his  obtaining  an  order  for  foreclosure.  Default  must  first  be  made, 
the  land  must  then  be  offered  for  sale  by  public  auction,  and  the 
amount  offered  must  be  insufficient  to  satisfy  the  debt  secured  by 
the  mortgage.  After  that  has  been  done,  the  mortgagee  may  make 
an  application  to  the  commissioner  for  an  order  for  foreclosure. 
The  Statute  provides  by  sec.  99,  that  after  the  application  for  the 
order  of  foreclosure  is  made,  the  commissioner  is  to  advertise  the 
land  for  private  sale  after  the  expiration  of  a  month,  and  should 
ihen  give  his  certificate  of  foreclosure,  unless  in  the  meantime 
sufficient  had  been  obtained  by  the  sale  of  the  land  to  pay 
the  mortgage.  It  is  evident,  therefore,  that  the  Legislature 
intended  to  grant  a  foreclosure  not  in  the  old  way  by  a  suit, 
but  by  following  the  provisions  prescribed  of  attempted  sale, 
notice,  &a,  as  mentioned  in  these  sections.  Sec.  100  provides 
that  upon  production  of  a  memorandum  from  the  mortgagee, 
discharging  the  land  from  the  whole,  or  any  part  of  the  moneys 
secured,  the  registrar  shall  make  an  entry  in  the  registry- 
book  removing  that  charge.  And  by  sec.  102  it  is  provided 
that  if  a  mortgagee  is  absent  from  Victoria,  and  there  should  be 
no  person  authorised  to  give  a  receipt  for  the  mortgage  money,  it 
may  be  paid  to  the  Treasurer  of  Victoria,  to  be  held  for  the 
mortgagee.  It  was  properly  urged  for  the  plaintiff  that  it  could 
not   be  supposed  a  different  mode   of   proceeding  would  be 
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directed  as  r^arded  payment  in  the  case  of  a  mortgagee  absent        1881 
from  Victoria^  and  in  the  case  of  one  resident  in  Victoria.    Belief      Qnno 
is  granted  to  a  mortgagor,  in  the  absence  of  the  mortgagee;  and  it     ^^noK. 
is  not  to  be  supposed  that  similar  relief  ought  not  to  be  afforded 
to  the  mortgagor,  if  the  mortgagee  is  himself  present  in  Victoria. 

On  tender  by  the  mortgagor  of  what  is  due  as  principal 
and  interest,  the  mortgagee  is  JDound  to  take  it;  if  he  does  not  he 
is  subject  to  an  equity  suit  to  obtain,  not  a  redemption,  but  an 
order  to  compel  him  to  receive  the  money  and  have  the  encum- 
brance taken  off  the  register.  The  mortgagor  may  apply  to  the 
mortgagee,  and  insist  on  the  charge  appearing  in  the  folium 
idating  to  his  land,  when  liquidated,  being  removed;  and  if  the 
mortgagee  declines  to  assent  to  it,  he  may  subject  himself  to  costs. 

The  cases  of  Beevor  v.  Luck  aad  Beevor  v.  Lawson  {e),  and 
Oummi/na  v.  Fletcher  (/),  show  that  Courts  of  Equity  hold  that  a 
mortgagor  who  asks  to  redeem,  seeks  to  obtain  the  removal  of  a 
forfeiture.  CheB\Dorth  v.  Hunt  (g)  was  a  case  in  which  an 
attempt  was  made  to  consolidate  a  bill  of  sale  and  a  mortgage. 
Bat  the  Court  refused  to  do  so^  because  the  remedies  under  a  bill 
of  sale  were  different  from  those  under  a  mortgage.  The  pro- 
ceedings under  the  "  TraTisfer  of  Land  Statute  " — by  having  land 
pat  up  for  sale — ^appear  analogous  to  the  remedies  under  a  bill 
ll     of  sale,  by  which  the  property  is  sold,  not  forfeited. 

In  the  present  case,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  a  decree.  There  is  no  dispute  as  to  the  amount  due  on  the 
mortgage,  and  there  is  therefore  no  necessity  to  refer  it  to  the 
Master  to  take  accounts — the  parties  agree  upon  the  amount 

As  this  is  a  new  Statute,  and  a  novel  procedure  has  been 
introduced,  I  have  had  some  doubts  as  to  the  question  of  costs; 
bat  I  am  of  opinion  that  as  the  defendants  were  before  suit 
offered  the  amount  due  on  the  mortgage,  and  declined  to  take  it, 
the  refusal  was  at  their  own  risk,  and  I  therefore  make  the 
decree  against  them,  vrith  costs. 

Solicitors  for  plaintiff:  PhUlipa  <b  Cohen. 

Solicitors  for  defendants :  MaUeson,  England  Js  Stewart. 

(e)  LB.,  4  £q.  637.  (/)  14  Ch.  D.  699.  {g)  5  C.P.,  D.  266. 
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In  thb  Matito  of  the  METROPOLITAN  PERMANENT  BUILDING  AND 
INVESTMENT  SOCIETY,  and  in  the  Matter  op  "THE  BUILDING 
SOCIETIES  ACT  1874."  (o) 

"  Building  Societies  Act  1874  "  {No.  493),  88.  2,  12,  22,  27,  ZS— Building  Bociety— 
RuU—UUra  vires^BuUding^"  Acquiring"  land — Powers  of  corporation, 

A  mle  enabling  a  building  society  to  "acquire"  freehold  or  leasehold  estate,  and 
where  deemed  expedient,  erect  buildings  upon  it,  is  uUra  vires. 

Where  a  Statute  creates  corporations  for  specific  purposes,  and  gives  them 
certain  powers,  what  the  Statute  does  not  expressly  or  impliedly  authorise,  is  to 
be  taken  to  be  prohibited. 

Summons  under  sec.  38  of  "  The  Building  Societies  Act  1864  " 
(No.  493),  calling  upon  the  Registrar  of  Building  Societies  to 
uphold  his  reasons  for  refusing  to  register  a  rule  of  the  Metro- 
politan Permanent  Building  and  Investment  Society.  The  rule 
(which  was  an  additional  one)  was  as  follows: 

"89.  That  the  board  may  acquire  freehold  or  leasehold  estate,  or  take  leases  or 
under-leases,  and,  where  deemed  expedient,  erect  buildings  on  any  freehold  or 
leasehold  for  the  time  being  held  by  the  society,  and  may  sell  or  lease  the  same 
respectively." 

The  following  were  the  reasons  given  by  the  Registrar  for 
refusing  to  register  the  rule  : — 

**  The  proposed  rule  must  be  supported  if  at  all  under  the  22nd  section  of  the 
Act,  and  that  either  under  the  words  "to  buy  freehold  or  leasehold  estate,"  or 
the  words,  "generally  to  carry  out  such  proposal  of  mutual  advantage  as  are 
provided  for  in  the  rules."  It  is  only  the  first  part  of  the  proposed  rule, 
providing  "that  the  board  may  acquire  freehold  or  leasehold  estate  or  take  leases 
or  under-leases,"  which  could  possibly  be  supported  as  under  the  words  "  to  buy 
freehold  or  leasehold  estate;"  but  the  society  already  has  a  rule  (rule  88,  as 
amended  by  the  rule  of  the  3rd  of  May,  1881)  in  the  words  of  the  Act  authorising 
the  board  to  "  buy  freehold  or  leasehold  estate,"  and  has  therefore  as  ample  a 
power  as  it  can  have  legally  under  those  words.  It  is  at  least  very  doubtful 
whether  the  words  of  the  proposed  rule  above  quoted,  do  not  purport  to  confer  a 
power  in  excess  of  the  buying  freehold  or  leasehold  estate  authorised  by  the  Act ; 
if  they  do  not  so  purport  they  are  immaterial,  and  I  do  not  think  I  ought  to 
register  an  amendment  which  can  only  be  a  material  addition  to  the  rules  in  the 
event  of  its  being  ultra  vires. 

"Passing  by  any  attempt  to  sustain  the  first  part  of  the  proposed  rule  as 
«  buying  freehold  or  leasehold  estate,"  the  whole  of  it  can  be  sustained  only  if  at 
all  under  the  words  at  the  end  of  section  22,  "generally  to  carry  out  such 
purposes  of  mutual  advantage  as  are  provided  for  in  the  rules."  Now,  the 
only  mutual  advantage  that  can  be  suggested  as  arising  from  the  employment 
of  the  funds  of   the  society  contemplated  by  the  proposed  new  rule  is  the 

(a)  Coram,  Stawell,  C.J. 
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mBtaal  {Murticipatian  in  the  profits  which  wonld  eqnally  arise  in  the  case  of  any         issi 
bunnefls  whatever.     Now,  it  ia  difficult  to  come  to  the  conclasion  that  bnilding 


■odetiflfl  are  authorised  generally  to  embark  in  bnsiness,  especially  having  regard  -^m  the  Matter 
to  see.  25,  authorising  them  to  reoeive  loans  from  friendly  societies,  which  were  at   w  ^^^ 
tiie  time,  and  are  now,  restricted  in  the  investment  of  their  funds  to  what  are  j^^^^^I 
oniaUy  oonsidered  safe  investments  (see  No.  254,  sec  17;  No.  5d0,  sec  15).     It  1^57  Bchld- 
woold,  therefore,  seem  that  some  more  restricted  meaning  must  be  given  to  the  inq  Society 
vords  "and  generally  to  carry  out  such  purposes  of  mutual  advantage  as  are  pro-  *i^d 

yided  for  in  the  rules,"  and  as  I  construe  sec.  22  they  have  a  much  more  restricted  '* -^^  Build- 
meaning.  I  do  not  think  they  confer  a  substantive  power  of  employing  the  funds  ^^^^874.™ 
for  puzposes  to  be  determined  by  the  rules,  but  on  the  contrary  I  think  the 
meaning  of  the  section  to  be,  that  in  addition  to  any  of  the  enumerated  purposes 
provided  by  the  rules,  the  society  may  employ  its  funds  in  furtherance  of  the 
objects  for  which  it  is  registered.  For  what  objects  a  society  may  be  registered 
under  the  Act  is  nowhere  expressly  stated,  but  by  comparing  sec  40  with  the 
definition  of  the  name  "  bnilding  society"  in  sec.  2,  it  arises  by  implication  that 
tiiose  objects  are  those  which  a  society  is  forbidden  to  pursue  unless  registered 
nnder  the  Act,  that  is  to  say,  ''The  raising  of  a  fund  by  the  payment,  subscrip- 
tiona,  or  contributions  of  its  members,  and  the  application  of  such  fund  in  assisting 
its  members  to  obtain  freehold  or  leasehold  property,  or  in  the  making  of  loans  or 
advances  to  its  members  or  others  upon  the  security  of  freehold  or  leasehold  pro- 
perty, with  the  periodical  repayment  of  principal  and  interest  by  instalments." 
The  proposed  rule  contemplates  no  advantage  other  than  pecuniary  to  the 
nemben,  and  therefore  cannot,  I  think,  be  supported  as  tending  "to  assist  the 
members  to  obtain  freehold  or  leasehold  property. " 

"The  society  was  registered  as  "  an  existing  society,"  it  might,  therefore,  have 
had  objects,  and,  in  fact,  had  objects,  as  a  loan  society  of  making  loans  to  its 
members,  without  security,  somewhat  more  ample  than  those  allowed  to  societies 
originaUy  formed  under  the  Act,  but  the  proposed  new  rule  could  not  be  supported 
ai  in  furtherance  of  those  objects.  I  am  fortified  in  the  foregoing  conclusions  by 
the  oonrse  of  legislation.  By  the  Act  18  Vict.,  No.  41,  the  Legislature  indicated 
a  policy  of  allowing  societies  to  be  formed  for  the  objects  of  friendly  societies, 
building  societies,  loan  societies,  and  to  some  extent  of  industrial  and  provident 
•ociBties  mixed  together.  But  the  course  of  legislation  of  late  years  shows  an 
mtention  to  abandon  that  policy  and  revert  to  the  English  practice  of  a  distinct 
Act  for  each  class  of  society.  Tlus  is  shown  by  the  passing  of  the  **  Industrial  <xnd 
Provident  Societies  Act  1873,"  the  ** Building  Societies  Act  1874,"  and  the 
'*Friendly  Societies  Act  ISn."  I  do  not  think,  therefore,  that  the  **  Building 
Sodetke  Act "  is  to  be  construed  in  a  way  that  would  permit  societies  of  the  other 
danes  mentioned  to  register  under  it. 

"On  the  foregoing  grounds  I  am  not  satisfied  (No.  493,  sec.  15)  that  the  annexed 
mle  is  in  conformity  with  the  "  Building  Societies  Act  1874,"  and  have,  therefore, 
declined  to  r^[ister  it." 

Mr,  a! Beckett,  in  support  of  the  summons: — 

The  proposed  rule  is  one  which  it  is  within  the  powers  of  the 
society  to  make.  Sec.  12  of  ''The  Building  Societies  Act 
1874,"  confers  the  power  of  making  rules,  and  sec.  14 
gives  the  power  of  altering  the  rules  or  making  addi- 
tional ones.  Suhsec.  3  of  sec.  12  provides  that  the  rules 
may  set  forth  "  the  purposes  to  which  the  funds  of  the  society 
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are  to  be  applied,  and  the  manner  in  which  they  are  to  he 
[iJ^  invested."  There  is  a  difference  intended  by  the  Act  between 
"application"  and  "investment"  of  the  funds.  Sec.  27  applies 
^UL'  only  to  the  manner  in  which  funds  "  are  to  be  invested,"  sec  22 
nr  to  the  mode  of  "employment"  By  that  section  the  society 
jj^jj.  may  "employ"  its  funds  for  such  of  the  following  purposes  as  are 
riM  provided  for  in  its  rules: — "  To  make  advances  to  members  of  the 
society  upon  security  of  their  shares;  to  make  advances  to 
members  and  other  persons,  and  to  corporate  bodies,  upon  the 
security  of  freehold  or  leasehold  estates  by  way  of  mortgage,  to 
make  advances  to  other  building  societies,  to  buy  and  sell  and 
mortgage  freehold  or  leasehold  estate,  and  generally  to  carry  out 
such  purposes  of  mutual  advantage  as  are  provided  for  in  the 
rules."  [The  Chief  Justice.  You  consider  the  words  "buy  and 
sell"  impliedly  authorise  a  power  to  improve.]  Yes,  that  is  the 
effect  of  sec.  22.  [The  Chief  Justice.  Do  you  say  that 
section  is  a  limitation  or  enlargement  of  sec  12?]  It  may  be 
intended  to  limit  the  "  purposes"  to  which  the  funds  are  to  be 
applied,  but  not  the  mode  of  "  employment"  of  the  funds.  Surely 
a  society  could  buy  land  with  unfinished  buildiugs  on  it,  and  then 
complete  them.  [The  Chief  Justice.  A  building  society  would 
seem  to  have  two  objects — one  to  assist  members  in  obtaining  land, 
and  another  to  make  a  profit  and  divide  it  amongst  the  members.] 
My  contention  is  that,  under  this  Act,  so  long  as  societies  assist 
members  to  obtain  land,  they  can  buy  and  sell  land  and  make  a 
profit  out  of  it;  in  fact,  speculate  as  they  please. 

Mr.  Webb,  Q.C.,  for  the  registrar: — 

This  summons  involves  the  whole  policy  of  the  '*  Building  Socie- 
ties Act  1874"  (No.  493.)  If  this  rule  is  held  a  good  rule,  building 
societies  may  convert  themselves  into  large  landed  proprietors; 
and  if  the  contention  on  the  other  side  is  correct,  building  societies 
may  carry  on  any  business.  Sec.  2  defines  the  term  "building 
society,"  and  that  section  evidently  indicates  that  the  object  of 
such  a  society  is  to  assist  members  to  acquire  land,  but  not  to 
enable  the  society  itself  to  get  land.  The  rules  may  prescribe  a 
mode  of  "  investment"  of  funds  not  wanted  for  the  primary  pur- 
poses  of  the  society.      Sec.  22   is  a  limitation   on   the  power 
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io  make  rules,  given  by  subsec.   3  of  sec.  12.      If  "acquire,"       1881 
in  the  proposed  new  rule,  means  anything  other  than  "  buy,"  it  /»  the  MaUer 
is  uUra  vires;  if  it  only  means  "  buy,"  the  society  has  ahready  MmBopoij- 
got  a  rule  in  the  words  of  the  Act,  enabling  the  society  "to  J^^^^^^^'. 
buy  and  sell  and  mortgage  freehold  or  leasehold  estate."     The  ingSocibty 
intention  of  the  Act  is  that  societies  should  assist  members  to  «ths  Build« 
acquire  freeholds  or  leaseholds,  and  they  may  also  make  advances  ^^^^^isTi!"^ 
to  members  and  others,  but  it  was  not  contemplated  that  building 
soeieties  should  become  land  speculators.    The  words  at  the  end 
of  sec.  22  must   be   read  with  subsec.  3  of  sec.  12.      [The 
Chief  Justice.    "Mutual  advantage"  in  that  section  must,  I 
think,  mean  something  of  mutual  advantage  between  the  society 
on  the  one  hand,  and  a  member  on  the  other.]    Orintea  v. 
Harrison  (b)  shows  the  limit  of  the  powers  of  a  building 
society. 

Mr.  a! Beckett  in  reply. 

Cur,  adv.  vult 

The  Chief  Justice: —  Aug.  23. 

The  registrar  of  building  societies  declined  to  register  a  pro- 
posed  new  rule  to  the  following  effect — "  The  board  may  acquire 
freehold  or  leasehold  estate,  or  take  leases  or  under-leases,  and 
where  deemed  expedient,  erect  buildings  on  any  freehold  or 
leasehold  for  the  time  being  held  by  the  society,  and  may  sell  or 
lease  the  same  respectively."  A  rule  had  been  already  made  and 
registered,  that  the  board  might  purchase  freehold  or  leasehold 
estate.  The  proposed  rule  inserts  the  word  "  acquire,"  whatever 
the  meaning  of  that  may  be.  I  presume  the  proposed  authority, 
that  the  board  may  take  leases,  means  that  they  themselves  may 
be  lessees,  as  they  might  already  purchase  leaseholds.  The 
question  is  whether  this  rule  is  ultra  vires  or  not. 

The  second  section  of  the  Act,  the  interpretation  clause, 
contjuns  a  very  full  description  of  what  the  term"  building 
society"  is  to  mean,  viz.: — ^"Any  society  having  for  its  object,  or 
one  of  its  objects,  the  raising  of  a  fund  by  the  payment,  subscrip- 
tions, or  contributions  of  its  members,  and  the  application  of 
such  fund  in  assisting  its  members  to  obtain  freehold  or  leasehold 

(h)  26  Beav.  435. 
V.LR.,VouVn.,  Eq.  G 
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1881  property,  or  in  the  making  of  loans  or  advanoee  to  its  membetB 
In  the  MaUer  ^^  others,  upon  the  security  of  freehold  or  leasehold  property 
Mm^ou-  ^^*'^  *'^®  periodical  repayment  of  principal  and  interest  by  inBtal- 
TAN  Pkbma-  ments."  The  latter  part  evidently  is  subservient  to  the  former, 
iKo  SoGiirr  and  the  main  object  of  the  society  is  to  enable  its  members  to 
**ThbBuild-  obtain  freehold  or  leasehold  property  on  which  to  build;  in  other 
^^A  ^i8T?»^^  words,  to  assist  them  in  obtaining  homes  for  themselves. 

The  parts  of  the  Act  which  appear  to  me  to  bear  upon  the 
present  question  are  the  interpretation  clause,  the  third  sub- 
section of  sec.  12,  which  requires  the  rules  of  every  society  to  set 
forth  "the  purposes  to  which  the  funds  of  the  society  are  to  be 
applied  and  the  manner  in  which  they  are  to  be  invested;"  sec.  22, 
which  provides  that  "  any  society  under  this  Act  may  employ  its 
funds  for  such  of  the  following  purposes  as  are  provided  for  in 
its  rules: — To  make  advances  to  members  of  the  society  upon 
security  of  their  shares;  to  make  advances  to  members  and  other 
persons  and  to  corporate  bodies  upon  the  security  of  freehold  or 
leasehold  estate  by  way  of  mortgage;  to  make  advances  to  other 
building  societies;  to  buy  and  sell  and  mortgage  freehold  or  lease- 
hold estate,  and  generally  to  carry  out  such  purposes  of  mutual 
advantage  as  are  provided  for  in  the  rules;  and  the  society  may 
accept  the  security  of  other  property  byway  of  collateral  security;" 
and  sec.  24,  which  provides  that  ''any  society,  although  not 
empowered  by  its  rules  to  buy  freehold  or  leasehold  estate,  may 
purchase,  build,  hire,  or  take  upon  lease  any  building  for  con- 
ducting its  business,  and  may  adapt  and  furnish  the  same,  and 
may  purchase  or  hold  upon  lease  any  land  for  the  purpose  only 
of  erecting  thereon  a  building  for  conducting  the  business  of  the 
society,  and  may  sell,  mortgage,  exchange,  or  let  such  building, 
or  any  part  thereof." 

These  societies  are  corporations  incorporated  by  virtue  of  the 
statute,  and  beyond  the  statute  they  cannot  venture.  That  which 
is  not  permitted  is  prohibited.  These  views  are  very  clearly  laid 
down  in  recent  cases.  In  Ashbury  BaUway  Coy,  v.  Riche  (c). 
Earl  Cairns  expressed  himself  ver}*^  strongly  upon  that  point, 
and  the  interpretation  to  be  put  upon  his  observations  is  very 
pointedly  referred  to  by  Lord  Justice  Blackburn  in  Attorney- 
(c)   L.R.,  7K&L  App.  66a. 
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General  v.  Oreat  Eastern  Railway  Coy,  (d),  where  speaking  of       1881 
AfUmry  Railway  Coy.  v.  Riche,  he  says: — "  That  case  appears  to  jntKe  Mauer 
me  to  decide  at  all  events  this,  that  where  there  is  an  Act  of  mot^tou- 
Parliament  creating  a  corporation  for  a  particular  purpose,  and  tan  Pbrma- 
giving  it  powers  for  a  particular  purpose,  what  it  does  not  xno  Society 
expressly  or  impliedly  authorise, is  to  be  taken  to  be  prohibited."  «thbBuild- 
Applying  that  canon  or  rule  to  the  interpretation  of  these  "^^qS*" 
sections,  it  appears  to  me  that  the  conclusion  is  very  manifest 
The  12th  section  is  limited  by  sec.  22.     Sec.  12  creates  the 
machinery,  and  how  that  machinery  is  to  be  applied  is  provided 
by  sec.  22.    I  think  that  section  gives  no  authority  to  take  land 
on  lease,  or  to  build.    The  society  may  buy  and  sell  and  mort- 
gage freehold  or  leasehold  estate,  and  that  is  all ;  everything  else 
must  be  taken  to  be  prohibited.     Sec.  24  provides  that  "any 
society  under  this  Act,  although  not  empowered  by  its  rules  to 
buy  freehold  or  leasehold  estate,'  may  purchase,  build,  hire,  or 
take  upon  lease  any  building  for  conducting  its  business/'    Now, 
it  seems  to  me  that  the  enabling  clause  of  this  section  is  to 
empower  the  society  to  build,  a  power  which  they  did  not 
possess  by  the  previous  sections,  for  the  Legislature  considered  it 
necessary  to  insert  this  clause  to  authorise  their  building.    It 
cannot,  therefore,  be  held  as  inferentially  recognising  an  authority 
to  build  if  the  rules  so  empowered  them.     The  section  is  bor- 
rowed from  the  English  Statute,  excepting  the  words  "  although 
not  empowered  by  its  rules  to  buy  freehold  or  leasehold  estate," 
that  power  not  being  giveu  by  the  English  Statute.    I  think  the 
section  may  be  read  as  equivalent  to  this,  whether  previously 
empowMed  or  not,  you  may  hereafter  hire  or  lease  estate,  for 
the  purpose  of  carrying  on  your  business ;  but  that  would  not 
authorise  the  society  to  build  unless  words  to  that  effect  were 
inserted,  or  a  power  to  build  given. 

I  am  not  at  liberty  to  speculate  whether  this  proposed  new 
rule  is  desirable  or  undesirable.  I  am  bound  by  a  rigid  principle 
that  where  an  Act  of  Parliament  creates  a  corporation,  the 
creature  of  the  particular-  Statute  is  to  be  deemed  to  have  only 
those  powers  which  are  conferred  upon  it  by  the  Statute,  and 
everything  else  is  prohibited. 

id)  5  App.  Gas.  481. 
G2 
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The  Registrar  in  this  instance  is  right,  and  is  entitled  as  of 

.  course  to  his  costs;  but  I  confess  I  should  in  all  cases  be  disposed 

to  give  costs  to  the  Registrar,  unless  it  was  shown  that  he  had 

taken  a  very  captious  objection.     He  occupies  a  position  of  great 

importance  to  the  general  public  as  well  as  to  these  corporations, 

,  and  should  be  supported  in  the  wise  exercise  of  an  active 

>  vigilance  in  the  protection  of  the  rights  of  all.     The  summons 

will  be  dismissed  with  costs. 

Solicitors  for  applicant :  Malleaon,  England,  <fc  Stewart. 
Solicitor  for  Registrar :  Sutherland,  Crown  Solicitor. 


LEE  V.  ANDREW  (a). 

"County  CouH  Statute  1869"  (No.  345),  sec.  100,  subsee.  vii.—SuU  to  dissolve  part- 
nership— Disputed  partnership — Jurisdiction — Appeal  on  question  of /ad, 

A  Judge  of  a  County  Court  hat  jurisdiction  to  entertain  a  suit  for  the  disaoln- 
tion  of  a  partnership,  where  the  existence  of  the  partnership  is  disputed. 

The  Court  will  not,  on  appeal,  review  the  decision  of  a  Judge  of  the  County 
Court  on  a  question  of  fact  where  the  evidence  is  confUcting. 

Appeal  from  the  County  Court  at  Sandhurst. 

The  plaint  was  brought  to  dissolve  a  partnership  alleged  to 
exist  between  the  plaintiff  and  the  defendant,  in  the  trade  of 
produce  salesmen.  The  defendant  contested  the  existence  of  the 
partnership,  but  the  learned  Judge  of  the  County  Court  at  Sand- 
hurst found  that  a  partnership  existed,  and  made  a  decree  in 
favour  of  the  plaintiff,  from  which  this  appeal  was  brought. 
The  defendant  gave  notice  of  appeal  on  the  following  grounds: — 

(1)  That  the  plain tifif  was  estopped  by  evidence  adduced  during  the  hearing 
from  stating  that  a  partnership  existed,  as  alleged  in  the  plaint. 

(2)  That  the  evidence  adduced  during  the  hearing  showed  that  the  Court  had 
no  jurisdiction  to  make  the  decretal  order  herein. 

(3)  That  the  decretal  order  herein  was  against  evidence  and  the  weight  of 
evidence. 

(4)  That  the  decretal  order  herein  ought  not  to  have  been  made. 

(5)  That  the  Judge  ought  to  have  dismissed  the  plaint,  on  the  ground  that  no 
partnership  had  ever  existed. 

(6)  That  the  relief,  if  any,  that  the  plaintiff  required,  was  that  a  partnership 
be  found  and  declared  between  the  parties,  and  such  relief  could  only  be  obtained 
through  the  Supreme  Court,  and  was  not  within  the  jurisdiction  of  the  County 
Court. 

(a)  Coram  Holrotd,  J. 
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Mr.  a'Beckett  for  the  appellant : —  1881 


The  recent  case  of  Black  v.  Permewan  (a)  has  relaxed  the  lbb 
principle  that  there  can  be  no  appeal  from  a  Judge's  decision  on  j^^'g^w, 
facts.  Moreover,  there  is  a  point  of  law  involved  in  this  case 
whether  the  Court  had  jurisdiction  to  entertain  the  case  at  all, 
th^  partnership  being  disputed.  Subsec.  viL  of  sec.  100  of  the 
"County  Court  Statute  1869"  (No.  345)  only  gives  jurisdiction 
"in  all  suits  for  the  dissolution  or  winding  up  of  any  partner- 
sliip,"  i.e,,  where  the  partnership  is  admitted.  Where  there  is  a 
hmd  fide  dispute  as  to  the  existence  of  the  partnership,  the. 
jorisdiction  is  ousted. 

Mr,  Walker  for  the  respondent: — 

It  is  for  the  Judge  of  the  County  Court  to  decide  whether  the 
matter  before  him  comes  within  subsec.  vii.  of  sec  100.  It 
has  been  held  in  WiUesford  v.  Watson  (b)  that  under  an  agree- 
ment for  reference  to  arbitration,  the  arbitrator  must  decide 
whether  the  matters  in  dispute  are  within  the  agreement  to 
refer.  So  here  the  Judge  of  the  Court  below  must  decide 
whether  the  matter  is  within  his  jurisdiction.  The  Judge  must 
decide  whether  a  partnership  exists,  before  he  can  grant  a  decree 
dissolving  it  Begina  v.  Reid  (c)  shows  that  justices  may  go 
into  the  question  of  whether  there  is  a  bond  fide  claim  of  title. 
If  there  is  a  prayer  for  dissolution,  the  Court  has  jurisdiction. 
An  appeal  fi'om  a  County  Court  on  a  question  of  fact  does  not 
lie :  Kavanagh  v.  Haynea  (d)  :  Jansen  v.  Hagan  (e),  [Mr. 
Justice  Holboyd.  I  think  there  is  conflicting  evidence  in  this 
case.] 

Mr.  a'Beckett  in  reply  cited  Colonial  Bank  v.  WiUan  (/)  and 
Begina  V,  Bolton  (g),  [Mil  Justice  Holroyd.  One  question  is — 
whether,  where  there  is  a  preliminary  question  as  to  jurisdiction, 
and  the  Judge  of  the  Court  below  decides  that,  I  can  review  his 
decision  on  that  point.] 

Cur,  adv.  wit 

W  /ii/m,L.2©2.  (e)  3  V.L.R.,  L.  21. 

(6)  L.R.,  8  Ch.  473.  (/)  L.R.,  SP.O.  417. 

(c)  4V.L.R.,L.133.  {g)  1Q.R66. 

W)  4A.J.R.73. 
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Mr.  Justice  Holroyd  :— 

Mr.  S.  B.  Lee  inatituted  a  suit  in  the  County  Court  at  Sand- 
hurst, BJlepjkfi  that  a  partnership  had  been  formed  between  the 
defendant  and  himself,  and  praying  for  a  dissolution  of  the  part- 
nership, and  for  consequential  directions. 

The  case  was  heard  before  the  Judge  of  the  County  Court  at 
Sandhurst,  who  made  a  decree  in  favour  of  the  plaintiff  The 
defendant  has  appealed  against  the  decree.  There  is  no  objection 
to  the  form  of  it.  The  grounds  of  appeal  are  six  in  number,  but 
were  reduced  to  two  on  the  arguments :  (Ist)  That  the  Judge  had 
no  jurisdiction  to  decide  whether  a  partnership  existed,  but  only 
to  dissolve  an  admitted  partnership ;  (2Dd)  that  the  decision  of 
the  Judge  was  against  the  evidence. 

The  first  ground  turns  on  subsec.  viL  of  sec.  100  of  the  "County 
Court  Statute  1869,"  which  says  the  Court  shall  have  jurisdiction 
"  in  all  suits  for  the  dissolution  or  winding  up  of  any  partnership, 
joint  stock,  or  other  company  in  which  the  whole  property, 
stock,  and  credits  of  such  partnership,  or  joint  stock,  or  other 
company,  created  by  or  registered  under  any  Act  of  Parliament, 
shall  not  exceed  in  amount  or  value  the  sum  of  500Z."  In  order  to 
determine  whether  the  Court  has  jurisdiction,  it  must  first  inquire 
whether  a  partnership  existed  or  not;  and  if  the  partnership  is 
challenged,  the  Court  must  decide  that  fact  in  order  to  find  out 
if  it  has  jurisdiction.  It  was  suggested  that  directly  it  appeared 
there  was  a  genuine  dispute  as  to  the  existence  of  the  partner- 
ship, the  jurisdiction  was  ousted.  But,  on  the  contrary,  the  Act 
says  the  Court  shall  have  jurisdiction  in  all  suits  for  the  dis- 
solution of  a  partnership,  the  value  of  the  partnership  assets  not 
exceeding  500i.,  and  there  is  a  jurisdiction  as  soon  as  a  partner- 
ship is  proved  to  exist  and  the  assets  are  proved  not  to  exceed 
the  prescribed  value. 

I  was  referred  to  the  Act  No.  265,  sec.  17,  and  to  the  proviso 
there,  "Provided  that  nothing  hereinbefore  contained  shall  extend 
to  any  case  where  the  person  offending  acted  under  a  fair  and  rea- 
sonable supposition  that  he  had  a  right  to  do  the  act  complained 
of.  .  ."  Under  that  portion  of  the  proviso,  the  Court  may  have  to 
consider  whether  a  person  did  act  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained  of. 
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I  was  also  ref erred  to  sea  43  of  "The  Ji^ioea  of  the  P^ace  laai 
Statute'  (No.  267),  which  is  as  follows  : — "  No  justices  shall  have  ^ 
opgnisance  of  any  complaint  under  this  Act  in  any  case  in  which  .  ^' 
a  County  Court  has  not  cognisance  of  an  action  for  the 
same  cause."  The  County  Courts  in  existence  at  the  time  that 
Act  was  passed  had  been  constituted  under  21  Vic,  No.  29, 
a  statute  repealed  on  the  same  day  on  which  the  "Justices 
StahUe"  came  into  force.  By  sec.  21  of  21  Vic,  No.  29,  as  well  as 
by  sec.  22  of  the  consolidating  Act  No.  201,  it  is  provided  that 
certain  personal  actions  may  be  brought  in  the  County  Court, 
with  a  proviso  that  there  shall  be  no  jurisdiction  where  title  to 
hereditaments  shall  be  in  question.  It  was  contended  that 
because,  under  the  "Justices  Statute,''  if  a  justice  discovered  that  a 
title  was  in  question  he  had  no  jurisdiction,  the  same  rule  must 
prevail  here,  and  that  a  County  Court  Judge  had  no  jurisdiction, 
if  there  was  a  dispute  as  to  the  existence  of  the  partnership.  But 
there  the  Act  says  the  jurisdiction  shall  be  ousted.  Here  juris- 
diction depends  on  the  existence  of  a  fact,  which  must  come  in 
question  in  the  very  matter  the  Judge  has  to  decide.  There  are 
in  the  last  edition  of  the  Statutes  cases  cited  to  sec.  43  of  the 
"Justices  Statute"  which  show  that  the  justice  must  determine 
whether  there  is  a  bond  fide  claim  of  title. 

Mr.  a'Beckett  referred  to  the  judgment  of  the  Privy  Council 

in  the  case  of  the  Colonial  Bank  v.  WiUan  (h),  and  I  confess  that 

case  appears  to  me  an  authority,  so  far  as  it  applies  here,  for  the 

respondent  rather  than  for  the  appellant.  That  was  an  appeal  from 

a  judgment  of  the  Supreme  Court,  making  absolute  a  Rule  nisi 

to  quash  an  order  to  wind  up  the  Golden  Gate  Company,  brought 

up  on  certiorari.     One  of  the  main  grounds  on  which  the  order 

was  quashed  was  that  there  was  no  jurisdiction  to  make  it  as  at 

the  time  of  the  making  and  service  of  the  order  there  was  no 

petitioning  creditors*  debt,  and  their  lordships  say  (p.  442)  as  to 

the  question  of  jurisdiction: — 

"There  must  of  coarse  be  certain  conditions  on  which  the  right  of  every  tribunal 
<rf  fimited  jurisdiction  to  exercisp  that  jurisdiction  depends,  but  those  conditions 
vaj  be  founded  either  on  the  character  and  constitution  qf  the  tribunal|  or  i^pon 
the  nature  of  the  subject  matter  of  the  inquiry,  or  upon  certain  proceedings  which 
have  been  made  essential  preliminaries  to  the  inquiry,  or  upon  facts,  or  a  fact,  to 

(A)  L.R.,  5  B.C.  417. 
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1881  b®  adjudicated  upon  in  the  eonrie  of  the  inqairy.  It  ii  obvious  that  conditions  of 
the  last  differ  materially  from  those  of  the  three  other  classes.  Objections  founded 

Lib  oq  ^iie  personal  incompetency  of  the  judge,  or  on  the  nature  of  the  subject  matter, 

.     ^'  or  on  the  absence  of  some  essential  preliminary,  must  obviously,  in  most  cases, 

depend  upon  matters  which,  whether  apparent  on  the  face  of  the  proceedings  or 
brought  before  the  superior  court  by  affidavit,  are  extrinsic  to  the  adjudication 
impeached.  But  an  objection  that  a  judge  has  erroneously  found  a  fact  which, 
though  essential  to  the  validity  of  his  order,  he  was  competent  to  try,  assumes 
that  having  general  jurisdiction  over  the  subject  matter,  he  properly  entered  upon 
the  inquiry,  but  miscarried  in  the  course  of  it.  The  superior  court  cannot  quash 
an  adjudication  upon  such  an  objection  without  assuming  the  functions  of  a  court  of 
appeal,  and  the  power  to  retry  a  question  which  the  judge  was  competent  to 
decide." 

So  here  the  fact  of  a  partnership  was  essential  to  the  validity 
of  the  decree,  but  it  was  a  fact  which  the  Judge  was  com- 
petent to  try,  it  arose  in  the  suit  itself,  and  was  not  extrinsic 
to  the  adjudication.  Such  a  fact  can  only  be  the  subject 
of  appeal  in  the  same  way  as  any  other  question  of  fact  is  the 
subject  of  appeal,  and  must  be  dealt  with  in  the  same  way.  The 
Court  in  the  case  of  the  Colonial  Bank  v.  WiUan  (j)  referred  to  a 
case  of  the  Queen  v.  Bolton  (k),  which  contains  a  very  admirable 
judgment  on  this  matter.  I  cite  one  passage  from  it  which  is 
itself  a  citation  at  page  74: — 

"  The  second  case  is  a  recent  decision  in  the  Common  Pleas  of  Cave  v.  ifottntoin, 
which  we  cite  only  for  the  rule,  which  seems  to  us  vexy  clearly  and  satisfactorily 
laid  down  by  the  Lord  Chief  Justice: — '  There  can  be  no  doubt  but  that  if  a  magis- 
trate commit  a  party  charged  before  him  in  a  case  where  he  has  no  jurisdiction,  he 
is  liable  to  an  action  of  trespass.  But  if  the  charge  be  of  an  ofifence  over  which,  if 
the  offence  charged  be  true  in  fact,  the  magistrate  has  jurisdiction ;  the  magis- 
trate's jurisdiction  cannot  be  made  to  depend  upon  the  truth  or  falsehood  of  the 
facts,  or  upon  the  evidence  being  sufOicient  or  insufficient  to  establish  the  eorpur 
delicti  brought  under  investigation.'" 

If  there  is  a  partnership  here,  the  jurisdiction  existed,  but  the 
jurisdiction  cannot  be  made  to  depend  on  the  truth  or  falsehood 
of  the  fact. 

As  to  the  general  ground  that  the  decision  is  against  evidence, 
Mr.  a'Beckett  referred  to  Mr.  Justice  Higinbotham's  recent 
decision  in  BUick  v.  Permewan  (I),  It  has,  at  any  rate,  been 
decided  that  where  the  evidence  is  conflictiog,  the  appellate  Coui-t 
will  not  review  the  decision.  In  the  present  case,  the  evidence 
is  conflicting;  and  I  think  decidedly  preponderates  in  favour  of 
the  plaintiff     The  learned  Judge    believed  Qrey's  evidence, 

ij)    L.K,,  5  P.O.  417.  (*)  1  Q.B.  GS.  [t)    Infra,  L.  292. 
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which  settled  the  qaestion  of  partnership.  If  I  had  myself  to  1881 
determine  the  matter  hetween  the  parties,  I  should  decide  as  the  lbe 
learned  Judge  did.    I  dismiss  the  appeal  with  costs.  Andrew. 

Solicitors  for  the  appellant :  Vaughan  Js  Dei*ham. 
Solicitors  for  the  respondent:  Lyons  <k  Turner. 


JOHNSTOK  V.  KELLY,     (a)  Sept.  27,  29. 

CatmdkmJarfehny--For/eUure--Sight  to  bring  wU—^  dE;  34  Fie.,  cap.  23,  ^^^  ^* 

A  bare  right  to  set  aside,  or  avoid,  a  sale,  or  to  recover  property  which  has  been 
conveyed  away,  does  not  pass  to  the  Crown  by  forfeiture  for  felony. 

^eiii52!^— Nothing  passes  to  the  Crown  by  forfeiture  for  felony  except  that  which 
is  tangible,  and  on  which  the  Crown  can  at  the  time  of  conviction,  or  daring  the 
tenn  of  imprisonment  for  the  felony,  lay  its  hands. 

Whether  the  Lnperial  Statute  33  &  34  Vio.  cap.  23  extends  to  Victoria—- 

Flea. 

The  bill  was  by  Charles  Johnston  against  James  John  Kelly, 
Joseph  Henry  Hood,  Abraham  Stratford  Strettle,  and  Benjamin 
Bolls,  to  impeach  a  deed  executed  by  the  plaintiff,  assigning  his 
interest  under  a  settlement  to  the  defendant  James  John  Kelly. 

The  bill  stated  that  on  the  14th  November,  1866,  a  voluntary 
settlement  was  executed  by  Waldron  Johnston,  the  father  of  the 
plaintiff,  by  which  he  conveyed  to  Edward  Davies  and  Thomas 
Bacon  a  piece  of  land  in  the  city  of  Melbourne,  upon  trust  to 
pay  the  settlor  an  annuity  thereout  of  600Z.,  and  subject  to  such 
annuity  to  pay  the  rents  to  the  settlor's  wife  during  their  joint 
lives,  and  in  case  of  the  death  of  the  settlor's  wife  during  the 
settlor's  lifetime,  to  apply  such  rents  for  the  benefit  of  the  plain- 
tiff and  his  sister,  Ann  Eliza  Johnston,  and  after  the  decease  of 
the  settlor,  on  trust  to  sell  the  premises,  and  stand  possessed  of 
the  proceeds,  upon  trust  to  pay  to  the  plaintiff,  on  attaining  21, 
one-third  share,  to  the  daughter  on  attaining  21  or  marriage  one- 
third  share,  and  to  the  wife  one-third  share,  but  in  case  any  of 
ihem  should  die  during  the  settlor's  lifetime,  then  his  or  her 

(a)    Coram  WnjJAMS,  J. 
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share  should  go  to  the  survivors  equally.  The  settlor's  wife  died 
'  during  his  lifetime.  Ann  Eliza  Johnston  married  the  defendant 
Strettle.  No  marriage  settlement  of  her  share  was  ever  executed, 
and  on  her  death,  intestate,  in  April,  1868,  the  defendant  Strettle 
took  out  administration  to  her  estate.  The  plaintiff  came  of  age 
on  the  18th  of  March,  1869. 

The  bill  then  alleged  divers  mortgages  to  the  defendant 
Kelly;  and  that  on  the  22nd  March,  1870,  an  agreement  was 
entered  into  between  the  plaintiff  and  Kelly,  whereby  the  plain- 
tiff agreed  to  sell  to  Kelly,  for  the  sum  of  1600i.,  all  the  plaintiff  s 
interest  under  the  settlement;  and  on  the  11th  April,  1870,  a  con- 
veyance of  the  plaintiff's  interest  in  the  settled  property  for 
1600Z.  was  executed  by  him  to  Kelly.  The  bill  alleged  that  such 
sale  was  made  by  the  plaintiff  at  a  gross  undervalue,  and  relying 
on  representations  of  the  d^fendiuit  Kelly  and  his  solicitor, 
which  were  untrue,  and  at  a  time  when  the  plaintiff's  mind  was 
weakened  by  habits  of  inebriety.  On  the  Ist  of  December,  1870, 
the  plaintiff  voluntarily  sequestrated  his  estate.  On  the  10th  of 
February,  1876,  the  settlor  died.  On  the  5th  June,  1879,  Edward 
Davies  retired  from  the  trust  of  the  settlement,  and  appointed 
the  defendant  Kelly  as  trustee  in  his  place.  The  other  trustee, 
Thomas  Bacon,  died  on  the  2nd  October,  1879;  and  on  the  11th 
May,  1880,  the  defendant  Kelly  applied  to  have  the  land  brought 
under  the  "  Transfer  of  Land  Statute:'  On  the  7th  October,  1880, 
the  defendant  J.  H.  Hood  was  appointed  by  the  defendant  Kelly, 
a  trustee  of  the  settlement,  in  place  of  the  deceased  Bacon; 
and  on  the  7th  May,  1881,  a  certificate  of  title  to  the  settled  pro- 
perty was  issued  to  Kelly  and  Hood.  On  the  11th  of  August, 
1881,  the  plaintiffs  estate  was  released  from  sequestration  under 
the  42nd  section  of  the  "  Insolvency  Statute  1865,"  the  creditors 
of  the  plaintiff  having  agreed  to  accept  a  composition.  On  the 
27th  July,  1881,  the  trustees  sold  the  property  for  42,000i.  The 
defendant  Rolls,  who  held  a  mortgage  over  the  settled  pro- 
perty for  S30{.,  did  not  prove  in  the  insolveney,  and  was  not  a 
party  to  the  composition.  The  bill  prayed  that  the  sale  of  the 
plaintiff*s  interest  to  the  defendant  Kelly  should  be  set  aside,  and 
that  the  conveyance  should  be  treated  as  a  security  only  for  the 
purchase  money. 
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To  ihis  bill  the  defendant  Kelly  put  in  a  plea,  alleging  that  on        1881 
tiie  17th  June,  1872,  the  plaintiff  was  tried  and  convicted  on  two    Johnston 
charges  of  forgery  and  uttering,  and  was  sentenced  on  the  two      k^lly. 
oonviclions  to  imprisonment  for  six  years,  and  that  he  was  impri- 
soned as  a  felon,  serving  such  sentences  until  the  25th  July, 
1877. 

This  plea  now  came  on  for  argument. 

Mr,  Webb,  Q.C.,  Mr.  Lawea,  and  Mr.  a'Beckett  in  support  of  the 
plea:— 

The  plea  is  in  effect  that  when  the  plaintiff's  interest  under 
the  settlement  became  vested  in  possession,  he  was  a  felon  under- 
going punishment,  and  therefore  his  property  became  forfeited  to 
the  Crown.  If  this  view  be  correct,  the  plaintiff  has  no  interest 
m  the  property,  and  cannot  maintain  this  suit. 

Treating  the  case  first  apart  from  the  plaintiff's  insolvency, 
what  was  his  position?  Under  the  Statute  of  17  Ed.  II.,  cap.  16, 
all  the  chattels  of  a  felon  pass  to  the  Crown.  This  word, "chattels,'' 
has  received  judicial  interpretation.  In  Staunforde  on  Preroga- 
tive, 44,  cited  in  1  Keen  148,  it  is  said  to  include  rights  of  action. 
In  Hawkins*  Pleas  of  the  Crown,  Book  II.,  ch.  49,  sec.  9,  it  is 
stated — "All  things  in  action  or  possession  of  a  personal  nature 
are  liable  to  forfeiture;"  and  the  same  is  laid  down  in  Bvllock  v. 
I  Dodcfe  (a).  This  principle  has  been  extended  so  as  to  include 
property  vested  in  third  persons  in  trust  for  the  felon:  Bac.  Abr. 
tit  "Forfeiture"  B.  (vol.  3,  p.  731).  This  property  was  per- 
sonalty. There  was  a  trust  for  conversion,  and  though  the  actual 
conversion  did  not  take  place  till  after  the  expiration  of  the 
sentence,  in  Equity  it  would  be  regarded  as  converted:  Re 
Harrop's  Eatate  (6).  Whether  property  is  to  be  regarded  as  realty 
or  personalty  does  not  depend  on  the  source  from  which  it  arises : 
Lmin  on  Trusts  (7th  ed.)  811. 
!  Where  there  is  merely  a  contingent  interest,  if  the  reversion 
I  &Us  in,  or  the  contingency  happens,  whilst  the  person  entitled  is 
a  felon,  the  forfeiture  takes  place  when  the  reversion  falls  in,  or 
the  contingency  happens.  It  would  be  otherwise  where  the  con- 
tingency happens  after  the  sentence  is  completed.    Where  the 

(a)  2  B.  &  Aid.  275.  (&)  3  Drew  720. 
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contingency  has  taken  place  before  conviction,  the  forfeiture 
accrues  eo  instanti  of  the  conviction.  Here  the  contingency 
occurred  while  the  plaintiff  was  a  felon,  and  therefore  the  pro- 
perty passed  to  the  Crown:  Stokes  v.  Holden  (c);  RoberU  v. 
Walker  (d);  Foxletje  Case  {e).  [Williams,  J.  Is  there  not  an  Act 
abolishing  forfeiture  ?]  Yes,  No.  627;  but  that  Act  is  not  retro- 
spective. There  was  a  prior  Imperial  Act,  33  &  34  Vic,  cap,  23, 
which  abolished  forfeiture;  but  that  does  not  extend  to  this 
colony :  Re  Thompson's  Trusts  (/) ;  Re  BatemarCs  Trusts  (g); 
Bishop  V.  CuHis  (A). 

Secondly,  how  is  the  matter  affected  by  the  insolvency  before 
the  felony  ?  This  interest  was  only  contingent  at  the  time  of 
the  insolvency.  Under  the  "  Insolvency  Statute  1865"  (No.  273), 
sec.  25,  the  Act  then  in  force,  it  is  very  doubtful  whether  this 
would  pass  to  the  official  assignee,  until  the  contingency  happened. 
The  insolvent  had  no  legal  interest  at  the  time  of  the  insolvency. 
The  word  "  revert"  used  in  the  latter  part  of  the  section  shows 
that  a  reversion  would  not  pass  under  the  earlier  portion  of  the 
clause.  But  here,  before  the  time  at  which  the  property  would 
have  vested  in  the  plaintiff,  it  passed  to  the  Crown,  and,  there- 
fore, never  reached  the  assignee.  But  suppose  it  did  pass  to  the 
assignee  under  the  words  "  to  which  he  was  entitled,"  then  it 
passed  to  the  assignee  upon  the  trust  created  by  the  Act,  i.e.,  to 
pay  the  creditors  In  the  first  instance,  and  hold  the  surplus  for  the 
insolvent,  i.e.,  in  this  case,  for  the  Crown.  The  Crown  might 
then  have  recovered  the  property.  The  felon's  subsequently 
working  out  his  sentence  would  not  alter  the  matter. 

Then,  the  plaintiff  alleges  in  his  bill  that  on  the  11th  August, 
1 881, his  estate  was  released  from  sequestration,  under  sec.  42  of  the 
Act.  But  that  release  could  not  pass  more  than  the  official  assignee 
l)ossessed,  and  the  release  could  not  divest  the  Crown's  interest 
which  had  already  accrued.  No  arrangement  between  the 
plaintiff  and  his  creditors  for  a  composition,  could  affect  the 
rights  of  the  Crown,  and  the  release  could  not  affect  property  not 
vested  in  the  assignee  as  trustee  for  the  insolvent.    Under  sea  42 

(c)  1  Keen  145,  and  at  p.  153.  (/)  22  Bear.  506. 

id)  1  Ru88.  &  My.  752.  {g)  L.R.,  15  Eq.  355. 

(€)  5  Repa.  llOa.  {h)  IS  Q.B.  87a 
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the  property  is  to  revest  in  the  insolvent,  in  the  same  manner 
as  if  the  estate  had  never  been  sequestrated.  There  was  an  old 
English  practice  of  annulling  the  adjudication  of  baukruptcy, 
and  sees.  42  and  43  are  simply  the  colonial  method  of  "  aunulling," 
and  the  estate  revests  precisely  as  if  nothing  had  intervened. 
If  there  had  been  no  sequestration,  this  property  would  have 
passed  directly  to  the  Crown.  Under  the  corresponding  sections 
of  the  English  Bankruptcy  Act  this  seems  to  have  been  so  con- 
sidered: Bcbaon's  Bankruptcy  (3rd  ed.),  609  and  614;  Bailey  v. 
/oitwow  {j);  Eosparte  Morier  (k). 

Mr.  Purvea,  Mr.  Taylor,  and  Mr.  Higgina  for  the  plaintiff: — 
The  first  question  is  whether  on  the  10th  February,  1876,  (the 
date  of  the  settlor's  death)  there  was  a  right  of  forfeiture  existing 
in  this  colony,  and  we  contend  there  was  not.  The  prerogative 
of  forfeiture  arose  under  statute,  and  could  therefore  be  abolished 
in  a  similar  manner.  The  statute  of  Ed.  II.  creating  it,  applied  to 
all  parts  of  the  British  dominions,  and  forfeiture  existed  in  this 
colony  merely  by  virtue  of  that  statute:  Re  Baternan's  Trusts, 
and  we  submit  that  the  Imperial  Act  33  &;  34  Vic,  cap.  23, 
applies  to  the  whole  British  Dominions,  except  to  Scotland, 
which  is  expressly  excepted  by  sec.  33.  The  maxim  Expreasio 
unius  eosduaio  est  alterius  applies,  the  exclusion  of  Scotland 
showing  that  the  Act  applies  to  all  other  parts  of  the  Empire. 
At  the  time  the  Act  of  Ed.  II.  was  passed,  Scotland  was  a  separate 
kingdom,  and  there  never  was  a  law  of  forfeiture  there;  and  this 
is  the  reason  for  excepting  Scotland  from  the  operation  of  the 
Act.  Sec.  1  is  general  in  its  terms.  The  fact  that  our  Legislature 
passed  the  Act  No.  647  does  not  affect  the  matter.  It  may  have 
been  passed  ex  abundanti  cauteld,  and  there  are  other  important 
danses  in  it  enabling  the  Governor  to  appoint  a  curator  to  receive 
a  convict's  property.  The  "Constitution  Act,'*  19  Vic,  sec.  44, 
provides  what  shall  be  revenue.  Escheats  and  forfeitures  are  not 
included.    Forfeits  are  neither  casual  nor  territorial  revenue. 

Bat  if  the  right  of  forfeiture  did  exist  here  prior  to  the  passing 
of  our  Act  (No.  647),  the  felon  possessed  no  property  on  the  10th 
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U)  L.R.,  6  Bz.  279  &  283,  and  on  ap- 
M  L.R,  7  Ex.  263. 


[k)  12  Ch.  Div.  491. 
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February,  1876,  that  could  be  f<Hfeited.  It  is  said  tiie  offieial 
^  assignee  was  a  trustee  first  for  the  creditors  and  then  of  the 
surplus  for  the  insolvent.  But  the  assignee  is  not  in  any  case  a 
trustee  for  the  insolvent,  but  only  for  the  ^creditors:  Robsonon 
Bankruptcy  664,  Ex  parte  Sheffield  (I),  But  if  he  were  a  trustee 
for  the  insolvent  of  the  surplus  (if  any),  the  plea  is  still  bad, 
because  it  does  not  allege  there  was  any  surplus:  Re  Lead- 
hitter  (m);  Bochfort  v.  Battereby  (n). 

Again,  a  mere  right  in  the  plaintiff  to  bring  an  acticm  could  not 
pass  to  the  Crown.  At  the  time  of  the  conviction  the  property  was 
not  vested  in  the  plaintiff,  but  in  the  defendant  Kelly,  the  sale 
being  a  valid  one  until  upset.  The  mere  right  of  bringing  a  suit  to 
upset  the  sale  remained  in  the  plaintiff,  and  this  would  not  pass 
to  the  Crown:  Bullock  v.  Dodda  (o);  Siokea  v.  Holden  (p);  Be 
Davis'  Trysts  (g);  4  Com.  Dig.  397,  "Forfeiture";  Winchester's 
Case  (r);  She  field  v.  Badcliff  («);  Clerke  v.  Scroggs  (t),  A 
contingent  interest  does  not  pass  to  the  Crown,  because  the 
Crown  cannot  lay  its  hands  on  it  during  the  felony,  and  nothing 
passes  to  the  Crown  which  it  does  not  actually  seize  during 
the  felony.  A  contingent  interest  is  assignable  in  Equity,  but  a 
right  to  bring  an  action  is  not:  2  Spence*s  Equitable  Jurisdiction^ 
852  &  868.  Prosser  v.  Edmonds  (v);  Fleming  v.  Smith  (w).  Sec.  25 
of  the  *' Insolvency  Statute  1865"  covers  this  interest.  It  passes 
contingent  interests  to  the  official  assignee,  who  would  also,  at 
the  time  of  the  settlor's  death,  possess  the  right  to  sue  to  upset  the 
sale.  The  creditors  then  direct  the  assignee  to  give  the  property 
back  to  the  insolvent.  This  was  not  a  surplus,  but  the  creditors' 
property  which  they  chose  to  present  to  the  insolvent.  The 
release,  in  effect,  amounts  to  a  re-purchase  by  the  insolvent.  Sec 
42  is  not  taken  from  sec.  81  of  the  English  Banh*uptcy  Act, 

It  is  then  contended  that  this  property  is  to  be  regarded  as 
converted  into  personalty,  but  the  doctrine  of  constructive 
personalty  does  not  apply  in  such  a  case  as  this,  but  only  for 


(0    10  Chy.  Div.  434. 

(r)   3  Rep.  1. 

(m)  10  Chy.  Div.  391. 

{$)   Sir  W.  Jo.  71. 

(n)   2  H.L.  Cas.  388. 

(0    2  Lutwytche  1510. 

(o)    2  K  &  Aid.  258. 

(r)   1  Y.  k  C,  Ex.  481,  491 

(/))   1  Keen  145. 

(tr)  12  It.  Com.  Law,  404. 

(g)   27  L.T.,  N.S.,  477. 
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purposes  of  devolution.    To  let  in  the  Crown's  rights  there  must        issi 

be  a  de  facto  conversion  which  did  not  occur  till  long  after  the    johnstok 

expiry  of  the  sentence:   Walker  v.  Deune  {x)\  and  the  Crown 

could  not  compel  a  conversion:  Tayhr  v.  Hay  garth  (y);  Cradock  v. 

Otoen  {z);  JUataan  v.  Swift  (a);  In  re  De  Lancy  (6).    Sec.  44 

of  the  "  Insolvency  Statute  1865"  does  not  amount  to  a  blotting 

out  of  the  insolvency,  but  merely  means  that  the  property  is  to 

revest  with  all  the  incidents  and  qualities  it  possessed  before. 

The  plea  should,  therefore,  be  overruled,  with  costs:  Dan.  Ch, 

Prac.  (2nd  ed.),  661. 

Mr.  Webb,  Q.C.,  in  reply  :— 

As  to  the  Imperial  Statute  being  in  force  here,  the  principle  is 
that  an  Imperial  Act  applies  only  to  Great  Britain  and  Ireland, 
unless  expressed  to  extend  to  the  colonies,  which  this  Act  is 
not  The  machinery  of  the  Statute  applies  only  to  England 
and  Ireland.  Moreover,  by  section  6  ''convict"  is  defined  to 
mean  any  person  who  shall  have  been  found  guilty  of  felony  in 
England,  Wales,  or  Ireland,  thus  clearly  excluding  the  colonies. 
There  was  a  law  of  forfeiture  in  Scotland.  See  2  Ma^idoudlVa 
Inditutea,  248,  Title  ''Forfeiture." 

It  is  said  that  the  official  assignee  is  not  a  trustee  for  the 
insolvent;  but  if  there  is  a  surplus,  for  whom  is  he  trustee  ? 
Clearly  for  the  insolvent.  The  latter  can  oppose  a  propf  of  debt. 
That  right  can  only  depend  on  the  supposition  that  he  is 
interested  in  the  balance.  There  may  be  a  trustee  of  a  contingent 
bterest  which  may  never  become  vested;  and  such  trustee  can 
he  restnUned  from  committing  waste.  The  true  position  of  the 
assignee  is,  that  he  is  a  trustee  of  the  whole  estate  for  the 
creditors  and  the  insolvent  conjointly. 

The  biU,  in  this  case,  is  founded  on  the  supposition  that  the 
sale  to  Kelly  is  to  be  treated  as  a  mortgage.  There  may  be  an 
assignment  of  an  equity  of  redemption:  Dickenson  v.  Burrdl  (c), 
followed  here  in  Broughma  v.  Melbourne  Bankmg  Corpora- 
tion (d).   The  trusts  of  the  deed  here  are,  after  the  decease  of  the 

{x)  2  Ves.  Jr.  170,  1S5.  (6)  L.R.,  5  Ex.  102. 

(y)   Uakn.  8.  (e)  L.R.,  1  £q.  337. 

^)  2  Sm.  ac  Oi£  241.  {d)  6  V»L.R.,  £q.  214. 
(a)  SBeav.  36S. 
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settlor  on  trust  to  sell,  i.e.,  an  immediate  trust  to  sell,  and  that 
'  trust  arose  during  the  service  of  the  sentence  by  the  plaintiff, 
which  distinguishes  this  case  from  those  cited  on  the  other  side, 
where  the  ^trust  for  conversion  arose  after  the  completion  of  the 
sentence. 

Cur.  adv.  vuU. 

Mr.  Justice  Williams: — 

This  suit  has  been  instituted  by  the  plaintiff  substantially  to 
set  aside  a  sale  of  the  plaintiff's  interest  under  a  settlement  in 
certain  property  of  considerable  value,  to  the  defendant  Kelly.  To 
this  suit  the  defendant  Kelly  .has  pleaded  by  way  of  plea  in  bar, 
that  all  the  plaintiffs  interest  in  the  said  property  and  right  to 
maintain  this  suit  has  passed  to  the  Crown  by  way  of  forfeiture 
for  felony. 

The  facts  and  dates  so  far  as  they  are  material  are  as  follow: — 
The  plaintiff  had  only  a  contingent  interest  in  the  property  up  to 
the  10th  of  February,  1876,  when  the  settlor  died.  On  that  event 
happening  the  interest  hitherto  contingent  would,  apart  from  the 
sale  to  Kelly  and  the  other  facts  to  which  I  shall  presently  refer, 
have  become  vested  absolutely  in  the  plaintiff.  On  the  11th  April, 
1870,  the  plaintiff  for  certain  considerations  therein  expressed,  by 
indenture  assigned  all  his  interest  in  the  said  property  under  the 
settlement  to  Kelly;  on  the  first  December  of  the  same  year  his 
estate  was  placed  under  sequestration,  and  assignee  appointed. 
On  the  17th  June,  1872,  plaintiff  was  convicted  of  a  felony, 
sentenced,  and  his  sentence  did  not  expire  till  25th  February, 
1877.  On  the  10th  February,  1876,  the  settlor  died,  and  on  the 
11th  August,  1881,  the  estate  of  the  plaintiff  was  released  from 
sequestration  under  the  42nd  sec.  of  the  "Insolvency  Statute 
1865,"  the  plaintiff's  creditors  having  agreed  to  accept  a 
composition  from  him;  and  on  the  27th  July,  1881,  the  trustees 
of  the  settlement,  under  a  power  of  sale  contained  therein,  sold 
the  property  mentioned  for  the  sum  of  42,4007. 

On  these  facts,  and  on  these  pleadings,  it  was  contended  by 
counsel  in  support  of  the  plea  that  plaintiff  on  the  10th  February, 
1876,  when  the  settlor  died,  became  absolutely  entitled  to  have 
the  proceeds  of  the  property  included  in  the  settlement  when  sold, 
and  that  as  he  was  undergoing  his  term  of  imprisonment  at  that 
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date,  his  interest,  and  consequently  his  right  to  maintain  this        1881 
smt,  passed  to  the  Crown.  Johnston 

On  the  other  hand,  it  was  contended  by  counsel  for  the  plaintiff  kblly 
(1.)  That  on  the  10th  February,  1876,  and  subsequently,  there 
was  no  law  of  forfeiture  in  existence  in  this  colony — in  other 
words,  that  when  the  law  of  forfeiture  for  felony  was  abolished 
in  England  by  the  Act  of  the  Imperial  Parliament  33  &  34  Vic, 
cap.  23,  it  was  abolished  here,  and  that  the  Act  of  Parliament  of 
this  colony.  No.  627,  purporting  to  abolish  the  law  of  forfeiture 
for  felony  here,  was  a  work  of  supererogation.  (2.)  That  assuming 
the  law  of  forfeiture  did  exist  in  this  colony,  it  could  not  operate 
on  the  plaintiflTs  interest  as  insisted,  because  by  the  insolvency  of 
the  1st  December,  1870,  such  interest  had  passed  to  and  become 
vested  in  the  official  assignee  of  his  estate,  and  that  even  admit- 
ting the  assignee  to  be  a  trustee  for  the  insolvent  for  the  surplus, 
neither  the  bill  nor  the  plea  showed  that  there  was  any  surplus. 
(3.)  That  by  the  indenture  of  the  11th  April,  1870,  the  plaintiff^s 
interest  had  become  absolutely  assigned  to  and  vested  in  the 
defendant  Kelly,  and  that  therefore  it  could  not  pass  either  by 
the  insolvency  to  the  plaintiflTs  assignee,  or  by  the  forfeiture, 
aasnming  there  to  have  been  no  insolvency,  to  the  Crown. 
(4.)  That  all  that  subsisted  in  the  plaintiflf  after  the  execution  of 
the  indenture  of  11th  April,  1870,  was  a  mere  right,  or  bare  right, 
to  set  aside,  or  to  endeavour  to  set  aside  or  avoid,  the  sale  to 
Kelly.  (5.)  That  on  the  insolvency  in  December,  1870,  that  right  to 
set  aside  the  sale  became  vested  in  the  assignee.  (6.)  That  a  mere, 
or  bare,  right  to  set  aside  or  avoid  the  sale — or,  in  other  words,  an 
endeavour  to  recover  property  which  had  been  conveyed  away — 
would  not  pass  to  the  Crown  by  forfeiture  for  felony.  And 
(7.)  That,  as  the  property  the  subject  of  the  settlement  was 
redty,  and  was  not  sold  until  after  the  plaintiflTs  term  of 
imprisonment  had  expired,  it  was  not  property  that  would  pass 
to  the  Crown  by  forfeiture;  that  the  doctrine  of  constructive 
personalty  was  not  applicable  to  the  law  of  forfeiture,  and  that 
the  Crown  could  not  compel  a  conversion. 

The  above  were  the  principal  grounds  on  which  it  was  con- 
tended that  the  plea  was  bad.  They  were  all  urged  with  very 
S^at  ability,  and  remarkable  clearness^  by  Mr.  Higgins  in  his 
V.Ii.K.,VoL.Vn.,Eq.  H 
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argument  against  the  plea;  and  I  must  confess  myself  very  much 
"  indebted  to  him  for  the  facilities  which  he,  by  his  argument,  has 
afforded  me  in  arriving  at  a  conclusion  on  this  matter.  As,  how- 
ever, I  have  arrived  at  a  conclusion  against  the  plea  upon  the 
sixth  ground,  it  is  unnecessary  for  me  to  give  any  judgment  upon 
the  other  grounds.  I  therefore  abstain  from  doing  so,  though  I 
may,  at  the  same  time,  remark  that  I  consider  each  of  them  to  be 
of  considerable  weight,  and  most  of  them  presenting  objections 
against  the  validity  of  the  plea,  difficult,  if  not  incapable,  of 
removal. 

This  suit  is,  as  I  have  stated,  substantially  a  suit  to  set  aside 
or  avoid  the  sale  of  the  plaintiff's  interest  to  Kelly  by  the  inden- 
ture of  11th  April,  1870,  and  in  my  opinion  a  mere  right  or  bare 
right  to  set  aside  or  avoid  a  sale,  or,  in  other  words,  to  recover 
property  which  has  been  conveyed  away,  does  not  pass  to  the 
Crown  by  forfeiture  for  felony.  I  am  happy  to  be  able  to  state 
that  the  authorities,  as  I  view  them,  abundantly  support  me  in  the 
result  at  which  I  have  arrived;  particularly  as,  independently  of 
authority,  I  should  be  disposed  to  take  the  broad  view  that 
nothing  passes  to  the  Crown  by  forfeiture  for  a  felony  except  that 
which  is  certain,  ascertained,  immediately  ascertainable,  tangible 
— something  which  the  Crown  can  at  the  time  of  conviction,  or 
during  the  term  of  imprisonment  for  the  felony,  lay  their  hands 
on.  But  I  think  the  authorities  are  clear  upon  the  point.  In 
Corny v! 8  Digest,  vol.  4,  Title  "Forfeiture,"  I  find  :— 

"So  he  does  not  forfeit  rights  of  action  for  the  recovery  of  an  estate  in  a 
stranger." 

In  Coke'8  Reports,  part  3,  p.  5,  Winchester's  Case : — 

"  For  the  justices  said  that  such  right,  for  which  the  party  had  no  remedy  but 
by  action,  only  to  recover  the  land,  is  a  thing  which  consists  only  in  privity,  and 
which  cannot  escheat  nor  be  forfeited  by  common  law." 

So  in  Clerlce  v.  Scroggs  (e),  a  plea  of  felony  pleaded  to  a  breach 
of  covenant  for  not  repairing  was  held  bad;  and  in  Fleming 
V.  Smith  (/)  the  same  plea  was  held  bad  when  pleaded  to  au 
action  of  trespass  to  land  q.  c.  f.  Again,  Stokes  v.  Holden  (g) 
is  a  clear  authority  that    that  which    cannot   be    granted   or 

((f)    2  Lutwyche,  pp.  1510,  1613.  (/)    12  Irish  C.  L.  Rep.  404. 

ig)    1  Keen  152. 
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assigned  is  not  forfeitable;  and  the  Master  of  the  Bolls  in  that 
case  goes  on  to  say: — 

"I  apprehend  no  caw  can  be  found  in  which  it  has  been  held  that  any  other 
tbaa  immwliate  rights,  grantable  or  assignable,  are  snbjeot  to  forfeiture." 

And  MaliTia,  Y.C,  in  the  case  of  Me  Davia's  Trusts  (h),  after 

referring  with  approval  to  Stokes  v.  Holden,  says: — 

"According  to  the  principles  stated  in  that  case,  the  felon's  property  to  be  for- 
feited to  the  Crown  must  be  immediately  recoverable." 

Then  could  this  right  to  endeavour  to  set  aside  this  sale  (which 
it  seems  to  me  the  present  suit  is)  be  granted  or  assigned  within 
the  meaning  of  Stokes  v.  Holden?  I  think  that  case  and  Re 
Dam's  Trusts  show  that  it  could  not. 

But  there  are  further  authorities.  In  2  Spencers  Equitdble 
Jurisdiction,  pp.  868  &  869, 1  find  this  passage: — 

"The  kind  of  possibilities  which  have  been  referred  to  as  capable  of  assignment 
in  equity  have  reference  to  certain  property  which,  in  the  existing  state  of  things, 
or  s  pottible  natural  contingency,  will  come  into  possession;  or  which,  as  in  the 
ease  of  a  mere  expectancy — for  instance,  what  may  be  obtained  under  a  will — 
may  possibly  come  into  possession  by  an  undisputed  title;  but  a  right  to  avoid 
the  effect  of  a  legal  instrument  on  equitable  grounds — for  instance,  to  set  aside  a 
reletse  obtained  by  fraud—though  there  may  be  the  strongest  grounds  for  pre- 
luming  that  the  litigation  wiU  be  successful,  is  not  such  a  possibility  or  such  a 
choie  in  action  as  can  be  assigned  even  in  the  view  of  the  Court  of  Chancery.  It 
ii  only  by  litigation  that  the  right  can  be  constituted  and  the  property  acquired." 

And  tins  passage  is  fully  borne  out  by  the  judgment  of  the  Lord 
Chief  Baron  Abinger,  in  the  case  of  Prosser  v.  Edmonds  {j).  I 
do  not  think  the  present  case  falls  within  the  exception  men- 
tioned by  the  Lord  Chief  Baron  in  Prosser  v.  Edmonds,  nor  do  I 
think  that  the  case  of  Dickinson  v.  Burrdl  (/c),  which  was  much 
pressed  upon  me  in  argument  by  counsel  in  support  of  the  plea, 
at  all  conflicts  with  the  principles  I  have  adverted  to.  In  that 
case,  the  Master  of  the  Rolls,  Lord  RomiZly,  draws  the  distinction 
between  the  conveyance  of  a  property,  to  which  conveyance  the 
right  to  sue  being  incidental,  passes  with  it,  and  the  conveyance 
of  a  mere  right  to  sue,  or  what  is  tantamount  to,  or  what  is  in 
substance  a  right  to  sue,  and  evidently  approves  of  Lord  Abinger' s 
judgment  in  Prosser  v.  Edmonds, 

I  have  therefore  come  to  the  conclusion  that  the  plaintiff's 
interest  in  the  property  referred  to  did  not  and  could  not  pass  to 

(A)  27  L.T.,  N.S.  477.  0)  1  Y.  &  C.  481.  (*)  L.E.,  1  Eq.  337. 
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the  Crown  by  reason  of  the  felony  pleaded;  that  the  right  to 
'  briop^  this  suit,  or  the  right  to  set  aside  or  avoid  the  sale  to  Kelly, 
did  not  pass  to  the  Crown  by  reason  of  the  felony  pleaded;  that 
the  plea  is  bad;  and  that  it  should  be  overruled.  I  therefore 
overrule  the  plea,  with  costs,  and  allow  the  defendant  Kelly  three 
weeks  within  which  to  answer. 

Solicitors  for  plaintiff:  Taylor  <t  Manton. 
Solicitor  for  defendants:  Abbott. 


Oct.  12.  BARRY  r.  KENNEDY,    (a) 

Practice  in  Equity — Compromise — Written  consent  to  dismiss  bill— Appearance  by 

counsel. 

The  Court  wiU  not,  on  a  written  consent  signed  by  the  solicitors,  dismiss  a  bilL 
Such  consent  must  be  given  by  counsel  in  open  Court 

This  suit  was  set  down  this  day  for  taking  evidence. 

Mr.  Divyer  appeared  for  the  plaintiff,  and  stated  that  the 
parties  had  settled  the  suit,  and  that  the  Melbourne  agent  of  the 
defendant's  solicitor  was  prepared  to  sign  a  consent  to  the 
bill  being  dismissed,  each  party  paying  his  own  costs.  [Mr. 
Justice  Holroyd.  The  consent  must  be  that  of  counsel  given 
in  open  Court.  I  shall  not  recognise  any  other  consent  as 
proper.  You  can  apply,  if  you  wish,  to  have  the  case  struck  oui] 
Will  your  Honour  deal  with  the  case  as  if  there  had  been  no 
appearance  for  the  plaintiff. 

Mr.  Justice  Holroyd: — 

No.  As  you  have  appeared  for  the  plaintiff  I  must  recognise 
your  appearance. 

Mr.  Dwyer  then  applied  to  have  the  case  struck  out,  which 
was  done. 

Solicitor  for  plaintiff:  Stuart. 

(a)  Coram  Holroyd,  J. 
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O'SULLIVAN  V.  HUON.    (a)  1881 

PrcLdict  in  Eqmty—'SvbfitUuted  service.  Oct.  13. 

Order  made  for  rabttitoted  aenrioe  of  the  bill  in  an  administration  snit,  on  a  firm 
of  sdicitoTS  who  had  acted  for  the  defendants  in  a  prior  suit,  with  reference  to 
the  same  estate,  and  who  were  in  communication  with  the  defendants  with 
leference  to  the  present  sait. 


Motion  for  substituted  servico  of  the  bill  in  this  cause  upon 
Messrs.  Bennett,  Attenborough,  Wilks,  and  Nunn,  solicitors. 
The  suit  was  an  administration  suit  brought  by  Eugene 
Humphrey  O'Sullivan  (administrator  of  James  Coady,  deceased)^ 
on  behalf  of  himself  and  the  other  next-of-kin  of  Patrick  Coady, 
otherwise  Patrick  Coady  Buckley,  deceased,  intestate,  against 
William  Huon  and  Thomas  Mitchell  (the  administrators  of 
Buckley's  estate)  and  Mary  Coady,  James  Maher,  Thomas 
Maher,  Ellen  Tobin,  Mary  Qrace,  Edward  Qrace,  Patrick  Coady, 
Catherine  Brown,  and  Bridget  Murphy,  persons  who  had 
established  their  claims  as  next-of-kin  in  the  suit  of  Attomey- 
General  v.  Huon  (b).  All  these  last-named  defendants,  except 
Bridget  Murphy,  were  resident  out  of  the  jurisdiction,  and  had 
not  been  served  with  the  bill  Messrs.  Bennett  &  Co.  were  the 
firm  of  solicitors  who  had  acted  for  them  in  the  suit  of  the 
Attomey-OeneraZ  v.  Hium.  The  plaintiff  made  a  proposal  with 
reference  to  this  suit  to  Messrs.  Bennett  &  Co.,  who 
declined  to  entertain  it  without  the  express  authority  of 
these  eight  defendants,  or  of  Mr.  O'Brien,  their  solicitor  in  Dub- 
lin. Messrs.  Bennett  &  Co.  had  since  written  to  the  plaintiffs' 
solicitor,  stating  they  had  receivecl  a  letter  from  Mr.  O'Brien, 
instmcting  them  to  consent  to  an  order  on  certain  terms  with 
reference  to  the  plaintiff's  claim  in  this  suit.  On  the  3Qth 
September,  1881,  the  plaintiff's  solicitor  wrote  to  Messrs.  Bennett 
b  Co.,  asking  them  to  accept  service  of  the  amended  bill 
in  this  case  on  behalf  of  the  eight  defendants,  for  whom  they  had 
acted  in  the  prior  suit  of  AUomey-Oeneral  v.  Huon,  and  on  the 
3rd  of  October  received  a  reply  from  them,  declining  to  accept 

(a)    Coram  Houiotd,  J.  (b)  6  V.L.E.,  E.  184. 
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O'SuLLivAK  The  affidavit  of  the  plaintiff  also  stated  that  Mr.  O'Brien,  of 
Dublin,  held  a  full  power  of  attorney  for  these  eight  defendants, 
with  reference  to  the  estate  of  the  deceased,  and  that  Messrs. 
Bennett  &  Co.  had  been  in  communication  with  O'Brien,  and 
had  been  appointed  his  agents  here  to  protect  the  interests 
of  such  defendants.  The  affidavit  of  the  plaintiff's  solicitor 
stated  that  he  believed  that  if  service  of  the  bill  was  substituted 
on  Messrs.  Bennett  &  Co.,  it  would  come  to  the  knowledge  of 
the  eight  defendants,  and  of  Mr.  O'Brien,  their  solicitor,  in 
Dublin. 


Mr.  Higgina  in  support  of  the  motion : — 

The  persons  on  whom  substituted  service  is  sought  to  be 
effected,  acted  as  solicitors  for  these  defendants  in  the  prior  suit, 
with  reference  to  the  same  estate,  and  are  now  in  communication 
with  them  with  reference  to  the  matter.  This  is  a  sufficient 
ground  to  substitute  service  of  the  bill  in  the  present  suit  on 
them :  Hope  v.  Hope  (c).  Moreover,  they  are  in  communication 
with  these  defendants  as  to  the  present  suit. 

Mb.  Justice  Holroyd  : — 

I  will  make  an  Order  that  service  on  any  one  of  the  partners 
of  the  firm  of  Bennett,  Attenborough,  Wilks,  and  Nunn  be 
deemed  good  service  on  each  of  the  eight  defendants  named,  and 
that  each  of  those  defendants  have  six  months'  time  to  answer 
from  the  date  of  such  substituted  service. 


Order  accordingly. 


Solicitors :  Casey  A  Bradley. 


(c)    19  Bmv.  237,  and  on  app.  4  De  G.  BI.  k.  G.  328. 
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BAILEY  V.  WRIGHT,   (a)  1881 

Pradiee  in  EqyUy^PUadmg  in  SquUy-^rtdUors'  tuit^Mitjoinder^Amendmmt--  '^OcLT^U^ 
Suprtme  Court  Bulea,  ch.  vi.,  r.  20^IHreetion  for  specktlinquiry^Retainerby 
admiwtrator^AMertian  of  right  to  retain. 

Where  a  creditors'  suit  for  admmistration  was  broaght  by  two  plaintiGb  on 
Malf  of  all  the  creditors,  and  on  the  taking  of  evidence,  it  appeared  that  one  of 
Hm  plsintifib  was  a  member  of  a  firm  to  which  the  debt  in  respect  of  which  he  was 
oisde  a  plaintiff  was  dne, — Held,  on  the  hearing,  that  there  was  a  misjoinder,  that 
the  Conrt  wonld  not  amend  the  bill  by  joining  snch  plaintiff's  partner  on  a  verified 
consent  by  him  to  be  made  a  plaintiff,  and  that  the  proper  course  was  to  strike 
taeh  plaintiff's  name  from  the  record  under  Beg,  Oen,,  1854^  cap.  vi,  r.  20. 

Such  amendment  should  be  made  in  Court  on  the  record,  and  the  decree  should 
neite  the  amendment. 

At  the  hearing  of  a  case,  an  inquiry  will  not  be  directed  as  to  special  matters 
uUms  some  ground  is  laid  for  it  in  the  pleadings. 

Qiftsre,  whether  an  administrator,  who  is  a  creditor,  having  assets  in  his  hands 
before  answer,  and  not  having  asserted  his  right  of  retainer  by  the  answer,  can 
asaert  it  in  the  Master's  offioe,  and  if  he  can  so  assert  it,  whether  th^  plaintiff  can 
then  give  evidence  that  the  defendant  has  waived  such  right. 

Crkditobs'  suit  brought  by  WiDiam  Bailey  and  John  Kelley 
Joynt,  on  behalf  of  themselves  and  all  other  the  creditors  of  George 
Handbary,  deceased,  against  Eobert  Wright,  who  had  taken  out 
administration  of  the  deceased's  estate  as  a  creditor.  The  bill 
was  in  the  ordinary  form  of  a  creditor's  bill  for  administration, 
and  contained  no  special  allegation  that  the  defendant  had 
entered  into  any  contract  to  waive  his  right  to  retain  his  own 
debt  in  priority  to  the  other  creditors,  and  the  answer  did  not  set 
up  the  right  of  retainer;  but,  on  the  taking  of  evidence  in  the 
suit,  counsel  for  the  plaintiff  tendered  in  evidence  certain  letters 
alleged  to  have  passed  between  the  solicitors  for  the  plaintiffs  and 
the  defendant  prior  to  the  taking  out  of  administration,  whereby 
the  defendant  agreed  to  waive  his  right  of  retainer.  These  letters 
were  objected  to  by  the  defendant's  counsel  as  not  being  relevant 
to  any  issue  raised  by  the  pleadings,  the  defendant  being  sued  as 
administrator,  and  there  being  no  allegation  in  the  bill  as  to  any 
waiver  of  his  right  of  retainer.  The  learned  Judge  rejected  the 
letters.  It  also  appeared  on  the  taking  of  evidence  that  the  plaintiff 
Joynt  was  a  partner  in  the  firm  of  D.  Whitley  and  Co.  (Joynt 

(a)    Coram  Holrotd,  J. 
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and  one  Alfred  M'llwaine  constituting  the  firm),  and  that  the 
debt,  in  respect  of  which  he  was  joined  as  plaintiff,  was  a  debt 
due  to  the  firm.     The  suit  now  came  on  for  hearing. 

Mr,  Ooldemith,  for  the  defendant,  objected  that  there  was 
a  misjoinder,  Joynt  not  being  a  creditor.  The  debt  is  due  to  the 
firm,  and  not  to  one  member  of  it 

Mr,  Topp  for  the  plaintiffs: — 

There  is  strictly  no  misjoinder.  The  plaintiffs  sue  on  behalf  of 
all  the  creditors,  and,  therefore,  Joynt's  partner  is  represented  by 
them.  If  the  opinion  of  the  Court  is  otherwise,  then  I  ask 
permission  to  join  M'llwaine,  the  partner,  there  being  a  written 
and  verified  consent  by  him  to  his  being  so  joined;  or  Joynt's 
name  can  be  struck  out  under  Beg,  Oen.,  1864,  cap.  vi.,  r.  20. 

Mr,  Ooldamith  did  not  object  to  the  latter  course. 

Mb.  Justice  Holrotd: — 

I  think  there  is  a  misjoinder,  the  debt  being  due  to  the 
firm  and  not  to  Joynt.  The  latter  is  not  a  creditor,  and  cannot 
sue  as  such.  I  will  not  now  permit  his  partner  to  be  joined. 
He  should  be  struck  out  as  plaintiff  and  his  name  expunged 
from  the  record.  The  amendments  should  be  made  now  on  the 
record,  and  it  should  be  recited  in  the  decree  that  the  record  was 
amended  by  consent. 

The  necessary  amendments  having  been  made  on  the  record, 

.  Mr.  Topp,  for  the  plaintiff,  asked  for  the  usual  administration 
decree,  and  for  a  special  direction  to  the  Master  to  inquire 
whether  the  defendant  had  waived  his  right  of  retainer — Such  an 
inquiry  cannot,  according  to  WiUiams  on  Executoi^  p.  943 
(5th  ed.),  be  entered  into  by  the  Master  without  a  special  direc- 
tion for  it  in  the  decree.  According  to  the  cases  of  Spicer 
V.  James  (a),  and  Thxympaon  v.  Cooper  (5),  now  is  the  proper 
time  to  ask  for  such  a  direction,  and  it  can  be  granted,  although 
nothing  is  alleged  in  the  bill  with  reference  to  such  an  agreement. 
It  would  be  premature  to  allege  the  agreement  in  the  bill,  and 


(a)    2  M.  lb  K.  387. 


(6)    lCoU.81. 
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ask  to  have  it  specifically  performed  before  the  defendant  had       1881 
indicated  his  intention  of  breaking  it    The  matter  of  the  defen-      bailby 
dant's  debt  and  his  consequent  right  of  retainer  arises,  for  the    \^^qjj^ 
first  time,  in  the  Master's  office,  in  the  taking  of  accounts.    The 
first  intimation  the  plaintiff  gets  of  the  defendant's  intention  to 
break  the  agreement  is  when  the  defendant,  in  accounting  in  the 
Master's  office,  claims  his  right  of  retainer.    The  plaintiff  knows 
nothing  of  the  debt  claimed  to  be  due  to  the  defendant.    The 
defendant  cannot  now  assert  his  right  of  retainer  at  all,  he  not 
having  claimed  it  in  his  answer.    We  do  not  know  at  present 
whether  he  ever  intends  to  claim  it,  but  it  would  not  be  safe  for 
the  plaintiff  to  take  the  ordinary  decree  without  asking  for 
a  special  direction. 

Mr.  Ooldamith,  for  the  defendant : — 

The  plaintiff  has  no  right  to  ask  for  such  a  direction.  There  is 
nothing  in  the  bill,  or  in  the  evidence,  to  found  such  a  direction 
on.  The  agreement  to  waive  the  right  of  retainer  should  have 
been  specially  pleaded  by  the  plaintiff.  There  is  no  necessity  for 
the  defendant  to  set  up  his  right  of  retainer  in  the  answer.  It  is 
a  common  law  right  which  he  may  assert  at  any  time  without 
pleading  it.  If  the  defendant  had  raised  the  question  by  his 
answer,  it  would  have  let  in  evidence  on  the  subject.  The  proper 
course  for  the  plaintiff  to  have  pui*sued  would  have  been  to 
oppose  the  granting  of  administration  to  the  defendant  unless  he 
entered  into  articles  to  pay  all  debts  in  equal  proportion,  without 
any  preference  for  his  own.  2  WiUiama  on  Executors  (5th  ed.), 
943 ;  Teller  on  Exectdors,  106.  [Mr.  Justice  Holroyd.  Would 
auch  an  agreement  as  that  now  alleged  by  the  plaintiff  be  bind- 
ing on  the  defendant  ?]  It  is  very  doubtful  whether  such  an 
agreement  would  be  binding,  but  it  is  now  too  late  to  go  into  the 
niatter  at  all. 

Mr.  Topp  in  reply. 

Mr.  Justice  Holroyd: — 

I  do  not  think,  on  my  present  view  of  the  case,  I  can  direct  the 
inquiry  asked,  but  I  will  look  into  the  cases  on  the  subject 
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1881 


Baii.it 

V. 

Wbioht. 
Oct.  14. 


Mr.  Justice  Holroyd: — 

This  is  a  suit  by  two  persons  claiming  to  be  creditors,  against 
the  administrator  of  the  estate  of  one  George  Handbury.  The 
name  of  one  of  the  creditors  was  struck  out  at  the  hearing. 
It  was  agreed  by  both  plaintiff  and  defendant  that  the  common 
decree  must  be  made,  subject  to  one  question  which  I  have 
reserved,  namely,  whether  the  plaintiff  is  entitled  to  have  an 
inquiry  which  his  counsel  asked  for,  whether  any  arrangement 
had  been  made,  previously  to  the  administration  being  obtained 
by  the  defendant,  by  which  the  defendant  waived  his  right  to 
retain  a  debt  due  to  him  as  a  creditor  of  the  deceased. 

There  is  no  allegation  in  the  bill  that  any  such  arrangement 
had  been  made.  There  is  no  charge  in  the  bill  that  the 
defendant  has  done  anything  to  forfeit  his  right  to  retain  his 
debt.  On  the  taking  of  evidence  in  the  suit,  the  plaintiff's 
counsel  proposed  to  adduce  evidence  to  show  that  such  an 
agreement  had  been  made.  I  declined  to  receive  such  evidence,, 
on  the  ground  that  no  case  had  been  laid  for  it  in  the  bill,  or  by 
the  pleadings.  For  the  same  reason,  I  must  now  hold  that  I 
cannot  direct  the  inquiry  asked  by  the  plaintiff. 

The  ordinary  rule  is  that  on  the  hearing  of  a  cause,  an  inquiry 
will  not  be  directed  as  to  special  matters  unless  some  ground  for 
it  is  laid  in  the  pleadings,  either  by  the  bill  or  by  something  that 
appears  in  the  answer.  Perhaps  an  inquiry  might  be  directed,, 
although  no  ground  was  laid  in  the  pleadings,  in  a  case  where 
evidence  was  admitted  without  objection,  which  afforded  ground 
for  the  inquiry;  but  except  in  these  two  classes  of  cases  I  know 
of  no  instance  in  which  the  rule  has  been  violated.  Therefore^ 
I  do  not  think  I  can  direct  an  inquiry  before  the  Master  in 
this  instance.  I  only  delayed  pronouncing  my  decision  in 
consequence  of  the  cases  cited  by  Mr.  Topp,  which  are  somewhat 
analogous. 

I  have  examined  into  the  practice,  as  far  as  the  authorities 
disclose  it>  as  to  the  assertion  of  a  right  by  an  administrator  to 
retain  his  debt.  It  might  assist  the  parties,  perhaps,  to  say 
that  two  questions  may  arise  hereafter,  or  at  least  one  of 
two,  which  are  not  before  me  at  present.  The  first  is  whether  an 
administrator  having  had  assets  in  hb  hands  before  the  answer,. 
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and  therefore  having  been  able  then  to  assert  his  right  of 
retainer,  and  not  having  asserted  it,  but  having  allowed 
Qke  common  decree  for  administration  to  be  made  against 
him,  can  afterwards  assert  this  right  of  retainer  in  the 
Master's  office;  and  next,  whether  if,  under  such  circumstances 
he  can  first  assert  his  right  in  the  Master's  office,  and  does  so, 
the  plaintiff  cannot  then  give  evidence  of  facts  to  show  that  the 
defendant  has  deprived  himself  of  that  right,  although  the 
plaintiff  has  only  obtained  the  common  decree.  These  are  two 
somewhat  difficult  questions,  and  I  mention  them  as  they  may  be 
useful  to  the  parties.  I  would  refer  them  particularly  to  Stdhl- 
Khmidt  V.  Lett  (c),  where  they  will  find  some  instructive  observa- 
tions on  the  subject:  Chissum  v.  Dewes  (d);  Langton  v.  Higgs  (e) ; 
Ifunn  V.  Barlow  (/);  and  Fox  v.  Garrett  (g).  I  therefore  make 
the  usual  decree  for  administration  without  the  inquiry  asked  for 
by  the  plaintiff,  reserving  further  directions  and  costs,  and  liberty 
U>  apply. 

Solicitors  for  plaintiff:  Braha/m  Jk  Pirani. 
Solicitors  for  defendant:  Phillipa  Jt  Cohen. 

(c)  1  Sm.  k  GifL  421.  (/)  1  S.  &  8.  688. 

(<0  5  Rom.  29.  (y)  28  Beair.  16. 

it)  5  SinL  228. 


OLD  WELSHMAN'S  REEF  COMPANY  v.  BUCIRDE  (a).  Oct 

Mhting  Company — General  meeting — Quorum — Election  of  directors — Sham  suit  in 

name  of  company. 

If  at  an  annual  meetiDg  of  a  mming  company  there  is  no  qnorum  present, 
althongfa  the  meeting  be  held  in  good  faith,  and  everyone  but  the  manager 
bdiere  there  in  a  quorum  present,  and  no  objection  be  taken  for  want  of  a 
qvorom,  yet  an  election  of  directors  at  such  meeting  is  invalid. 

Where  a  suit  was  brought  in  the  name  of  a  company  as  nominal  plaintiff,  but 
••  the  Court  believed,  without  the  authority  of  the  company,  and  really  by  the 
Biaager  to  work  out  his  own  ends,  the  Court  dismissed  the  bill,  with  costs. 

This  suit  is  reported  on  a  motion  for  an  injunction,  ante  p.  12. 
The  evidence  in  the  suit  having  been  taken,  it  now  came  on  for 
bearing.  The  effect  of  the  evidence,  which  was  very  voluminous, 
is  fnily  stated  in  His  Honour's  judgment. 

(a)  Coram  Williams,  J. 
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1881  Mr.  Helm  and  Mr.  Worthington,  for  the  plaintiffis,  argued  that 

Old  Wblsh.  o^  ^^^  evidence  there  was  no  quorum  present  at  the  meeting  of 

*"^Cot'*'  *^^  ^^^^  July*  1880,  and  the  proceedings  at  such  meeting  were 

V.         invalid;    that    the    meeting,    according    to    the   Rules,  stood 

adjourned  for  a  week,  and  the  persons  elected  at  such  adjourned 

meeting  were  the  real  directors :  Bottorrdey's  case  (a). 

Mr,  Webb,  Q.C.,  and  Mr.  Kerferd,  for  the  defendants:— 

On  the  evidence,  there  was  a  quorum  present  at  the  meeting  on 

the  31st  July ;  but  even  if  not,  the  meeting  being  held  bonafde 

and  in  the  belief  induced  by  the  manager  that  there  was  a 

quorum,  its  proceedings  were  valid.    This  suit  is  really  brought 

by  Mitchell  in  the  name  of  the  company  for  his  own  purposes 

alone,  and  without  the  authority  of  the  company,  and  should  be 

dismissed  on  that  ground  alone. 

Cur.  adv.  wU. 
Mr.  Helm  in  reply. 

Oct.  19.         Mr.  Justice  Williams  : — 

This  suit  purports  to  be  a  suit  instituted  by  the  company,  sub- 
stantially for  the  purpose  of  having  the  four  first-named  defen- 
dants restrained  by  this  Court  from  acting  as  directors  of  the 
company,  by  virtue  of  an  appointment  of  these  defendants  as 
directors  by  a  general  meeting  of  the  company  said  to  have  been 
held  on  the  31st  day  of  July,  1880 ;  to  have  the  fifth  defendant 
restrained  from  acting  as  manager  of  the  company ;  and  to  have 
it  declared  that  the  persons  appointed  as  directors  of  the  com- 
pany, at  the  adjourned  general  meeting  of  the  company  said  to 
have  been  held  on  the  7th  August,  1880,  were,  and  are,  the  only 
lawfully  constituted  directors  of  the  company,  and  that  William 
Mitchell  was,  and  is,  the  lawful  manager  of  the  company.  The 
Court  is  also  asked  by  the  prayer  of  the  bill  to  make  certain 
orders  in  reference  to  the  custody  and  use  of  the  seal,  and  the 
books  of  the  company,  eaid  to  the  issue  of  certificates  of  shares,  &c 

The  facts,  which  are  certainly  complicated,  eaid  dates,  so  far  as. 
they  seem  to  be  material  to  the  points  to  be  decided  in  this  suit, 
are  shortly  as  follow : — The  plaintiff  company  was,  and  is,  a  no- 
liability    company,  registered    and    incorporated    under    "The 

(a)  16  Ch.  Div.  681. 
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Mining  Companies  Act  1871."     'the  registration  took  place  on       I881 
the  27th  November,  1879,  and  the  rules  of  the  company,  which  old  Welsh- 
had  been  duly  made,  were  filed  a  few  days  subsequently, to  the  m^sRmf 
registration  of  the  company.  The  rules  of  the  company  bearing  on  v- 

the  question  to  be  determined  in  this  suit,  are  the  3rd,  7th,  17tb, 
24th,  25th,  26th,  29th,  and  30th.  By  these  rules  John  Murray, 
William  Norman,  William  Gray,  Richard  Taylor,  and  Finley 
John  M'Dougall  were  constituted  the  first  five  directors  of  the 
company,  and  William  Mitchell,  the  manager  of  the  company 
pro  tem.    The  first  general  meeting  of  the  shareholders  of  the  i 

company  was  to  be  held  in  the  month  of  July,  1880;  and  at' that 
meeting  all  the  directors  for  the  time  being  were  to  retire  from 
office,  and  the  company  were,  by  rule  25,  to  fill  up  the  vacant 
offices  by  electing  as  directors  a  like  number  of  duly-qualified 
shareholders.  To  constitute  a  quorum  at  such  meeting,  five 
shareholders  or  more,  holding  not  less  than  10,000  shares  collec- 
tively, personally  or  by  proxy,  were  necessary  ;  and  by  rule  7,  if 
within  one  hour  from  the  time  appointed  for  the  meeting  there 
was  no  quorum,  then  the  meeting  stood  adjourned  to  the  same  day 
in  the  next  week,  at  the  same  time  and  place;  and  then,  if  at  such 
adjourned  meeting  there  was  no  quorum  present  within  the 
hour,  the  meeting  should  stand  adjourned  until  the  next  general 
meeting,  which  would  be  in  the  month  of  July  of  the  following  j  11 

year.     By  rule  26,  if  from  any  cause  no  general  meeting  was  or  I  ! 

could  be  held  in  the  month  of  July,  then  the  directors  who  other- 
wise would  have  retired,  were  to  continue  in  office  until  the 
general  meeting  in  the  next  year ;  and  by  rule  30  three  directors 
were  to  form  a  quorum. 

These  being  the  principal  rules,  the  first  general  meeting  was 
appointed  to  be  held  on  the  31st  of  July,  1880;  and  it  is  admitted 
on  both  sides  that  up  to  the  time  of  the  holding  of  that  meeting 
there  were  four  lawful  directors  of  the  company  in  existence, 
namely,  Richard  Taylor,  Gray,  Norman,  and  Bucirde.  On  that 
date,  apart  altogether  from  Mitchell's  evidence,  it  appears  from 
other  evidence  in  the  case,  uncontradicted,  and  I  find  it  is  a  fact, 
that  there  was  no  quorum  present  within  rules  7  and  17;  but  the 
meeting  was  held  in  good  faith,  all  present,  except  perhaps 
Mitchell,  believing  that  there  was  a  quorum  present,  and  the 
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II  meeting  proceeded  to  the  election  of  director,  and  elected  Alex- 
BUH-ftiider  (not  Richard)  Taylor,  Norman,  Bamford,  Bucirde,  and 
f^"  Gray,  as  directors.  But  though  Mitchell  stated  there  was  a 
quorum  present,  and  though  all  present  except  Mitchell  believed 
in  good  faith  there  was  a  quorum  present,  and  though  it  was  not 
observed  till  some  two  days  subsequently  that  there  had  not  been 
a  quorum  at  the  meeting,  yet,  as  in  point  of  fact  there  was  no 
quorum,  I  think  the  election  of  the  persons  named  as  directors 
was  invalid  and  of  no  effect,  and  that  the  meeting,  under  rule  7, 
stood  adjourned  to  the  7th  of  August,  1880,  at  the  same  time  and 
place. 

I  must  admit  that  this  view  of  mine  is  not  in  accordance 
with  what  appears  to  have  been  the  view  of  Mr.  Justice  Mdes- 
worth,  expressed  in  the  same  case,  in  his  judgment  on  an  appli- 
cation made  by  the  company  for  an  interlocutory  injunction  (6), 
where  that  learned  Judge  says,  "  My  impression  is  on  the  con- 
struction of  the  rules,  that  the  election  at  the  meeting  31st  July 
was  valid,  no  objection  about  a  quorum  having  been  raised.  H 
an  objection  were  raised,  then  only  might  the  meeting  properly 
be  adjourned  for  a  week;  my  impression,  therefore,  is  that  the 
first  board  is  lawfully  empowered,  and  that  it  lawfully  suspended 
Mitchell."  It  will,  however,  be  observed  that  the  learned  Judge 
merely  gave  what  I  have  cited  from  his  judgment  as  his  "impres- 
siou,"  and  further,  that  that  impression  was  obiter.  On  the  other 
hand,  the  view  I  have  taken  is,  I  think,  supported  by  the  recent 
case  of  In  re  Ahna  Spinning  Coy,,  BottorrUey's  case  (c). 

Before  proceeding  to  consider  what  took  place  on  the  7th  of 
August,  I  desire  to  observe  that  whenever  in  this  case  Mitchell 
is  contradicted  by  other  witnesses,  or  by  any  fact  or  facts,  I  dis- 
credit Mitchell;  and  whenever  his  acts  are  capable  of  a  good  or 
bad  construction,  in  consequence  of  his  peculiar  conduct  from 
first  to  last  in  connection  with  the  affars  of  this  company,  I  put 
the  bad  construction  on  his  acts;  and  further,  I  can  place  no 
reliance  whatever  on  the  share  register,  or  on  the  other  books, 
kept  by  Mitchell,  or  under  his  directions.  It  is  evident  to  mj 
mind  that  Mitchell  did  not  relish  the  election  of  Bamford  and 
Alexander  Taylor  by  the  meeting  held  on  the  31st  of  July,  and 
{b)  Ante,  p.  15.  (e)    16  Ch.  D.  6S1. 
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he  therefore  conveniently  discovers  on  the  2nd  of  August  that        1881 
there  was  no  quorum  present  on  the  31st  July,  and  proceeds  to  oli>  Wbuh- 
get  matters  so  arranged  for  the  adjourned  meeting  of  the  7th  ^^^(^y  "^ 
AngQst  as  to  ensure  the  rejection  of  Bamf  ord  and  Taylor,  and  the         «• 
election  of  such  persons  as  directors  as  would  be  acceptable  to 
him,  MitchelL 

On  the  7th  August,  the  so-called  adjourned  meeting  was  held. 
The  meeting  proceeded  to  the  election  of  directors,  and  elected 
M'Masters,  Thwaites,  Budrde,  Norman,  and  Gray  as  directors; 
Taylor  and  Bamf  ord,  the  two  who  were  evidently  unacceptable 
to  Mitchell,  beiug  rejected.  At  this  meeting  there  was  a  quorum 
if  M'Masters,  who  was  present  and  is  alleged  to  have  there 
represented  19,000  shares  for  the  purpose  of  voting  and  being 
counted,  can  be  said  properly  and  legally  to  represent  these 
shares.  I  do  not  think  he  did.  It  is  argued  these  shares  must 
be  counted  on  the  ground  that  they  were  forfeited  shares  sold 
by  the  company,  and  bought  by  M'Masters.  I  do  not  think 
there  was  any  sale  of  these  shares  by  the  company,  nor  do  I 
think  M'Masters  purchased  them.  In  my  opinion,  these  19,000 
shares  were  either  in  nubibua  from  the  time  they  became  for- 
feited by  reason  of  nonpayment  of  calls,  if  they  were  ever  issued 
at  all,  or  the  sale  being  a  sham,  they  may  be  considered  in  the 
position  in  which  forfeited  shares  are  placed  by  section  56  of  the 
Act  No.  409.  However  that  may  be,  it  seems  to  me  that  Mitchell, 
in  anticipation  of  the  general  meeting  of  the  shareholders  of  the 
company  in  July,  began  on  the  17th  of  that  month  to  manipulate 
these  shares,  and  continued  to  do  so  up  to  the  time  of  the  com- 
mencement of  this  suit,  in  a  way  the  attempt  to  follow  which 
&hnost  makes  one  giddy.  I  think  the  sale  of  these  shares  to 
H'Masters  was  a  sham;  that  there  was  no  sale  by  the  company, 
no  purchase  by  M'Masters,  and  that  the  share  register  in  this,  as 
in  other  respects,  and  in  all  the  dealings  in  reference  to  these 
shares,  has  been  concocted  and  manufactured  by  or  under  the 
directions  of  Mitchell.  Without  the  19,000  shares  there  was  no 
quorum  on  the  7th  of  August;  consequently,  in  my  opinion,  the 
election  of  directors  on  that  day  also  was  invalid,  and  if  this  be 
80,  it  follows — Shaving  regard  to  Rule  26 — that  Richard  Taylor, 
Gray,  Norman,  and  Bucirde,  the  retiring  directors  at  the  general 
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1881        meeting  of  July,  1880,  continued  in  office  as  lawful  director  of 

Old  Welsh.  *^®  company. 

man's  Rekp  iij  may  be  said  that,  havinof  arrived  at  this  conclusion,  I  should 
V.  grant  the  prayer  of  the  bill,  and  restrain  the  defendants  Bucirde 
and  Norman  from  acting  jointly  or  in  conjunction  with  the 
defendants  Alexander  Taylor  and  Bamford,  and  also  restrain 
the  defendants  Alexander  Taylor  and  Bamford  from  voting  and 
acting  as  directors  of  the  company,  and  the  defendant  Haddocks 
from  acting  as  manager;  and  I  think  were  I  to  decide  this  suit 
upon  this  ground,  having  arrived  at  the  conclusion  at  which  I 
have  arrived,  I  logically  should  be  forced  to  do  so,  though  much 
against  my  will,  and  though  it  appears  to  me  evident  that  the 
whole  object  of  the  bill  is,  not  to  get  the  Court  to  declare  both 
elections  bad,  but  to  get  the  Court  to  declare  that  those  persons 
who  were  appointed  directors  by  the  meeting  held  on  the  7th 
August  are  the  only  directors  lawfully  entitled  to  act,  and,  as  a 
consequence,  that  Mitchell  is  the  lawful  manager,  and  that  those 
appointed  at  the  meeting  held  on  31st  July  are  not  entited  to 
act,  and  though  it  is  perfectly  clear  to  my  mind  that  the  suit  was- 
never  instituted  with  the  view  of  establishing  the  authority  of 
the  four  old  directors  of  the  company. 

However,  I  decide  this  suit  on  another  ground,  namely,  the 
ground  which  is  set  up  by  the  24th  paragraph  of  the  answer  of  the 
four  first-named  defendants,  but  which  I  must  confess  did  not 
appear  to  me  to  be  much  relied  on  in  argument;  and  I  have  some 
doubt,  not  being  well  versed  in  the  practice  of  this  side  of  the 
Court,  whether  the  ground  to  which  I  have  referred  should  not 
have  been  taken  advantage' of  by  moving  to  have  the  bill  struck 
out,  or  removed,  or  set  aside,  or  whatever  may  be  the  proper 
name  for  the  proceeding.  But  to  state  it  shortly,  I  do  not  think 
this  suit  is  really  brought  on  behalf  of  the  company;  I  do  not 
think  the  company  ever  sanctioned  or  authorised  the  bringing  of 
this  suit.  I  do  not  think  the  company  is  the  real  plaintiff.  I 
think  Mitchell  is  the  real  plaintiff;  and  I  think  the  extraordinary 
meeting  held  on  the  5th  of  January,  1881,  which  is  said  to  have 
sanctioned  and  authorised  the  bringing  of  this  suit,  as  well  as 
that  held  on  the  11th  of  September,  1880,  were  shams,  and 
though  most  extraordinary  meetings  in  one  sense  of  the  term. 
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were  not  extraordinary  meetings  within  the  meaning  of  the  Act.        1881 
The  19,000  shares  were  again  manipulated,  and  so  was  the  share  old  Wblsh- 
register,  by  Mitchell,  or  under  his  directions,  for  the  purpose  of  ^^co^" 
making  a  quorum  at  these  meetings.   Without  the  19,000  shares,         *• 
or  the  inclusion  of  them,  there  would  have  been  no  quorum 
at  either  extraordinary  meeting,  and  consequently  no  valid  meet- 
ing; and  when  it  is  said  this  suit  is  brought  by  the  company  as 
plaintiff,  because  an  extraordinary  meeting  of  the  company 
sanctioned  it  on  the  5th  January,  1881,  it  seems  to  me  that  is 
nothing  more  than  saying  it  was  sanctioned  by  Mitchell.  At  any 
rate,  until  compelled  to  do  so  by  a  court  of  appeal,  I  decline  to 
farther  Mitchell's  ends  by  countenancing  this  suit  in  any  way 
whatever.     I  dismiss  the  bill  with  costs,  but — the  plaintiff  com- 
pany being  a  no-liability  company — whether  the  defendants  will 
ever  get  their  costs  is,  to  say  the  least  of  it,  problematical. 

Solicitor  for  the  plaintiffs :  Duerdin, 

Solicitors  for  the  defendants :  Phipps  is  WUliamd. 


BROWN  V.  ABBOTT  (a).  Oct.  13, 14,  20 

"Meal  Property  SUUttte  1864"  (No,  213)  see.  150—"  Locke  King's  AeV'—Exonera. 
tion — Ctmtrary  intension — fftuband  receiving  rente  of  wife's  settled  estate-^ 
Atquieseenee — Arrears. 

The  words  "deed  or  other  docninent,"  in  sec.  150  of  the  **Iieal  Property  Statute 
1864"  (No.  213),  apply  to  the  case  of  testacy  as  weU  as  of  intestacy;  and  where 
there  is  a  will,  the  Court  may  look  not  only  at  the  will,  but  also  at  any  deed  or 
docament  execnted  by  the  testator,  to  see  if  he  signifies  an  intention  to  exonerate 
the  mortgaged  properties. 

Tke  ** intention"'  to  exonerate  mortgaged  property  from  payment  of  the 
KBottgsge  debt  mast  be  signified,  not  necessarily  by  express  words,  but  by  some- 
thing amounting  to  necessary  inference  or  implication. 

Devising  property  in  strict  settlement  is  not  sufficient  to  signify  a  "contrary 
iatention"  so  as  to  exclude  the  operation  of  sec.  150  of  the  **  Meal  Property  Statute 
1864"  rioeke  King's  AeL") 

Where  a  husband,  or  his  agent,  received  the  rents  of  the  wife's  settled  estate, 
viih  her  knowledge,  and  without  any  protest  or  demand  for  payment  by  her,  and 
*he  wu  properly  maintained  by  the  husband, 

Hdd,  that  she  was  not  entitled  to  claim  any  arrears  from  the  husband's  estate. 

Suit  hy  Eliza  Brown,  on  behalf  of  herself  and  all  other  the 
residuary  devisees  under  the  will  of  Edwin  TreneiTy,  deceased,  to 

(a)  Coram  Williams,  J, 
V.LB.,VoL.VIL,Bq.  J 
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have  the  trusts  of  his  will  administered  under  the  direction  of  the 
Court,  and  certain  questions  which  had  arisen  with  reference  to 
the  construction  of  the  will,  decided. 

Edwin  Trenerry  died  on  the  2 1st  April,  1880,  having  made  his 
will,  bearing  date  the  5th  November,  1877,  whereby  he  appointed 
the  defendants,  David  Abbott  and  F.  T.  Brown,  his  executors  and 
trustees.  After  giving  certain  specific  and  pecuniary  legacies, 
the  testator  devised  his  freehold  property,  known  as  Tregothnan 
(subject  to  the  charge  thereon  created  by  an  indenture  of  settle- 
ment of  the  26th  September,  1877,  in  favour  of  his  wife)  unto  the 
trustees  and  their  heirs,  to  the  use  of  the  testator's  brother, 
Joseph  Trenerry,  for  life,  and  after  his  decease  to  the  use  of  each, 
successively,  according  to  seniority,  of  his  sons  born  during  the 
testator's  lifetime,  and  after  the  death  of  such  son,  to  the  use  of 
his  first  and  other  sons  successively,  according  to  seniority,  in 
tail  male,  and  after  failure  or  determination  of  such  uses,  to  the 
use  of  the  son  and  sons  of  the  said  Joseph  Trenerry  born  after  the 
testator's  death,  successively  in  tail  male,  and  in  default  or  failure 
of  such  issue,  to  the  use  of  the  testator's  brother,  William  Martyn 
Trenerry,  for  life,  with  similar  limitations  in  favour  of  his  issue, 
and  in  default  of  such  issue,  to  his  brother,  Thomas  Trenerry,  for 
life,  with  similar  limitations  in  favour  of  his  issue,  and  in  default 
of  such  issue,  to  the  testator's  right  heirs  male.  The  testator  gave 
his  estate  called  the  Doctor's  Creek  property  to  his  brother, 
Thomas  Trenerry,  with  similar  limitations  to  those  relating  to 
the  property  given  to  Joseph  Trenerry,  and  with  cross  remainders 
over  to  Joseph  Trenerry  and  his  issue,  and  William  Martyn 
Trenerry  and  his  issue;  and  he  gave  his  estate  known  as  the 
Ballarat  property  to  his  brother  William  Martyn  Trenerry, 
with  similar  limitations  to  those  relating  to  the  properties 
given  to  Joseph  Trenerry  and  Thomas  Trenerry,  and  with  cross 
remainders  over  to  Joseph  Trenerry  and  his  issue,  and 
Thomas  Trenerry  and  his  issue.  The  testator  declared  that 
during  the  minority  of  any  son  who  should,  for  the  time  being, 
be  entitled  as  tenant  in  tail  in  possession,  the  trustees  should 
manage  the  share  of  such  son,  and  should  out  of  the  rents 
and  profits  of  such  share  pay  in  the  first  place  the  expenses  of 
management  thereof,  and  the  outgoings  afiecting  the  same,  and  in 
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the  next  place  apply  such  sums  as  the3'  might  think  fit  to  the        1881 
maintenance,  education,  and  advancement  of  such  minor,  and      Bbown 
accumulate  the  surplus  for  the  person  during  whose  minority  such     abbott. 
accumulations  should  have  arisen.     The  will  contained  powers  in 
the  trustees,  of  leasing,  sale,  and  exchange,  during  the  minority  of 
any  of  the  objects  entitled.   The  testator  devised  and  bequeathed 
Uie  residue  of  his  real  and  personal  estate,  equally  among  such  of 
his  nephews  and  nieces  as  should  be  living  at  the  time  of  his 
death. 

In  addition  to  the  three  properties  specifically  devised  by  his 
will  to  his  three  brothers,  the  testator  died  seized  of  a  property 
called  the  Campbellfield  Estate,  and  also  of  personalty  worth 
about  4250^.  The  testator,  at  the  time  of  his  death,  was  indebted 
to  the  Commercial  Bank  in  a  sum  of  9700?.,  which  was  secured 
by  equitable  mortgages  over  the  Tregothnan,  Doctor  s  Creek,  and 
Ballarat  properties.  The  personal  estate  was  insufficient  for  the 
payment  of  debts  and  legacies.  In  the  statement  for  duty,  filed 
by  the  executors,  Tregothnan  was  valued  at  12,178Z.  28,  6d, 
Doctor's  Creek  at  1220Z.  12fi.  6d,  and  the  Ballarat  property  at 
26001. 

By  an  ante-nuptial  settlement,  executed  on  the  26th 
September,  1877,  the  testator  granted  to  the  trustees  of  the 
settlement  a  term  of  99  years  in  Tregothnan  to  secure  to 
Louisa  Trennery,  his  wife,  an  annual  rent  charge  of  500i.  She 
lived  with,  and  was  maintained  by,  the  testator  from  the 
time  of  the  marriage  until  his  death,  and  made  no  demand,  either 
to  the  testator  or  the  trustees  of  the  settlement,  for  any  payment 
on  account  of  the  rent  charge;  but  she  now  claimed  to  be  a 
creditor  on  the  estate  in  respect  of  the  arreara  of  the  rent  charge. 
She  also  claimed  to  be  a  creditor  for  a  sum  of  500L,  alleged  to 
have  been  lent  by  her  to  the  testator. 

On  the  23rd  March,  1877,  the  testator  gave  a  general  power  of 
attorney  to  David  Abbott  to  act  for  him  in  relation  to  his  pro- 
perty in  Victoria,  and  on  the  7th  September,  1877,  Abbott  pur- 
chased the  Campbellfield  Estate  for  the  testator.  On  the  6th 
November,  1877,  the  testator  executed  two  powers  of  attorney  to 
Abbott  One,  after  reciting  the  purchase  of  Campbellfield,  nomi- 
nated Abbott,  the  testator's  attorney,  for  him  and  on  his  behalf, 

J  2 
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to  complete  the  purchase  and  obtain  a  certificate  of  title  to  the 
property,  and,  either  before  or  after  obtaining  the  certificate,  to 
sell  the  property  by  public  auction  or  private  contract,  either  as 
a  whole  or  in  lots.  The  other  power  of  the  same  date,  after 
reciting  the  purchase  of  Campbellfield,  nominated  Abbott  the 
testator  s  attorney  to  borrow  any  sum  not  exceeding  15,0002.  upon 
the  security  of  the  Tregothnan,  Doctor's  Creek,  and  Ballarat 
propei-ties.  On  the  4th  February,  1878,  Abbott  executed  an 
equitable  moi-tgage  to  the  Commercial  Bank  over  the  Ballarat 
property  only,  to  secure  moneys  advanced  by  the  bank  to  supply 
the  purchase  money  for  Campbellfield.  On  the  12th  April,  1878, 
the  testator  executed  another  power  of  attorney  to  Abbott, 
nominating  him  testator  s  attorney  to  borrow  the  sum  of  15,OO0Z. 
on  the  security  of  the  unsold  portions  of  Campbellfield.  On  the 
3rd  July,  1878,  Abbott  executed  a  second  equitable  mortgage  to 
the  bank  over  Tregothnan  and  Doctor  s  Creek,  to  secure  past  and 
future  advances.  On  the  9th  September,  1879,  the  testator 
executed  a  power  of  attorney,  whereby  he  nominated  Abbott,  his 
attorney,  to  borrow  the  sum  of  11,000^.  on  Tregothnan,  Doctor's 
Creek,  and  the  Ballarat  properties.  Abbott,  during  the  testator  s 
lifetime,  sold  portions  of  Campbellfield  for  9000!.,  which  sum  was 
applied  prior  to  the  testator's  death  in  reduction  of  the  debts  due 
to  the  Commercial  Bank.  The  executors  sold  the  residue  of  the 
Campbellfield  Estate  for  13,000!.,  and  thereout  paid  the  bank 
10,000!.,  being  the  sum  due  at  the  time  of  the  testator's  death, 
with  interest  thereon.    . 

The  principal  points  now  discussed  were  whether  the  mort- 
gaged properties  specifically  devised  —  Tregothnan,  Doctor's 
Creek,  and  Ballarat,  ought  to  exonerate  the  residuary  estate 
from  the  amount  paid  to  the  bank  after  the  testator's  death 
out  of  the  proceeds  of  Campbellfield;  and  whether  the  widow 
was  entitled  to  claim  any,  and  if  so  what,  arrears  of  the  rent 
charge  as  against  the  estate. 

Mr.  Lawea  and  Mr.  Hood,  for  the  plaintifi': — 

The  first  question  is  whether  the  three  mortgaged  properties 
should  not  bear  their  own  burden.  If  so,  then  the  residuary 
estate  must  be  recouped  out  of  them,  the  amount  paid  to  the 
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bank  out  of  the  proceeds  of  the  sale  of  Camphellfield,  which        1881 

formed  part  of  the  residuary  estate.     This  question  turns  on  sec.      Brown 

150  of  the  ''Real  Property  Statute"  enacting  here  what  is     abbott. 

known  in  England  as  " Loclce  King's  Act'*    As  to  the  effect 

of  that  section,  see  "  ShdfordJs  Real  Property  Acta  "  (8th  ed.), 

490  et  seq.     An  equitable  mortgage  comes  within  the  section: 

Pmhrohe  \,  Friend  (a).    No  "contrary  intention"  is  signified 

here,  either  by  the  will  or  the  powers  of  attorney.   The  mere  fact 

of  the  property  being  settled  in  strict  settlement  does  not  signify 

an  intention  that  the  mortgaged  properties  shall  not  bear  their 

own  burden :  Coote  v.  Lowndes  (b). 

The  powers  of  attorney  cannot  be  looked  at,  as  the  words 
"deed  or  other  document "  in  sec.  150  apply  only  to  a  case  of  in- 
testacy, otherwise  the  Legislature  would  be  practically  allowing 
an  unattested  document,  not  executed  in  conformity  with  the 
"Fifls  Act"  to  modify  a  will.  No  case  can  be  found  in  the  books 
where  any  other  document  was  allowed  to  be  looked  at  to 
discover  the  testator's  intention,  where  there  was  a  will.  The  will 
speaks  from  the  time  of  the  testator's  death,  and  yet  it  is  here 
sought  to  spell  out  an  intention  from  documents  executed  before, 
and  practically  revoked  by,  the  testator's  death.  But  if  the 
powers  of  attorney  be  looked  at,  they  show  no  "  contrary  inten- 
tion," The  power  of  the  12th  April,  1878,  ratifies  the  mortgages 
given  over  the  Tregothnan,  Doctor's  Creek,  and  Ballarat  proper- 
ties, and  the  last  power,  of  the  9th  September,  1879,  enables 
Abbott  to  continue  his  dealings  with  those  properties.  At  the 
time  the  will  was  executed,  the  mortgages  did  not  exist,  and 
therefore  no  "  contrary  intention  "  can  be  deduced  from  it. 

If  it  should  be  held  that  the  mortgaged  properties  are  not  to 
hear  the  mortgage  debt  exclusively,  then  the  personalty  being 
bsufficient  to  pay  the  unsecured  debts,  they  must  contribute 
rateably  with  the  residuary  real  estate  to  pay  these  debts,  a 
residuary  devise  being  specific :  Hensman  v.  Fryer  (c) ;  Lomce- 
Md  V.  Iggidden  (d). 

The  widow  cannot  now  claim  as  a  creditor  against  the  estate, 
she  having  acquiesced  in  her  husband  receiving  the  rents  of  her 

(a)  IJ.  4  H.  132.  (e)    L.R.,  3  Ch.  420. 

[b)  L.K.,  10  Bq.  376,  379.  (d)    L.R.,  10  Chy.  136. 
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separate  property.     Some  of  the  cases  would  seem  to  show  that 
r      she  is  entitled  to  one  year's  arrears,  and  others  that  she  is  entitled 
to  nothing.    All  the  cases  are  collected  in  Lewin  on  Trusts  (7th 
ed.)  659. 

Mr,  a'Beckett  and  Mr,  Higgina,  for  the  defendants  Abbott 
and  Brown,  the  executors  of  the  will,  took  no  part  in  the 
argument,  as  between  the  residuary  and  specific  devisees  and 
the  widow;  but  submitted  that  a  portion  of  the  real  estate 
would  in  any  event  have  to  be  sold,  as  the  personalty  was 
insufficient  to  pay  the  unsecured  debts.  If  the  Court  holds  that 
the  mortgaged  properties  must  bear  the  mortgage  debts,  then  a 
fund  will  have  to  be  raised  to  recoup  the  residuary  estate.  All 
the  mortgaged  properties  should  be  sold  ('Tregothnan  subject  to 
the  annuity  to  the  widow),  and  then  their  values  will  be  ascer- 
tained,  or  a  valuation  may  be  made  of  Trego thnan  and  the  other 
two  properties  sold. 

Mr,  Webb,  Q.C.,  and  Mr.  Goldsmith  for  the  defendant,  Joseph 
Trenerry  (the  specific  devisee  of  Tregothnan) : — 

A  "contrary  intention"  within  the  meaning  of  sec.  160  is 
signified  both  by  the  will  itself,  and  also  by  the  various  powers 
of  attorney.  The  whole  scheme  of  the  will  shows  an  intention 
that  the  specifically  devised  properties  shall  not  be  sold  for 
the  payment  of  debts.  The  fact  of  the  properties  being  entailed 
in  strict  settlement  shows  a  contrary  intention:  Pembroke  v. 
Friend  (e) ;  Bvownson  v.  Laiirrance  (/).  The  powers  of  attorney 
may  be  looked  at,  and  they  show  a  clear  intention  that 
Campbellfield  shall  pay  for  itself;  Eolfe  v.  Perry  (g);  Eno  v. 
Tatliam  (h).  These  powers  clearly  show  that  the  purchase  of 
Campbellfield  was  a  mere  temporary  speculation — that  it  was  to 
be  sold  at  once,  and  was  to  be  paid  for  out  of  the  proceeds 
of  the  sale.  There  was  no  intention  to  permanently  charge  the 
specifically  devised  properties  with  the  purchase  money  of 
Campbellfield.  By 'the  power  of  the  12th  April,  1878,  the 
testator  directs  his  attorney  to  charge  the  balance  of  the 
purchase  money  then  due,  on  Campbellfield  itself,  thus  clearly 

(e)    IJ.  &  H.  132.  ia)    3  De  G.  J.  &  S.  481. 

(/)   L.R.,  6Eq.  1.  (A)    76.443. 
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revoking  the  previous  power  of  the  6th  November,  1877,  1881 
authoriaing  him  to  borrow  the  money  on  the  security  of  the  brown 
Tregothnan,  Doctor's  Creek,  and  Ballarat  properties.  There  is  j^^^ 
a  difference  between  giving  an  estate  already  mortgaged,  and,  as 
here,  giving  an  estate  free  from  encumbrances  and  subsequently 
mortgaging  it.  In  the  latter  case,  no  intention  is  shown  of 
cutting  down  the  estate  given.  [Mr.  Justice  Williams.  I  feel 
most  diflBculty  as  to  the  words,  "  will,  deed,  or  other  document" 
There  is  a  will  here.  Can  you  refer  to  the  power  of  attorney  at 
all  ?  The  will  speaks  from  the  time  of  the  death.]  Not  for  all 
purposes.  In  some  cases  it  speaks  from  the  date  of  its  execution: 
1  Williams  on  Executors  (7th  ed.)  221 ;  Lynch  v.  Johnson  (j). 
It  would  have  been  quite  competent  for  the  testator  to  have 
inserted  a  clause  in  the  mortgage  itself  exonerating  the  mortgaged 
properties,  and  there  is  no  difference  between  inserting  it  in 
the  mortgage  and  expressing  it  in  the  powers  of  attorney 
authorising  the  mortgage.  If  the  contention  on  the  other  side  be 
correct,  that  the  contrary  intention  must  be  found  in  the  will  itself, 
and  no  other  deed  or  document  can  be  looked  at,  then  no  contrary 
intention  can  ever  be  shown  where,  as  here,  the  mortgage  is 
executed  after  the  will. 

But  another  view  altogether  may  be  taken,  namely,  that  under 
the  residuaiy  clause,  having  regard  to  the  power  of  attorney  to 
8ell  Campbellfield,  that  estate  passed  as  personal  property,  and 
must  be  regarded  as  converted  in  equity:  WUHams  on  Personal 
Property  (5th  ed.)  p.  282;  Griffith  v.  RickeUs  (k). 

Tregothnan  being  given  subject  to  the  annuity,  is,  on  the 
principle  of  eocp^^essio  unius,  exempted  from  payment  of  any 
other  encumbrances. 

The  widow  has  no  claim  against  the  estate  for  arrears.  See 
cases  collected  in  2  Haddock,  p.  286,  n. 

Mr.  Walker,  for  the  defendants  WiUiam  Trenerry  and  W.  M. 
Trenerry,  junior  (the  infant  children  of  Joseph  and  William 
Martyn  Trenerry)  took  the  same  view,  and  adopted  the 
arguments  of  counsel  for  Joseph  Trenerry.  As  to  the  widow's 
right  to  claim  against  the  estate,  he  cited  Dixon  v.  Diocon  (I), 

y)  4  V.L.R,,  li.  267.  ik)    7  Hare  299.  {I)    9  Ch.  D.  687. 
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Mr.  Topp  for  Thos.  Trenerry  and  William  Martyn  Trenerry,  the 
specific  devisees  of  the  Doctor  s  Creek  and  Ballarat  properties: — 

If  the  mortgaged  properties  mast  pay  off  the  whole  deht,  the 
specific  devisees  will  get  absolutely  nothing,  and  the  testator 
must  have  known  the  value  of  the  properties.  It  is  most  impro- 
bable that  he  could  intend  to  benefit  the  specific  devisees  by 
giving  them  properties  which  on  the  plaintiff's  construction  were 
worth  nothing.  The  provisions  of  the  will  show  a  distinct 
intention  to  keep  the  properties  in  the  family,  and  not  to  have 
them  sold.  There  is  a  power  given  to  the  trustees  to  manage  the 
estates  during  the  minority  of  those  entitled,  and  deduct  the 
expenses  of  management  This  excludes  the  deduction  of  any- 
thing but  those  expenses:  Etw  v.  Tathxim  (m).  There  is  also  a 
power  of  sale  given  to  the  executors,  which  is  only  to  be  exercised 
at  certain  times  and  under  certain  conditions.  That  shows  an 
intention  that  these  properties  are  not  to  be  sold  at  any  other 
time,  or  for  payment  of  debts.  The  powers  of  attorney  may  be 
looked  at.  "  Deed  or  other  document"  is  not  ejvsdem  generis 
with  will:  Maxwell  on  Statutes^  p.  303. 

The  widow  is  not  entitled  to  any  arrears.  She  is  only  entitled 
to  one  year's  arrears  where  the  property  is  pin-money  for  her 
personal  adornment.  Where  she  allows  her  husband  to  receive 
the  whole  income  of  her  separate  property,  she  is  not  entitled  to 
any  arrears:  Brighton  Husband  and  Wife,  260-1. 

Mr,  De  Verdon  for  the  widow: — 

There  is  no  specific  agreement  here,  nor  are  there  any  facts  from 
which  an  agreement  can  be  implied,  that  the  wife  was  to  allow 
her  husband  to  receive  the  rents,  and  there  is  no  evidence  that 
he  did  receive  them.  In  order  to  deprive  the  wife  of  her  right 
to  claim  arrears,  it  must  be  shown  that  the  husband  received  the 
rents,  and  applied  them  for  the  benefit  of  the  family:  Beresford 
V.  The  Archbishop  of  Armagh  (n);  Payne  v.  Little  (p);  Foes  v. 
Foes  (p).  There  is  no  such  evidence  in  the  present  case.  If  the 
case  were  one  between  the  wife  and  the  assignee  of  the  husband, 
her  laches  might  bar  her;  but  the  question  here  is  one  between 

(m)  3  De  G.  J.  &  S.,  at  p.  449.  (o)    26  Beav.  1. 

(»)    13  Sim.  649.  (p)  15  Ir.  Chy.  223, 
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the  wife  and  her  husband's  estate.    She  is,  at  any  rate,  entitled       1881 
to  one  year's  arrears.    The  widow  objects  to  Tregothnan  being      browh 
sold,  except  subject  to  the  annuity.  Abbott. 

ifr.  Lawes  in  reply: — 

The  answer  admits  that  the  testator,  or  his  agents,  received 
the  rents  of  Tregothnan.  [Mr.  Justice  Williams.  It  amounts 
to  this,  that  the  mere  fact  of  not  asking  for  the  annuity,  amounts 
to  an  implied  contract  that  the  husband  shall  receive  it.]  It  is 
impossible  to  showi  that  every  penny  of  it  was  expended  by  the 
husband  for  the  benefit  of  the  family. 

There  was  no  conversion  here  in  equity  of  Campbellfield.  To 
effect  such  a  conversion,  there  must  be  either  an  express  direc- 
tion, or  a  contract  to  sell:  Levnn  on  Trusts  (7th  ed.,)  809.  Here 
there  is  an  option  given  to  sell:  Brownaon  v.  Lawrence  was 
questioned  in  SaclcviUe  v.  Smyth  (j). 

Cur.  adv.  vvZt. 

Mb.  Justice  Williams: —  Oc«.  20. 

This  is  an  administration  suit,  instituted  by  the  plaintiff  on 
behalf  of  herself  and  others,  the  residuary  devisees  under  the  will 
of  Edward  Trenerry,  for  the  purpose  substantially  of  having  it 
dedared  that  certain  properties  of  the  testator,  known  as 
"Tregothnan,"  "Doctor's  Creek,"  and  "Ballarat"  properties, 
respectively,  and  which  had  been  mortgaged  in  the  lifetime  of 
the  testator  to  the  Commercial  Bank  of  Australia,  are  primarily 
liable  to  satisfy  the  mortgage  debts  in  exoneration  of  the 
residuary  real  estate  and  of  the  personalty;  and  that  the  residuary 
real  estate,  otherwise  the  Campbellfield  estate,  be  recouped  the 
amount  paid  by  the  Campbellfield  estate  in  discharge  of  the 
mortgage  debts;  and  for  other  minor  purposes. 

This  case,  though  the  facts  are  simple  enough,  involves  the 
decision  of  some  extremely  difficult  and  obscure  points  of  law. 
Those  points  have,  in  my  opinion,  been  most  ably  argued  on  both 
aides;  and  I  am  free  to  confess  that  I  entertain  even  now  some 
doubt  as  to  the  soundness  of  my  decision  on  the  main  point  in 
the  case,  namely,  the  primary  liability  of  the  mortgaged 
properties  to  payment  of  the  mortgage  debts. 

iq)  L.R.,  17  Eq.  153. 
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)8l  The  facts,  so  far  as  they  are  material  to  the  points  to  be  decided 

^^  are  shortly  as  follows: — On  the  5th  of  November,  1877,  the  testate 
^.^  made  his  will,  and  by  that  will,  amongst  other  things,  bequeathed  t 
his  trustees  the  three  properties  above  mentioned  in  strict  entai 
respectively,  to  the  use  of  his  three  brothers  respectively,  eacl 
brother  being  madia  in  turn  first  tenant  for  life.  He  bequeathes 
the  residue  of  his  real  and  personal  estate  (that  residue  of  th 
real  estate  being  the  Campbellfield  property)  to  such  of  hi 
nephews  and  nieces  as  should  be  living  at  the  time  of  his  deatl 
he  also  bequeathed  three  pecuniary  legacies  of  1001.  each,  an 
three  pecuniary  legacies  of  2500i.  each,  to  certain  legatee 
in  the  will  named.  The  testator  died  in  England  on  the  2l8 
April,  1880,  and  died  seized  of  the  Tregothnan,  Doctor's  Creel 
Ballarat,  and  Campbellfield  properties;  but  during  his  lifetime 
and  after  the  date  of  his  will,  the  testator  mortgaged  th 
properties  known  as  Tregothnan,  Doctor's  Creek,  and  Ballara 
to  the  Commercial  Bank  of  Australia  (Limited)  to  secure  certau 
monies  borrowed  by  him  from  the  bank,  which  monies  at  th 
time  of  his  death  amounted  to  about  97002.  He  was  also  at  th 
time  of  his  death  indebted  to  a  number  of  unsecured  creditors  t 
the  extent  of  2000!.  The  testator,  by  an  ante-nuptial  settlemen 
in  favour  of  his  wife  Louisa  Trenerry,  had  charged  th 
Tregothnan  property  with  an  annual  rent  charge  of  500Z.  for  he 
separate  use. 

Probate  of  the  will  was  granted  to  the  executors  by  th 
Supreme  Court  of  this  colony  on  the  29th  July,  1880,  and  i 
September  of  the  same  year  the  executors  sold  the  Campbellfiel 
estate,  which  was  unencumbered  both  then  and  at  the  date  of  th 
testator's  death,  for  the  sum  of  13,100!.,  and  out  of  that  sum  pai' 
ofi*  the  debt  to  the  Commercial  Bonk  secured  on  the  mortgages 
properties  before  mentioned.  The  testator's  personal  estate  ii 
altogether  insufficient  to  pay  the  legacies  ai^d  the  testator's  debt 
other  than  the  mortgage  debts. 

Under  the  old  law  the  personalty  was  primarily  liable  to  pay  th 
whole  of  the  testator's  debts,  including  mortgage  debts ;  but  a  com 
plete  change  in  the  law  was  efiected  on  the  passing  of  the  "Bea 
Property  Statute  1864,"  which,  by  section  150,  enacts  in  substanc 
that  all  lands  which  at  the  time  of  the  mortgagor's  death  ar 
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charged  with  the  payment  of  any  sum  of  money  by  way  of  mort-        1881 
gage  shall,  as  between  the  different  persons  claiming  through  or      Brown 
ander  the  deceased  person,  be  primarily  liable  to  the  payment  of     Abbott 
all  mortgage  debts  charged  thereon,  unless    the  testator  has 
by  his  will,  or  deed,  or  other  document  signified  a  contrary 
or  other   intention.      As   the   law  now  sfcands,   therefore,   the 
questions,  so  far  as  I  have  at  present  gone,  to  be  decided  are 
(1)  QvAi  these  three  mortgaged  properties  has  the  testator  signified 
a  contrary  or  other  intention;  in  other  words,  has  he  signified  an 
intention  that  they  shall  not  be  primarily  liable  for  payment 
of  the  mortgage  debts?     (2)  If  so,  has  he  signified  that  intention 
in  the  proper  way  or  by  the  proper  means? 

It  is  admitted  on  all  sides  that  the  Court  is  not  at  liberty,  in 
order  to  ascertain  whether  this  intention  has  been  signified  or  not, 
to  look  at  or  consider  the  conduct  of  the  testator,  or  any  act  or 
acts  of  the  testator  or  his  agent.  The  defendants,  who  contend 
that  the  Court  may  look  beyond  the  will,  agree  that  the  Court  in 
so  doing  is  confined  to  some  deed  or  document  executed  or  signed 
by  the  testator.  This  contrary  intention,  therefore,  has  to  be 
found  signified  in  or  by  some  document  in  writing. 

It  has  been  contended  and  with  much  force,  on  the  part  of  the 
plaintiffs,  that  the  contrary  intention  must  appear  in  the  will 
itself,  that  in  this  case  it  does  not  appear  in  the  will  itself,  and 
that  if  the  Court  is  at  liberty  to  look  for  that  intention  in  any 
other  deed  or  document  executed  or  signed  by  the  testator,  such 
intention  is  not  to  be  found  in  any  such  deed  or  document. 

On  the  other  hand,  it  has  been  contended  on  behalf  of  the 
defendants,  with  equal  force,  that  that  contrary  intention  does 
appear  in  the  will  itself;  that  if  it  does  not,  the  Court  is  at  liberty 
to  look  for  it  in  any  other  deed  or  document  executed  or  signed 
by  the  testator,  and  that  dehoi^s  the  will,  that  contrary 
intention  is  to  be  found  in  certain  powers  of  attorney  executed 
by  the  testator  relating  to  these  three  properties  and  to  the 
Campbellfield  estate  after  the  date  of  his  will,  and  of  course 
before  his  death.  These  powers  of  attorney  are  five  in  number, 
*nd  are  respectively  dated  23rd  March,  1877;  two  of  the  6th 
November,  1877  (the  day  after  the  execution  of  the  will),  12th 
April,  1878;  and  9th  September,  1879;  and  are  all  in  favour  of 
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n  the  same  attorney,  David  Abbott.  With  some  doubt,  I  think  th< 
^  contention  on  the  part  of  Mr.  Lawes  for  the  plaintiff  that  th< 
jyj^^  words,  "  deed  or  other  document,"  apply  to  the  case  of  an  intes 
tacy,  and  not  to  the  case  of  a  will,  is  not  well-founded;  and  tha 
if  the  intention  of  the  testator  that  the  mortgaged  properties  shal 
not  be  primarily  chargeable  with  the  mortgage  debts,  is  signifie( 
by  any  deed  or  document,  executed  or  signed  by  him  deJior 
the  will,  the  signification  of  such  intention,  by  that  means,  i 
sufficient  to  exonerate  the  mortgaged  property  from  primar] 
liability. 

With  some  doubt,  also,  I  have  come  to  the  conclusion  that  thi 
contrary  intention  is  not  signified  in  or  by  the  will  per  se;  bjh 
though  at  one  time  I  was  disposed  to  think  that  that  intentioi 
was  so  signified  by  the  will  plus  the  two  powers  of  the  6tl 
November,  1877,  and  the  power  of  12th  April,  1878, 1  have  oi 
further  reflection  arrived  doubtingly  at  the  opinion  tha 
that  is  not  so,  and  that  neither  by  these  documents  nor  by  th 
will  and  these  documents,  taken  together,  is  that  intention  of  th 
testator  to  which  I  have  referred,  signified. 

It  certainly  may  be  inferred,  gathered,  conjectured,  frot 
those  documents  and  the  will,  that  the  testator's  intentio 
was  to  mortgage  those  three  properties,  which  he  had  settle 
in  strict  entail  by  his  will,  merely  temporarily  to  the  exten 
of  15,000?.,  for  the  pui-pose  of  paying  the  balance  of  th 
purchase-money  of  the  Campbellfield  estate,  and  to  cut  u 
the  Campbellfield  estate  into  lots  as  speedily  as  possible,  an 
then  sell  it  in  lots  without  delay,  and  with  the  proceed 
to  discharge  the  15,000Z.  boiTOwed  on  the  three  entaile 
properties;  and  that  on  12th  April,  1878,  finding  this  had  no 
been  done,  he  became  desirous  of  shifting  the  burden  on  tbos 
three  properties  to  the  Campbellfield  estate,  and  thus  free  th 
Trego thnan  (subject  to  the  rent-charge).  Doctor's  Creek,  ani 
Ballarat  properties  altogether.  But  I  do  not  think  it  i 
sufficient  to  be  able  to  infer,  gather,  conjecture  such  inten 
tion — an  intention,  in  other  words,  to  load  the  CampbellfieL 
estate  with  the  mortgage  debts  on  the  three  properties  an< 
free  them.  The  intention  must,  I  think,  be  signified  (whici] 
it  will  be  obsei*ved,  is  the  word  used  in   the  statute) — I  d< 
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not  say  by  express  words,  but  by  something  amounting  almost  1881 
to  necessary  inference  or  necessary  implication.  And  I  may  here  g^o^^ 
remark  that  the  last  power  in  date — ^namely,  that  of  the  9th  .  ^• 
September,  1879 — is  inconsistent,  to  a  certain  extent,  with  the 
inference  or  conjecture  to  which  I  have  referred,  as  on  that  date 
and  by  that  power,  the  testator  authorises  his  attorney  to  borrow 
ll,000i.  not  on  Campbellfield,  but  on  the  three  entailed  pro- 
perties. A  conjecture  might  be  made  from  this  that  the  testator's 
object  was  not  to  burden  Campbellfield  to  the  extent  of  16,000?., 
but  only  to  4000i.,  and  to  charge  the  three  properties  with  the 
balance;  or  it  may  be  another  sum  of  money  altogether,  and  so 
might  the  15,000Z.  mentioned  in  the  power  of  12th  April,  1878, 
be  a  dififerent  15,000Z.  from  that  mentioned  in  the  power  of  6th 
November,  1877.  I  merely  make  these  observations  to  show  how 
careful  the  Court  must  be  to  keep  clear  of  the  field  of  mere  infer- 
ence and  conjecture,  and  to  point  out  that  it  is  the  duty  of  the 
Court,  even  if  the  Court  thinks  that  the  testator's  intention  was 
to  free  the  mortgaged  properties  from  the  debt  and  to  charge 
some  other  portion  of  his  property  with  that  debt,  not  to  give 
effect  to  that  intention  unless  it  be  clearly  signified  in  or  by  the 
will,  or  in  or  by  some  deed  or  other  document  executed  or  signed 
by  the  testator,  or  by  these  combined. 

A  great  number  of  authorities  were  cited  to  me  in  the  course 
of  the  argument,  for  which  I  am  much  indebted  to  the  counsel 
engaged.  To  those  cases  I  may  add  the  cases  of  Mdlish  v. 
VaUins  (r)  and  Elliott  v.  Dearaley  (s),  which,  I  believe,  were  not 
cited.  But  on  examination  it  will  be  found  that  in  nearly  all  the 
cases  where  the  property  burdened  with  the  mortgage  debt  was 
beld  relieved  from  its  primary  liability,  the  decisions  in  favour  of 
the  exoneration  of  the  mortgaged  property  from  such  primary 
liability  turned  on  this  fact,  that  the  testator  in  and  by  his  will 
charged  a  certain  other  portion  of  his  property  specifically  with 
the  payment  of  his  debts.  Smith  v.  Smith  (t);  MeUiah  v. 
FoHitid,  above  cited ;  Eno  v.  Tatham  (v),  approved  of,  I  think, 
in  EUiott  v.  Deareley,  cited  above ;  Mocyi^e  v.  Moore  {w).  On  the 
other  hand,  directions  by  the  testator  in  his  will  that  his  debts 

M  2  J.  ft  H.,  194L  («)    16  Ch.  D.  329.  {t)   3  6if.  263. 

(V)   3DeG.  J.&S.  443.  {w)    1  De  G.  J.  &  S.  602. 
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should  be  paid  as  soon  as  possible,  or  that  they  should  be  paid  oui 
of  his  estate,  have  been  held  not  sufficient  for  the  purpose  of  sig- 
nifying  the  contrary  intention  mentioned  in  the  statute.  Pem 
bi'oke  V.  Friend  (x) ;  Coote  v.  Lowndes  (y) ;  WooUtencroft  v 
WooUtencToft  {z) ;  Brownson  v.  Laurance  (a),  questioned  as  re 
gards  the  second  ground  of  that  decision  by  the  Master  of  th< 
Rolls  in  SacJcviUe  v.  Smyth  (6). 

I  therefore  venture  to  think  that  as  far  as  the  decisions  ii 
other  cases  can  be  applied  to  this  particular  case  at  all,  thesi 
decisions  support  the  conclusion  at  which  I  have  arrived 
but  as  different  words  occur  in  different  wills,  and  in  othe 
documents  signed  by  the  testator  (assuming  those  othei 
documents  may  be  looked  at),  each  case  must,  to  a  very  grea 
extent,  be  decided  on  its  own  footing. 

On  this  point,  Mr.  Webb,  for  the  defendants,  further  urged  tha 
tiie  devising  these  three  properties  in  strict  entail  was  sufficien 
to  signify  the  contrary  intention;  in  other  words,  to  exclude  thi 
operation  of  sec.  150  of  the  "  BeaZ  Property  Statute  1864."  Th< 
second  ground  of  the  decision  of  Lord  Romilly  in  Broionson  ^ 
Laurance  (a),  is  certainly  in  favour  of  that  view,  but  the  Maste 
of  the  Bolls  (Sir  George  Jeasel),  in  the  later  case  of  SackviUe  ^ 
Smyth  (6),  dissents  unmistakably  from  Lord  RomUly'a  judgmen 
upon  that  ground,  and  if  I  may  say  so  with  deference,  I  agre< 
with  the  decision  in  SackviUe  v.  Smyth, 

On  this  part  of  the  case  I  am,  therefore,  of  opinion  that  th< 
three  mortgaged  properties  are  primarily  liable  for  the  paymen 
of  the  mortgaged  debts  charged  on  these  properties,  an( 
consequently  that  the  residuary  real  estate,  otherwise  Campbell 
field,  which  has  been  sold,  and  with  the  proceeds  of  sale  hai 
discharged  these  mortgage  debts,  should  be  recouped  the  amount 
so  paid  by  Campbellfield  in  discharge,  with  interest 

Before  I  come  to  the  minutes  of  the  decree  there  is  one  othei 
point  on  which  it  is  necessary  for  me  to  give  a  decision,  and  thai 
is  as  to  the  claim  put  forward  by  Louisa  Trenerry  for  arrears  oi 
the  rent  charge.    It  is  clear,  I  think,  and  so  I  find  the  fact,  thai 


(x)    IJ.  &  H.  132. 
(y)    L.R.  10  Eq.  376. 
(z)     2D6  6.  F.  &  J.  347. 


(a)     L.R.  6Eq.  1. 
(6)    L.R.  17  Eq.  163. 
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her  husband,  or  his  agent,  had  been  receiving  this  rent  charge  for       1881 
the  period  for  which  she  claims,  with  her  consent  and  knowledge,      Browk 
and  that  during  all  that  time  she  lived  with  her  husband  as  his     j^^^yj^ 
wife,  and  was  duly  and  properly  maintained  by  him.    No  protest 
against  the  receipt  of  her  rent  charge  by  her  husband  or  his 
agent,  was  ever  made  by  her,  nor  did  she  make  any  demand  or 
request  for  payment  of  that  rent  charge,  or  of  any  part  thereof,  to 
herself.   On  this  state  of  the  facts,  and  notwithstanding  the  great 
conflict  of  the  authorities  upon  this  point,  I  am  of  opinion  that 
Louisa  Trenerry  cannot  claim  for  those  arrears  of  rent  chaise, 
nor  even  for  one  year's  arrears:  Diaon  v.  Diooon  (c),  cited  in 
argument  by  Mr.  Walker:  and  Lewin  on  Trusts,  7th  edition,  p. 
639,  where  the  authorities  on  both  sides  of  this  question  are 
referred  to. 

DecuLRK  the  three  properties  Doctor's  Creek,  Ballarat,  and  Tregothnan,  subject  to 
tlie  rent  charge,  primarily  liable  to  the  payment  of  the  mortgage  debts  charged 
oa  these  properties,  in  exoneration  of  the  other  real  estate,  and  of  the  personal 
ertate  of  the  testator.  Declare  that  Louisa  Trenerry  has  no  claim  for  arrears  of 
rent  charge.  Declare  that  Oampbellfield  and  the  chattels  specifically  bequeathed 
by  the  will  are  chargeable  rateably  with  the  general  debts  of  the  testator.  Direct 
that  the  necessary  sum  be  raised  to  recoup  Campbellfield  the  amount  paid  by 
Gimpbellfield  in  discharge  of  the  mortgage  debts  with  interest  on  that  amount 
from  date  of  payment,  by  sale  of  the  two  properties.  Doctor's  Creek  and  Ballarat. 
Direct  that  a  valuation  of  Tregothnan  be  made,  subject  to  the  rent  charge,  and 
tbat  a  separate  account  be  kept  of  rents  received  from  Tregothnan.  Direct 
ordinary  administration  accounts.  Declare  that  the  marriage  settlement  of  Louisa 
Trenerry  is  a  valid  first  charge  upon  the  Tregothnan  property  for  the  amount  of 
lier  annuity.  Direct  that  the  executors  make  a  valid  first  charge  under  the 
'*  Transfer  of  Land  SUUnU"  over  Tregothnan,  for  Louisa  Trenerry's  annuity  in 
tenns  of  the  marriage  settlement.  Refer  it  to  the  Master  to  inquire,  and  if 
required  to  do  so,  report  specially,  as  to  the  claim  of  £500,  principal  monies, 
md  interest  thereon,  claimed  by  Louisa  Trenerry,  and  that  the  Master  be  at 
liberty  to  receive  evidence  by  affidavit  as  to  real  claimu  Costs  and  further 
directions  reserved.     Liberty  to  apply. 

Solicitors  for  the  plaintiff:  Hughes  <k  Mickie. 
Solicitor  for  the  executors  :  Abbott. 
Solicitors  for  the  widow :  Moule  &  Seddon. 
Solicitor  for  the   other  parties:   Klingender,  Oharsley,  and 
I>uskdon,  for  Watson,  Ballarat. 

(c)   9Ch.  D.  587. 
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MCCARTHY  r.  RYAN,    (a) 

-  Praetiee  in  Eqvity—**  Insolvency  Statute  ISIV  (No.  219),  sec,  75— Insolvency  of 
defendant — Undrfended  suit. 

The  Ck>art  will  not  take  jndicial  notice  of  the  insolvency  of  a  defendant. 

Qucere, — Whether  the  insolvency  of  a  defendant  renders  a  suit  defective. 

This  suit  was  set  down  as  undefended. 

Mr.  Goldsmith  asked  for  a  decree  in  terms  of  the  prayer  of  the 
bill,  upon  affidavits  verifying  the  bill. 

Mr.  Topp,  for  the  official  assignee  of  the  defendant : — 
The  defendant's  estate  has  been  sequestrated.  The  suit  there- 
fore is  defective,  and  cannot  be  proceeded  with  until  a  suggestion 
of  the  insolvency  is  entered.  Sec.  75  of  "  The  Insolvency  Statute" 
includes  suits  in  equity.  WUliaon  v.  Warburton  (6)  is  practically 
overruled  by  Prigg  v.  Johnstone  (c),  which  was  decided  on  sec.  77. 
The  words,  however,  of  both  sections  are  the  same.  [Mr. 
Justice  Holroyd.  How  can  I  take  judicial  notice  of  the  insol- 
vency ?]  It  is  published  in  the  Oovermnent  Gazette.  [Mr.  Jus- 
tice Holroyd.  I  am  not  bound  to  read  that.]  Mr.  Justice 
Moleaworth  took  judicial  notice  of  an  insolvency  without  its  being 
brought  under  his  attention  in  any  way,  in  Lan£  v.  Loughnan  (d). 
The  suit  may  be  collusive  as  against  the  creditors,  and  the 
assignee  has  a  right  to  appear  and  defend  if  he  think  fit. 

Mr.  Goldsmith,  contra : — 

The  Court  cannot  take  judicial  notice  of  the  insolvency.  Lane 
V.  Loughnan  was  a  motion  for  attachment  made  ex  parte.  The 
words  of  sec.  75  clearly  apply  only  to  actions  at  law.  England 
V.  Moore  (e)  is  an  authority  that  the  suit  does  not  become  defec- 
tive by  the  insolvency  of  the  defendant. 

Mr.  Justice  Holroyd  : — 

I  cannot  take  judicial  notice  of  the  insolvency.  I  shall  make  a 
decree  for  what  it  is  worth.    England  v.  Moore  would  seem  to  be 


(a)    Coram  Holroyd,  J. 

(6)    4A.J.R.66. 

(c)    6  V.L.R.,  Eq.  311. 


{d)    Ante,  p.  22. 

(e)     6  V.L,R.,  Eq.  62. 
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an  authority  that  even  if  I  could  take  jadicial  notice  of  the  insol-        1881 
vency,  the  case  could  proceed.  M'Cakthy 


The  case  was  then  proceeded  with,  and  a  decree  made  for  the 
plaintiff  in  terms  of  the  prayer  of  the  bill. 

Solicitors  for  plaintiff:  Anderson  Jk  Croker. 
Solicitors  for  the  assignee :  Taylor  A  Manton. 


Ryan. 


CAMPBELL  V.  JARRETT  (a). 

WiU^onttruetion —  Way  qf  necessity— Juriadietion —  *  *  Transfer  of  Land  Statute*—       Oct,  21 . 
Correcting  certificate  procured  by  fraud — Ehcecutor— Costs — Exhibits,  Nov,  2. 

A  testator,  who  was  owner  of  a  blopk  of  land,  devised  to  his  son  that  portion  of 
ii  which  was  occnpied  by  his  son  at  the  testator's  death,  and  devised  to  his 
daughter  the  portion  of  it  occupied  by  himself.  The  testator  had,  during 
his  lifetime,  exercised  a  right  of  way  over  portion  of  the  land  in  his  son's  occupa- 
tion to  gsin  access  to  the  land  in  his  own  occupation. 

Hdd,  that  under  the  will  the  daughter  had  the  same  right  of  way  of  necessity, 
which  had  been  exercised  by  the  testator  during  his  lifetime. 

A  Court  of  Equity  has  no  power  to  correct  a  certificate  of  title  procured  by 
frmd,  but  can  make  a  decree  ordering  the  defendant  to  transfer  and  vest  in  the 
plaintifi  the  land  included  in  such  certificate. 

A  testator  devised  a  portion  of  his  land  to  his  daughter  and  another  portion  to 
his  ion,  whom  he  appointed  executor.  The  son  induced  his  sister  to  sign  an  appli- 
eition  to  bring  the  land  under  the  "  Tranter  of  Land  Statute,"  In  a  suit  by  the 
daoghter  to  rectify  the  certificates  issued  to  her  and  her  brother,  as  not  correctly 
showing  the  portions  to  which  each  was  respectively  entitled,  the  defendant  (the 
encotor)  was  ordered  to  pay  the  costs,  on  the  ground  that  he  did  not  see  that  the 
plaintifr  8u£Eiciently  understood  the  application  she  was  signing. 

At  the  conclusion  of  a  case,  the  defendant  is  entitled  to  have  his  exhibits 
hick, 

Surr  by  Hsmei  Campbell  against  Qeorge  Jarrett  to  have  two 
certificates  of  title  issued,  as  the  plaintiff  alleged,  by  the  Titles 
Offices  in  error,  induced  by  the  fraudulent  misrepresentations  of 
tbe  defendant,  corrected  so  as  to  include  the  lands  to  which  the 
plaintiff  and  defendant  were  respectively  actually  entitled. 

Stephen  Jarrett,  deceased,  the  father  of  the  plaintiff  and  of  the 
defendant,  was  at  the  time  of  his  death  seised  in  fee  simple  of  a 
piece  of  land,  situated  in  Percy-street,  Portland,  on  a  portion  of 

(a)  Coram  HoLROTD,  J. 
V.LK.,  Vol.  VH.,  Eq.  K 
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which  he  resided,  and  carried  on  business  as  an  ironmonger.  He 
made  his  will  on  the  26th  March,  1877,  which  was,  so  far  &s 
material  to  the  case,  as  follows  : — 

**  I  giro,  devise,  and  bequeath  to  my  son,  George  Jarrett  {the  drfendaaU),  the 
yard  and  premises,  together  with  the  baildings  erected  thereon  now  in  his  poeses- 
sion  and  ocenpation  absolutely.  I  give,  devise,  and  bequeath  to  my  youngest 
daughter,  Harriet  {the  plaintiff),  my  land  and  premises  in  Percy-street,  in  the  said 
town,  together  with  the  shop  and  iron  store  and  other  buildings  erected  thereon, 
for  her  life.  From  and  after  her  decease,  I  give  and  bequeath  the  same  to  my  said 
son,  George  Jarrett,  absolutely.'' 

The  testator,  by  his  will,  appointed  the  defendant  and  one  F. 
Schofield,  executors. 

At  the  eastern  end  of  the  land  fronting  Percy-street  was 
the  "iron  store"  mentioned  in  the  will,  which  extended  nearly 
across  the  land  from  north  to  south,  and  covered  a  space 
of  eleven  feet  from  east  to  west,  and  was  used  almost 
exclusively  by  the  testator  for  storing  iron  goods,  &c.  At  the 
time  of  the  testator  s  death  the  defendant  was,  and  for  many 
years  prior  thereto  had  been,  with  the  testator's  consent,  in 
possession  of  the  northern  twenty-eight  feet  of  the  land  fronting 
Percy-street,  and  extending  back  to  the  iron  store,  on  which  he 
had  erected  a  forge  and  workshops,  and  carried  on  the  business 
of  a  smith  and  wheelwright.  The  southern  twenty-eight  feet, 
as  far  back  as  the  iron  store,  was  covered  by  a  shop  and  yard 
which  was  occupied  and  used  by  the  testator.  Between  the  shop 
and  yard  and  the  land  occupied  by  the  defendant's  forge  and  work- 
shop, there  was  a  strip  of  land  ten  feet  wide,  or  thereabouts, 
which  had  been  formed  into  a  road,  running  from  Percy-street 
to  the  iron  store.  There  was  a  conflict  of  evidence  as  to  whether 
the  testator,  or  the  defendant,  formed  the  road;  but  it  was  proved 
that  the  defendant's  workmen  used  to  work  over  the  road,  and 
the  defendant's  materials  were  left  on  it,  but  that  carts  and 
waggons  conveying  stores  and  other  matters  for  the  use  of  the 
testator,  used  to  pass  regularly  over  the  road  to  the  store. 
It  was  also  proved  that  whenever  the  road  was  blocked  by  the 
defendant's  materials,  so  that  waggons  with  the  testator's  goods 
could  not  pass  along  it,  the  defendant's  workmen  either  cleared 
the  way  for  the  passage  of  the  waggons,  or  carried  the  goods 
from  the  waggons  to  the  store. 
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After  probate  of  the  testator's  will  had  been  granted  to  the  I88l 
executors,  the  defendant  suggested  to  the  plaintiff  that  the  land  Campbell" 
should  be  brought  under  the  *'  Transfer  of  Land  Statute**  and  cer- 
tificates issued  to  the  plaintiff  and  the  defendant  respectively  of 
the  portions  of  the  land  passing  to  each  under  the  will.  The 
plaintiff  assented  to  this.  The  defendant  swore  that  at  the  time 
he  proposed  this  he  explained  to  the  plaintiff  what  portions 
respectively  each  was  to  have.  This  was,  however,  absolutely 
denied  by  the  plaintiff.  It  was  further  sworn  by  the  defendant 
that  an  express  agreement  was  arrived  at  between  him  and  the 
plaintiff  that  the  plaintiff  should  have  the  southern  twenty-eight 
feet  frontage  to  Percy-street  to  the  full  depth  of  the  land,  and 
the  defendant  the  northern  thirty-eight  feet  to  the  full  depth  of 
the  land,  including  the  road  and  half  the  store  at  the  rear,  in 
consideration  of  his  giving  up  his  claim  to  a  portion  of  the 
southern  twenty-eight  feet,  which  the  defendant  claimed  under 
tbe  will  as  having  been  occupied  by  his  works.  This  agree- 
ment was  also  denied  by  the  plaintiff. 

An  application  to  the  Titles  Office  was  signed  by  both  execu- 
tors, and  also  by  the  plaintiff^  to  bring  the  land  under  the  Act, 
and  have  two  certificates  issued.  The  defendant,  in  support  of 
the  application,  made  a  statutory  declaration  on  the  13th  July, 
1879,  in  which  he  stated — "  I  am  the  George  Jarrett  referred  to 
in  the  will  of  the  said  Stephen  Jarrett  by  the  words  *  I  give  and 
bequeath  to  my  son,  George  Jarrett,  the  yard  and  premises^ 
together  with  the  buildings  thereon,  now  in  his  possession.'  The 
land  described  by  the  will  of  the  said  Stephen  Jarrett  as  'the 
yard  and  premises,  together  with  the  buildings  thereon  now  in 
his  possession,'  is  the  northern  38  feet  of  the  land,  the  subject  of 
this  application,  and  is  part  of  the  land  devised  to  me  by  my 
father,  Stephen  Jarrett,  by  his  l^id  will."  The  bill  charged  that 
at  the  time  the  defendant  made  this  declaration  he  well  knew 
that  a  portion  of  the  iron  store,  specifically  devised  to  the  plaintiff, 
stood  on  the  northern  38  feet,  and  also  that  the  same  included 
the  road  used  by  Stephen  Jarrett;  and  that  the  defendant  had 
never  been  in  possession  or  occupation  of  the  northern  38  feet  of 
the  block,  but  only  of  that  portion  of  it  having  a  frontage  of  28 
feet  to  Percy-street,  by  a  depth  of  137  feet  6  inches.   Certificates 
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1881       of  title  were  issued— one  to  the  defendant,  giving  him  the 

Campbkll    northern  38  feet  of  the  land,  including  half  the  store  at  the  rear 

Jabrrt.     ^^^  ^^  whole  of  the  road;  and  the  other  to  the  plaintiff,  giving 

her  a  life  estate  in  the  southern  28  feet  of  the  land  and  the 

portion  of  the  store  standing  thereon. 

There  was  a  considerable  conflict  of  testimony  as  to  what 
portion  of  the  land  was  occupied  by  the  defendant's  works  and 
materials  at  the  time  of  the  testator's  death,  and  as  to  what 
portion  of  the  land  was  called  *'  the  yard." 

Disputes  arose  between  the  plaintiff  and  the  defendant  subse- 
quently to  the  issue  of  the  certificates  of  title,  and  the  defendant 
refused  access  over  the  road  to  the  plaintiff,  and  blocked  up  a 
door  and  gate  leading  from  her  portion  of  the  land  on  to  the 
road.  The  plaintiff  submitted  that  the  certificates  should  be 
corrected  by  the  Court,  so  that  the  certificate  issued  to  the 
defendant  should  comprise  the  northern  portion  of  the  land,  with 
a  frontage  to  Percy-street  of  28  feet  and  a  depth  of  137  feet 
6  inches,  and  the  certificate  to  the  plaintiff,  the  remaining  portion 
of  the  land,  without  any  right-of-way  over  the  road,  being 
reserved  to  the  defendant,  and  prayed  that  the  defendant  be 
ordered  to  deliver  up  his  certificate  of  title  to  be  so  corrected. 

Mr.  Webb,  Q.C.,  and  Mr.  Neighbour  for  the  plaintiff: — 
It  is  clear  that  by  the  will  the  whole  of  the  store  at  the  rear 
of  the  premises  was  given  to  the  plaintiff,  and  the  defendant  has 
improperly  procured  a  portion  of  it  to  be  included  in  his  certifi- 
cate. The  will  really  gives  nothing  in  Percy-street  to  the  defen- 
dant. The  latter  part  gives  everything  in  Percy-street  to  the 
plaintiff;  and  if  there  is  any  repugnancy  in  the  provisions  of  the 
will,  the  latter  provisions  must  prevail  over  the  former.  The 
latter  provisions  cut  down  the  estate  given  to  the  defendant  to  a 
mere  remainder.  [Mr.  Justice  Holroyd.  My  present  impres- 
sion is  that  on  the  construction  of  the  will  the  whole  of  the  iron 
store  is  given  directly  to  the  daughter  for  life,  with  a  right  of  way 
over  the  road.  If  the  testator  gives  the  store  by  his  will,  and  he 
himself  had  a  right  of  access  to  it  over  the  road  during  his  life 
that  right  passed  by  the  will  as  a  way  of  necessity.]  We  contend 
we  are  entitled  to  the  road  absolutely.  There  was  at  the  testator's 
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death,  at  mofit  a  joint  oecupancy  of  it  by  the  testator  and  the       1881 
defendant,  and  such  a  joint  occupancy  would  not  satisfy  the    Campbkll" 
words  of  the  will.      In  order  to  pass  the  road  to  the  defendant,    j^^j„ 
he  should  have  had  exclusive  occupation  of  it  at  the  time  of  the 
testator's  death. 

The  defendant  is  not  corroborated  as  to  the  alleged  agreement 
between  him  and  the  plaintiff  prior  to  the  issue  of  the  certificates 
of  title,  and  is  contradicted  by  the  plaintiff. 

A  Court  of  Equity  has  jurisdiction  to  correct  the  certificates  of 
title,  inasmuch  as  they  were  procured  by  the  defendant's  fraud. 
Many  suits  have  been  successfully  brought  to  obtain  title  to  land 
under  the  Act  which  had  been  transferred  through  a  fraud.  The 
suit  has  been  occasioned  by  the  fraud  of  the  defendant,  and  the 
plaintiff  should  get  her  costs. 

Mr,  a'Beckett  and  Mr,  Topp  for  the  defendant : — 

The  plaintiff  claims  too  much  by' her  bill;  she  asks  for  an 
estate  for  life  in  the  road,  a^d  does  not  even  offer  to  grant  the 
defendant  a  right  of  way.  The  defendant  is  entitled  under  the 
will  to  the  fee  in  the  road,  though  the  plaintiff  may  be  entitled 
to  a  right  of  way  over  it. 

There  is  no  jurisdiction  to  order  the  certificates  to  be  given  up 
to  be  corrected,  or  to  correct  them.  Sees.  132  and  13S  of  the 
"Transfer  of  Land  Statute'  (No.  301)  expressly  provide  a 
remedy  where  a  certificate  has  been  fraudulently  or  wrongfully 
obtained,  and  that  form  of  remedy  should  have  been  pursued  by 
the  plaintifi.  Where  a  statute  which  imposes  an  obligation 
provides  a  specific  means  of  procedure  for  enforcing  it,  no  other 
course  than  that  provided  by  the  Act  can  be  pursued  :  Maxwell 
on  Statutes  366.  A  certificate  of  title  is  a  new  kind  of  document 
of  title  issued  by  a  public  officer,  and  is  not  made  inter  partes  like 
a  conveyance;  if  it  is  to  be  rectified  or  altered  in  any  way,  the 
registrar  of  titles,  the  officer  who  signs  the  document,  is  a  neces- 
sity party  to  the  suit. 

If  the  Court  holds  that  the  plaintiff  is  entitled  to  a  right  of  way 
over  the  road,  it  should  be  a  qualified  right  of  way — GraU  on 
SaseTnents  (5th  ed.)  337 — otherwise  the  plaintiff  may  insist  on 
the  defendant  not  using  the  road  at  all. 
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As  to  costs,  the  plaintiff  has  always  claimed  more  than  she  wa 
entitled  to,  and  has  made  an  unfounded  charge  of  fraud  agains 
the  defendant.  She  alleges  in  her  bill  that  she  was  not  aware  o 
the  application  to  bring  the  land  under  the  Act,  but  it  was  proves 
she  signed  the  application. 


Mr.  Webb,  Q.C.,  in  reply. 

Mr.  Justice  Holroyd  : — 

The  will,  amongst  other  devises  and  bequests,  devises  thi 
"yard  and  premises"  then  in  the  defendant's  occupation,  to  tb 
defendant  absolutely,  but  does  not  specify  where  the  yan 
and  premises  devised  are  situated.  But  it  was  proved  ii 
evidence  that  for  years  before  his  father's  death  the  defendan 
was  in  occupation  of  certain  portions,  with  smithy,  workshops,  &c. 
these  being  erected  on  what  was  called  the  yard.  The  yard  anc 
premises  referred  to  are  those  which  abutted  on  Percy-street 
Then  the  will  devised  to  the  plaintiff  for  life  the  testator's  "  lan( 
and  premises  in  Percy-street,  together  with  the  shop  and  iroj 
store  and  other  buildings  erected  thereon."  I  think  the  land  an< 
premises  there  referred  to,  especially  with  reference  to  the  word 
"  shop  and  iron  store,"  refer  to  a  strip  of  land  with  the  whole  iroi 
store.  The  shop  is  specially  mentioned  which  faces  the  street.  I 
is  said  that  a  road  was  made  from  Percy-street  to  the  store,  bu 
that  was  never  separated  from  the  rest  of  the  yard  except  by  beinj 
better  laid  down.  The  testator  does  not  in  the  will  refer  to  an; 
road.  Looking  at  the  state  of  things  when  the  will  was  made, 
think  that  the  defendant  had  the  use  of  the  yard  and  of  the  roa< 
also.  The  testator,  when  he  wanted  goods  taken  to  his  ston 
insisted  on  the  road  being  cleared,  or  the  goods  being  carried  t 
the  store.  This  was  so  till  his  death.  I  also  think  that  it  was  th 
intention  of  the  testator  that  the  plaintiff  should  have  the  store 
with  the  right  of  access  to  it  over  the  road.  That  made  i 
improper  to  block  up  the  right  of  access  to  the  store,  and  to  retail 
part  of  the  store.  The  defendant  is  entitled  to  the  land  to  whicl 
I  have  already  referred,  subject  to  a  right  of  way  over  the  road 
similar  to  the  right  exercised  by  the  testator  in  his  lifetime.  It  i 
said  for  the  defendant  that  if  the  right  of  way  is  given  to  th< 
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plaintiff  over  this  land,  she  may  insist  on  no  obstructions  being      I88l 
placed  on  it,  but  I  will  consider  how  this  is  to  be  prevented.  Campbell 

As  to  the  costs,  the  defendant  was  an  executor,  and  if  a  certificate  j^J^ 
of  title  was  obtained  to  the  land,  he  should  have  obtained  a  proper 
one.  He  proposed  to  the  plaintiff  that  certificates  should  be  issued. 
She  asked  him  about  the  divisions  of  the  land.  He  said  that  she 
knew  that  they  were  to  be  according  to  the  will.  I  do  not  think  that 
any  one  could  have  understood  from  that  conversation  what  land 
was  to  be  given  to  her,  and  what  was  to  be  kept  for  the  defend- 
ant himself;  she  was  justified  in  thinking  the  will  would  be 
Mowed.  It  is  said  that  she  was  bound  by  the  application, 
signed  by  her,  to  bring  the  land  under  the  Act.  She  says  it 
was  not  read  to  her ;  but  even  if  it  was  read,  I  do  not  think  it 
would  enlighten  her  on  the  subject.  She  was  a  woman  dealing 
witih  her  brother  and  his  solicitor,  and  they  should  have  seen 
that  she  knew  what  she  was  about.  For  these  reasons  I  think 
the  plaintiff  is  entitled  to  her  costs.  That  is  my  present  view. 
It  is  said  for  the  defendant,  that  I  cannot  give  the  exact  relief 
asked  for.  But  the  bill  asks  for  a  declaration  that  the  plaintiff 
is  entitled  to  the  land;  and  if  the  relief  asked  for,  as  consequent 
on  that,  is  not  the  exact  relief  the  plaintiff  is  entitled  to,  I  can, 
under  the  prayer  for  general  relief,  make  a  decree  that  the 
!  defendant  be  directed  to  do  what  is  necessary  to  carry  out  the 
I  wilL  The  defendant  caused  the  suit  by  not  doing  what  was 
j  right  as  executor,  and  by  not  seeing  that  the  plaintiff  understood 
'»  the  application  for  the  certificate  of  title.  For  that  reason  I  shall 
give  costs  to  the  plaintiff.  I  shall  not  make  a  formal  decree  at 
present,  but  will  consider  the  form  of  decree  I  shall  make. 


Mr.  Justice  Holroyd: —  Nov.z 

I  have  already  stated  the  grounds  of  my  decision,  and  shall 
niake  the  decree  in  the  terms  I  have  minuted. 

No  further  directions  being  reserved,  the  costs  of  suit  will 
include  the  costs  of  working  out  the  decree,  that  is,  of  preparing 
and  executing  the  necessary  transfers  and  other  instruments,  and 
of  preparing  certificates  of  title,  conformable  to  the  foregoing 
dedarations,  and  the  costs,  if  any,  of  the  reference  to  the  Master 
to  settle. 
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The  measurements  of  the  land,  as  stated  in  the  bill  in  the 
plans,  exhibits  A  and  C,  and  in  the  certificate  of  title  put  in 
evidence,  all  differ  in  some  particulars.  In  framing  any  necessary 
transfer  or  instrument,  the  true  measurements  should  be  adopted, 
with  this  proviso,  that  the  depth  of  the  whole  block,  as  given  in 
the  certificates  of  title,  viz.,  148  feet  6  inches,  must  not  be  varied, 
unless  by  mutual  consent  of  the  parties;  and  that  by  "the  piece  of 
land  having  a  frontage  of  28  feet  to  Percy-street,"  is  to  be  under- 
stood the  piece  of  which  the  frontage  is  formed  by  the  shop  and 
dwellinghouse  occupied  by  the  testator  at  his  death. 

DsoLAiis  thftt  the  defendant  is  entitled  to  be  registered  under  the  **Trantfer  of 
Land  StatuW*  as  the  proprietor  of  an  estate  in  fee  simple,  subject  to  the  right<of- 
way  hereinafter  mentioned  in  all  that  pieoe  of  land  on  the  northern  side  of  the 
block  in  the  plaintifTs  bill  mentioned,  having  a  frontage  of  thirty-eight  feet  to^ 
Percy-street,  by  a  depth  of  137  feet,  or  thereabouts,  from  Percy-street  to  the  store 
in  the  said  bill  mentioned  at  the  eastern  end  of  the  said  block.  And  declare  that 
the  plaintiff  is  entitled  to  be  registered  under  the  said  Statute,  as  the  proprietor 
of  an  estate  for  life  in  all  that  piece  of  land  whereon  is  erected  the  said  store 
and  also  aU  that  piece  of  land  on  the  southern  side  of  the  said  block,  having  a 
frontage  of  twenty-eight  feet  to  Percy-street  by  a  depth  of  148  feet  six  inches, 
except  so  much  thereof  as  is  occupied  by  part  of  the  said  store,  together 
with  the  right  during  her  life  for  her  and  her  assigns  and  her 
or  their  servants  or  tenants,  and  other  persons  authorised  by  her  or 
them,  or  her  or  their  tenants,  to  pass  and  repass  with  or  without  horses,  carts^ 
waggons  and  other  carriages,  laden  or  unladen,  from  Percy-street  to  the  said 
store,  over  that  part  of  the  land  occupied  by  the  defendant,  which  is  described 
in  the  said  bill  as  a  road,  for  the  purpose  of  ingress,  egress  and  regress  to  and  from 
the  said  store,  and  to  and  from  any  part  of  the  premises  in  which  the  plaintiff  is 
hereinbefore  declared  to  be  entitled  to  an  estate  for  life,  other  than 
the  said  store.  And  declare  that  the  defendant  is  entitled  to  be  registered  under  the 
said  statute  as  the  proprietor  of  the  remainder  in  fee  simple  in  both  fhe  pieces  of 
land  in  which  the  plaintiff  is  hereinbefore  declared  to  be  entitled  to  an  estate  for 
life.  Decree  that  plaintiff  and  defendant  do  respectively  execute  all  such  transfers 
and  other  instruments,  and  do  all  such  other  things  as  may  be  necessary  to  give 
effect  to  the  foregoing  declarations,  and  order  that  the  plaintiff  do  prepare  the  ne- 
cessary transfers  and  instruments  for  that  purpose,  and  submit  the  same  to  the 
defendant  for  approval  and  execution;  but  refer  it  to  the  Master  to  settle  such 
transfers  and  instruments  in  case  the  parties  differ  about  the  same.  Order  the 
defendant  to  pay  to  the  plaintiff  her  costs  of  suit.  Refer  it  to  the  Master  to  tax  the 
said  costs.    Liberty  to  apply. 

Mr.  a'Beckett  asked  that  the  probate  of  the  will  and  the  de- 
fendant's certificate  of  title,  which  had  been  put  in  as  exhibits  in 
the  cause,  be  given  up  to  him. 

Mr.  Neighbour  objected  that  the  certificate  should  not  be  given 
up.    It  was  obtained  by  fraud,  and  was  the  very  document 
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sought  to  be  rectified.  If  given  up  to  the  defendants,  it  might 
be  encumbered  in  some  way,  so  as  to  throw  obstacles  in  the 
plaintiff's  way. 

Mr.  Justice  Holrotd: — 

I  suppose  there  is  a  lid  penderia  registered.  I  have  no  power  to 
correct  the  certificate  itself.  As  the  suit  is  ended,  I  think  the 
defendant  is  entitled  to  have  his  exhibits  back. 

Order  made. 

Solicitors  for  the  plaintiff':  R  H.  Smith,  for  Lyne,  Portland. 
Solicitor  for  defendant:  Reynolds. 

[Ab  to  the  return  of  exhibits,  see  Stlwood  ▼.  BurstaO,  1  W.  W.  &:  a'B., 
Eq.  9&— Ed.] 


1881 


Cabipbill 
Jarrbtt. 


HOWSE  V.  CAMPBELL. 

FradUu  in  E(iuUy—*'  Equity  Praetiee  Statute  IS65"  {No.  242),  sec.  ^^Svb^uted 
service — Motion  to  set  aside  order  for — Solicitor — Coats, 

When  a  defendant  could  not  be  found  at  his  last  known  place  of  abode,  and 
there  was  ground  for  believing  he  had  withdrawn  himself  to  avoid  being  served 
with  a  biU  in  equity,  an  order  was  made  for  substituted  service  of  the  bill  and 
vht  on  a  solicitor,  who  had  acted  for  him  in  a  prior  transaction  relating  to  the 
had  in  dispute,  and  who,  there  was  reason  to  believe/  was  in  communication 
viihhim. 

The  solicitor  on  whom  such  substituted  service  was  effected  moved  on  notice  to 
Mt  aside  the  order,  but  did  not  show  to  the  satisfaction  of  the  Court  that  he  was 
not  able  to  communicate  with  the  defendant*  and  the  motion  was  dismissed  with 
costs  against  the  solicitor. 

Qvesre, — ^Whether  a  person  on  whom  an  order  for  substituted  service  has  been 
made  has  any  right  to  move  to  set  the  order  aside. 

MonoN  (a)  for  leave  to  substitute  service  of  the  bill  and  writ  in 
this  cause  upon  C.  F.  Maunsell^  a  solicitor  of  the  CoiH:t.  The 
suit  was  brought  by  the  plaintiff*,  as  assignee  of  the  estate  of 
an  insolvent,  Murdoch  Campbell,  to  have  a  transfer  of  a  piece 
of  land  by  the  insolvent  to  his  nephew,  the  defendant 
Kenneth  Campbell,  set  aside  as  being  fraudulent,  and  to  have 

(a)    Coram,  Stsphbn,  J. 
VJlB.,  Vol.  VIL,  Eq.  L 


Oct.  e. 
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\l        Kenneth  Campbell  declared  a  trustee  of  the  land  for  the  plaintifi 

^      as  assignee  of  the  insolvent's  estate.    There  had  been  a  subse- 

BELL    Q^®^**  ^^  ^y  Kenneth  Campbell,  to  the  defendant  Wm.  Lynas 

which  was  alleged  to  be  with  notice.     The  land  was  situated  in 

the  colony,  and  the  plaintiff  had  been  unable  to  effect  service  oi 

the  defendant,  Kenneth  Campbell. 

The  affidavits  in  support  of  the  motion  stated  that  efforts  had 
been  made,  without  avail,  to  find  Kenneth  Campbell,  who  wai 
stated  to  have  gone  to  New  South  Wales.  On  the  1st  April 
the  plain tifi's  solicitor  wrote  to  Mr.  C.  F.  Maunsell,  the  solicitoi 
who  had  acted  for  the  defendant  Kenneth  Campbell,  in  the  sal< 
to  Lynas,  asking  Mr.  Maunsell  to  accept  service  on  behalf  o 
Kenneth  Campbell  and  Murdoch  Campbell.  In  reply  to  sucl 
letter,  Mr.  Maunsell  stated: — "I  don't  know  where  Murdocl 
Campbell  is,  and  I  have  not  seen  Kenneth  for  the  last  few  days 
but  I  don't  think  he  will  agree  to  my  accepting  service  for  him.' 
Mr.  Barrett,  the  plaintiff's  solicitor,  made  an  affidavit  to  th( 
effect,  that  on  the  9th  of  June  he  had  an  interview  with  Mi 
Maunsell,  who  refused  to  give  any  information  as  to  the  where 
abouts  of  the  defendant,  Kenneth  Campbell,  but  stated  that  i 
Mr.  Barrett  had  any  proposal  of  settlement  to  make,  he  woulc 
communicate  the  same  to  Kenneth  Campbell.  Willian 
M'Qill,  the  sheriff's  officer  entrusted  with  service  of  th( 
bill,  swore  that  he  had  made  every  effort  to  effect  service  oi 
Kenneth  Campbell,  without  results,  and  had  made  inquiries  o 
friends  of  his,and  residents  in  the  neighbourhood  of  East  CharltoD 
where  Kenneth  Campbell  used  to  reside,  but  could  learn  nothing 
as  to  his  whereabouts,  and  that  there  were  just  grounds  fo' 
believing  that  the  defendant  Kenneth  Campbell  had  secretec 
or  withdrawn  himself  to  avoid  service.  It  was  now  sought  U 
substitute  service  of  the  biU  and  writ  on  Mr.  Maunsell,  undei 
sec.  4  of  the  "  Equity  Practice  Statute  1865"  (No.  242). 

Mr.  Topp,  in  support  of  the  motion: — 

Reasonable  diligence  has  been  used  to  effect  service  on  Kennetl 
Campbell,  and  it  is  evident  that  he  is  keeping  out  of  the  way  t( 
avoid  service.  Maunsell  has  acted  for  him  in  a  sale  with  refer- 
ence to  the  very  land  now  in  dispute,  and  it  is  apparent,  from  his 
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statements  and  from  the  correapondence,  that  he  is  in  communi-  18^1 

cation  with  Kenneth  Campbell,  and  can  find  him  at  any  moment.  Howsb 

Dicker  v.  Clarke  (6);  Hope  v.  Hope  (c);  Hope  v.  Carnegie  (d).  Campbell. 

His  Honour  made  the  order  as  sought. 


Service  of  the  bill,  writ,  and  order  was  effected  on  Mr.  Maunsell, 
and  he  now  moved  (e),  on  notice  to  the  plaintiff,  to  set  aside  the 
order  for  substituted  service  with  costs  on  the  grounds — 

1.  That  the  said  defendant,  Kenneth  Campbell,  is  not  within  the  jnrisdiction. 
2.  That  the  said  C.  F.  Maunsell  is  not  authorised  by  the  defendant  Kenneth 
Campbell,  to  accept  service  of  any  process,  or  otherwise  to  act  for  him  as  his 
nlicitor  or  agent  in  this  or  any  other  case.  3.  That  there  is  no  evidence  to  show 
that  the  bill  or  summons  has  come  to  the  knowledge  of  the  defendant  Kenneth 
CampbelL  4.  That  there  is  no  satisfactory  proof  before  the  Court  that  the 
defendant  Kenneth  Campbell  secreted  or  withdrew  himself  to  avoid  being  served 
vith  the  process  of  the  Court.  5.  That  the  address  of  the  defendant  Kenneth 
Gimpbell  is  unknown  to  the  said  C.  F.  MaunselL  6.  On  the  further  grounds  dis- 
elosed  in  the  affidavits  sworn  herein. 

Mr.  Maunsell  swore  an  affidavit  in  support  of  the  motion^  in 
which  he  stated  that  he  was  not  instructed  by  Kenneth  Campbell 
to  accept  service  or  act  for  him ;  that  he  believed  Kenneth 
Campbell  left  Victoria  for  Queensland  about  March  last,  and 
had  been,  and  still  was,  travelling  in  charge  of  sheep  in  Queens- 
land, and  that  he  was  unacquainted  with  his  present  address ; 
that  at  the  interview  on  the  9  th  of  June,  referred  to  in  Mr.  Bar- 
retts affidavit,  to  the  best  of  his  recollection  he  spoke  solely  on 
behalf  of  the  defendant  Wm.  Lynas,  and  said  nothing  which 
would  lead  Mr.  BaiTett  to  think  that  he  was  authorised  to  act  for 
Kenneth  Campbell,  though  he  might  have  said  that  if  Mr.  Barrett 
had  any  proposal  of  settlement  to  make  he  would  endeavour  to 
communicate  the  same  to  Kenneth  Campbell. 

Mr,  Quick,  in  support  of  the  motion: — 

The  order  was  made  ex  parte  and  on  insufficient  materials,  and 
should  not  have  been  granted.  [Mb.  Justice  Holroyd.  Such 
orders  are  usually  made  ex  parte.    The  question  is — Who  is  the 

(6)  9  Jnr.,  N.a  636.  {d)  L.R.,  1  Eq.  126. 

{€)  4  De  G.  M.  &  G.  328.  (e)  Coram,  Holroyd,  J. 
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proper  person  to  apply  to  rescind  it?]  Sec.  4  of  the  Act  No.  242 
only  applies  where  the  party  is  within  the  jurisdiction.  The 
materials  were  insufficient  in  this  case,  and  the  proper  course  is 
to  apply  to  rescind  the  order.  Mr.  Maunsell  is  not  in  communi- 
cation with  the  defendant,  and  does  not  know  where  he  is.  As 
an  officer  of  this  Court,  he  considers  it  his  duty  to  inform  the 
Court  so,  and  ask  to  have  the  order  rescinded. 

Mr.  Topp  for  the  plaintiff — This  motion  is  without  precedent. 
Mr.  Maunsell  cannot  move  to  set  aside  the  order.  It  is  no  busi- 
ness of  his,  and  he  is  not  damnified  in  any  way  by  it,  and  not 
being  a  party  to  this  suit  he  has  no  locus  standi.  The  plaintiff 
proceeds  at  his  own  risk,  and  if  the  defendant  can  at  any  subse- 
quent time  prove  that  the  bill  never  came  to  his  knowledge, 
he  can  impeach  the  whole  suit.  In  making  this  application,  Mr. 
Maunsell  is  clearly  acting  for  Kenneth  Campbell.  Moreover,  it 
is  clear  from  his  affidavit  that  he  knows  where  the  defendant  is. 
He  merely  says  he  does  not  know  his  present  address.  It  is  too 
late  now  to  review  Mr.  Justice  Stephen's  decision,  and  say  the 
materials  were  insufficient  on  which  he  made  the  order. 

Mr.  Quick  in  reply. 

Mr.  Justice  Holroyd  : — 

I  think  I  ought  to  refuse  this  motion.  Mr.  Justice  Stephen 
made  the  order  under  the  4th  section  of  the  Act,  substituting  ser- 
vice on  Mr.  Maunsell,  having  first  satisfied  himself  that  the 
defendant  Kenneth  Campbell  could  not  be  served  and  that  there 
was  just  ground  to  believe  that  he  was  withdrawing  himself  to 
avoid  service.  Mr.  Maunsell  now  makes  an  affidavit  intended  to 
be  an  answer  to  the  facts  stated  in  the  previous  affidavits,  but  I 
do  not  think  it  is  a  satisfactory  answer.  He  says  he  has  no 
instructions  to  accept  service,  and  that  he  said  nothing  to  make 
Mr.  Barrett  believe  he  was  authorised  to  act  for  Kenneth  Camp- 
bell, but  he  said  he  would  try  and  communicate  with  him.  He 
has  recently  acted  for  Kenneth  Campbell,  and  I  should  infer  that 
he  could  communicate  with  him  if  he  liked.  He  acted  for  him  with 
reference  to  the  very  matter  impeached  by  this  bill.    I  refuse  the 
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motion  on  the  affidavits.    It  is  unnecessary  to  decide  whether  Mr.        I88I 
Maunsell  has  a  right  to  come  here  at  all.    No  case  has  been  cited      Howse 
to  show  he  has  that  right.  I  refase  the  motion  with  costs  against    Campbell. 
Mr.  Mamisell. 

Motion  refused  with  costs. 

Solicitor  for  plaintiff:  Fink  for  H.  S.  Barrett,  Dunolly. 
Solicitors  for  Maunsell :  Nolan  <k  Jordan. 


Ik  the  Matisr  op  the  Tkusts  of  the  Will  of  EDWARD  COURTNEY,       0<^'  20. 

Deceased, 

AND 

In  the  Matter  of  the  "STATUTE  OP  TRUSTS  1864." 

PtiSiiimfor  advice^**  Statute  qf  Trusts  1864,"  sees.  56,  ei-^um  in  hands  of  executor 
of  official  assignee— Payment  into  Court. 

The  Court  will  not  adviae  on  a  petition  under  see.  61  of  the  "Statute  qf  Trusts,'' 
<No.  234),  whether  a  sum  in  the  hands  of  the  executor  of  an  official  assignee, 
reodyed  by  the  assignee  on  account  of  an  insolvent  estate,  should  be  paid  into 
Courts  xmder  the  provisions  of  sec.  66  of  the  "Staivie  qf  Trusts." 

Pettitign  for  advice  under  sec.  61  of  the  "Statute  of  Trusts 
1864"  (No.  234)  by  D.  C.  M' Arthur,  surviving  executor  of  the 
wiU  of  Edward  Courtney,  deceased. 

The  petition  stated  the  following  facts: — On  the  14th  March, 
1S43,  the  estate  of  John  Moffatt  Chisholm,  of  Melbourne,  was 
sequestrated  by  the  Supreme  Court  of  New  South  Wales,  and 
on  the  28th  April,  1843,  Archibald  Cunninghame  was  duly 
€lected  trustee  of  the  estate  by  an  order  of  that  Court.  On  the 
31st  January,  1846,  he  was  removed  from  his  office  of  trustee,  and 
it  was  ordered  that  a  new  trustee  be  appointed;  and  on  the  4th 
February,  1846,  James  Qraham  was  elected  trustee  of  the  estate. 
In  December,  1850,  Edward  Courtney  was  duly  appointed  by  the 
Resident  Judge  of  the  Supreme  Court  of  New  South  Wales  for 
ihe  district  of  Fort  Phillip  as  official  assignee  within  that  dis- 
net,  and  in  the  month  of  June,  1854,  Courtney  was,  by  an 
Order  of   the   Chief  Justice    of   the    Supreme  Court    of   the 
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1S81  colony  of  Victoria,  appointed  official  assignee  of  several  insol- 
In  re  v®^*  estates  in  place  of  Graham,  which  order  could  not  now  he 
^TB^vm^  found,  and  after  June,  1854,  Courtney  acted  as  official  assignee 
and  receiver  in  the  estate  of  Chisholm,  and  received  from 
Graham  certain  sums  of  money  belonging  to  the  estate.  No 
creditors  of  the  estate  could  now  be  found,  and  no  plan  of  dis- 
tribution of  the  estate  could  be  found.  Courtney  died  on  the 
2nd  November,  1871,  having  made  his  will  on  the  13th  Sep- 
tember, 1870,  whereby  he  appointed  Sydney  Courtney,  S.  B. 
Yaaghan,  and  the  petitioner  his  executors.  At  the  death  of 
Courtney,  there  was  a  sum  of  176Z.  17fi.  Sd.  received  by  him  on 
account  of  Chisholm's  estate,  standing  in  his  name  at  the  Bank 
of  Australasia,  Melbourne,  in  a  trust  account.  Since  the  death  of 
Courtney,  his  executors  had  advertised  for  claimants  against  his 
estate,  and  no  claims  had  been  sent  in  in  respect  of  the  sum 
belonging  to  Chisholm's  estate.  S.  B.  Vaughan  died  on  the  15th 
May,  1879,  and  Sydney  Courtney  died  on  the  20th  June,  1879. 
The  petitioner  was  now  desirous  of  distributing  the  estate  of 
Courtney  amongst  the  persons  entitled,  who  were  all  resident 
out  of  the  jurisdiction  of  this  Court,  but  was  unable  to  ascertain 
who  was  entitled  to  the  before-mentioned  sum  of  1761.  17s.  Sd., 
and  was  desirous  of  being  relieved  from  the  responsibility  of  it, 
doubts  having  arisen  whether  he  would  be  justified  in  paying 
such  sum  under  the  provisions  of  the  56th  section  of  the  "Stcttute 
of  Trusts  1864,"  and  to  what  account  it  should  be  so  paid.  An 
application  had  been  made  to  the  Master-in- Equity  for  his  privity 
for  payment  of  such  sum  under  the  provisions  of  the  Statute,  but 
he  declined  to  sanction  such  payment  unless  the  petitioner  was 
advised  by  the  Court  that  he  was  at  liberty  to  pay  it  in  under 
the  said  Statute.  The  petition  sought  advice  as  to  whether  the 
petitioner  should  pay  the  176i.  17s.  Sd,  under  the  provisions  of 
sec.  156  of  the  ** Statute  of  Trvsts"  with  the  privity,  and  to  the 
account  of  theMaster-in-£quity,and  whether  such  payment  should 
be  made  in  the  matter  of  the  insolvent  estate  of  J.  M.  Chisholm, 
or  upon  trusts  created  by  the  adjudication,  and  whether  the 
petitioner  sliould  have  his  costs  of  the  application  out  of  the 
said  sum  of  1762^.  17s.  Sd.,  or  from  the  testator's  general  residuary 
estate. 
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The  petition  was  served  upon   James  Graham,  mentioned       I88I 

therein.  in  re 

Courtney's 
Trusts. 
Mr,  Walker  in  support  of  the  petition. 

Mr.  Justice  Molesworth: — 

I  think  this  is  a  matter  for  the  Master  to  act  in,  as  he  con- 
siders his  duty ;  not  a  matter  for  me  to  advise  the  executor  upon 
under  the  ''Statute  of  Trusts" 

Application  for  advice  refused. 

Solicitors  for  applicant:  Vav^han  &  Derham. 


HARDY  V.  COTTER  (o).  Nw.  7. 

Prtncvpal  and  agent— Jus  tertH—ScUe  of  ahares^FarfeUure-^PairUes. 

An  agent  cannot  set  up  Skju8  tertii  against  his  principal  in  a  suit  between  them, 
rda^g  to  the  subject  matter  of  the  agency. 

H.  airanged  with  C,  the  manager  of  a  mining  company,  that  C.  should 
puohase  as  H.'s  agent  certain  forfeited  shares  in  the  company,  which  were 
4b<mt  to  be  sold  by  auction.  C.  accordingly  purchased  the  shares,  and  the 
pnichsae  money  was  deducted  from  the  amount  of  a  biU  due  by  the  company  to 
H.  C.  iesued  scrip  certificates  of  the  shares  in  his  own  name  and  gave  them  to  H. , 
bat  subsequently  refused  to  execute  transfers  of  them,  so  as  to  enable  H.  to  be 
registered  as  the  owner  of  them,  aUeging  that  the  sale  was  iuTalid,  the  proper 
preliminaries  to  forfeiture  of  the  shares  not  having  been  complied  witii;  and  also 
insieted  that  the  former  owners  of  the  shares,  and  the  company,  were  necessaiy 
psrties  to  the  suit. 

Held,  that  the  former  owners,  and  the  company,  were  not  necessary  parties ;  that 
G.  being  agent  for  H.  could  not  set  up,  as  against  his  principal,  the  inyalidity  of 
the  forfeiture  or  sale ;  which,  if  invalid,  might  be  impeached  either  by  the  company, 
or  by  the  former  holders  of  the  shares,  in  a  proceeding  between  them  and  H. 

Suit  by  John  Hardy  and  David  Madden  against  James  Cotter, 
seeking  to  have  him  declared  a  trustee  for  the  plaintiffs  of  8000 
shares  in  the  United  Hand  and  Band  Coy.  (No  Liability),  and 
that  he  might  be  ordered  to  execute  transfers  to  the  plainti£&  of 
sudi  shares. 

The  defendant  was  manager  of  the  company,  which  was  incor- 
porated in  1874,  under  "  TheMinvag  Companies  Act  1871"  (No.  409). 
(a)   Coram,  Holroyd  J. 
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In  January,  1880,  a  call  of  3(2.  per  share,  payable  on  the  14th 
~  January,  was  made.  The  defendant  informed  the  plaintiff  Hardy 
that  a  large  number  of  shares  would  be  forfeited  for  non- 
payment of  the  call,  and  that  if  sold  by  public  auction,  they 
would  not  realise  the  amount  of  the  call.  The  plaintiffs,  believing 
that  the  shares  were  of  greater  value  than  the  amount  of  the  call, 
agreed  between  themselves  to  purchase  the  shares  at  the  amount 
of  the  call;  and  Hardy  stated  in  evidence  that  he  informed  the 
defendant  that  he  would  purchase  all  forfeited  shares  at  that 
amount,  and  instructed  the  defendant  to  purchase  for  him. 

A  large  number  of  shares  in  the  company  were  declared 
forfeited,  and  on  the  19th  February,  1880,  they  were  sold  by 
public  auction,  on  behalf  of  the  company.  The  defendant,  as  the 
plaintiffs  insisted,  in  pursuance  of  his  instructions,  and  as  the 
plaintiffs'  agent,  purchased  8000  of  the  shares.  The  company 
was  at  the  time  of  the  purchase  indebted  to  the  plaintifl^  in  a 
large  sum  for  services  as  solicitors  to  the  company,  and  the 
defendant  requested  the  plaintiff  Hardy  to  give  the  company 
credit  for  lOOL,  the  amount  due  to  it  for  the  purchase  of  the 
8000  shares  at  3d.  each,  as  against  the  company's  indebtedness, 
which  was  accordingly  done,  and  accounts  were  subsequently 
settled  on  the  basis  of  such  arrangement,  and  the  balance  due  by 
the  company  to  the  plaintiffs,  paid  by  the  defendant  as  manager 
of  the  company.  After  the  purchase,  the  defendant  informed  the 
plaintiff  Hardy  that  he  had  purchased  the  8000  shares  for  him, 
but  had  issued  scrip  certificates  for  the  shares  in  his  (the 
defendant's)  own  name;  and  he  afterwards  delivered  to  the 
plaintiffs  scrip  certificates  for  7868  of  the  shares,  retaining  in  his 
own  possession  the  scrip  for  the  remaining  132  shares. 

By  the  deed  of  association  of  the  company,  it  was  provided 
that  in  order  to  enable  the  holder  of  shares  in  the  company  to  be 
registered  as  a  shareholder,  a  transfer  of  the  shares  should  be 
signed  by  the  person  in  whose  name  the  scrip  certificates  were 
issued.  The  plaintiffs,  on  the  18th  of  January,  1881,  requested 
the  defendant  to  sign  transfers  to  the  plaintiff  Hardy  of  the  7868 
shares,  which  the  defendant  refused  to  do.  The  scrip  certificates 
bad  printed  on  them  a  form  of  transfer;  and  on  the  12th  March, 
1881,  the  plaintiffs  tendered  the  certificates  to  the  defendant  for 
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signature  by  him  of  the  transfers,  and  the  defendant  refused  to        1881 
sign  them.    The  plaintiffs,  on  the  7th  May,   1881,  demanded      haudy 
ftom  the  defendant  delivery  of  the  scrip  certificates  for  the  re-     coraja 
mainiog  132  shares,  with  the  transfers  thereon,  signed,  but  the 
defendant  refused  to  deliver  or  transfer  them. 

The  defendant  put  in  evidence  the  Chvemment  Gazette  of  the 
9th  January,  1880,  and  the  BaUarat  Sta/r  of  the  8th  January, 
1880,  in  which  notice  of  the  call  was  given,  headed  "  The  United 
Hand  in  Hand  Company,  No  Liability,"  and  relied  upon  this  as 
an  invalid  notice  of  call,  and  as,  consequently,  not  warranting 
the  forfeiture  of  the  shares.  He  also  denied  that  the  plaintiff 
Hardy  instructed  him  to  buy  the  shares  on  his  behalf.  He 
stated  that  the  shares  were  forfeited  and  advertised  for  sale,  and, 
on  the  19th  February,  sold  by  public  auction,  and  there  being  no 
bidder,  were  bought  by  a  broker  for  the  company,  nominally  at 
the  amount  of  the  call,  and  that  the  scrip  certificates  were,  in 
aoeordance  with  the  usual  practice  in  such  cases,  issued  in  his 
name,  as  manager  of  the  company.  He  aUeged  that  the  shares 
were  not  bought  by  him  as  agent  for  the  plaintiffs,  or  on  their 
behalf,  and  that  the  company  claimed  to  be  entitled  to  the 
shares,  and  had  forbidden  him  to  transfer  them  to  the  plaintiff. 

Mr,  Webb,  Q.C.,  and  Dr.  Madden  for  the  plaintiffs,  were  stopped 
by  the  Court. 

Mr.  a'Beckett  and  Mr.  Higgins  for  the  defendant: — 
There  was  no  valid  forfeiture  in  this  case,  the  advertisement  of        "^ 
the  call  being  headed  "  The  United  Hand  in  Hand  Company," 
instead  of  "The  United  Hand  and  Band  Company.    Sees.  50 
and  lis  of  the  Act  No.  409,  provide  for  the  making  of  calls  and 
the  preliminaries  to  the  sale  of  forfeited  shares,  and  those  statu- 
tory provisions  must  be  strictly  followed  or  a  forfeiture  cannot 
be  relied  on.     The  plaintiffs'  rights  depend  entirely  on  the 
validity  of  the  forfeiture,  and  this  being  invalid,  they  must  fail. 
Apart  from  this,  the  defendant  was,  as  manager  of  the  company, 
sgent  for  the  vendor  of  these  shares,  and  an  agreement  by  the 
agent  of  the  vendor  to    purchase  as  agent  for  the  purchaser, 
would  be  bad:  Ex  parte  Bennett  (6);  WkUcomb  v.  Minx^hin  (c); ' 
{b)  10  Yea.  381.  (c)  6  Mad.  91. 


Digitized  by 


Google 


EQUITY    CASES.  [V.  L.  R 

)l  Salmon  v.  Cutts  {d).  If  there  was  no  valid  forfeiture,  the  sharei 
'^  remain  the  property  of  the  original  holders  of  iJiem;  or  if  then 
'  ^  was  a  valid  forfeiture,  and  an  invalid  sale,  then  the  shares  are  th( 
property  of  the  company.  To  have  these  questions  properlj 
litigated,  the  former  holders  of  the  shares  and  the  company  an 
necessary  parties  to  the  suit;  and  this  objection  is  taken  by  th( 
answer. 

Mr.  Justice  Holroyd  : — 

By  the  bill  the  plaintiffs  represent  that  the  defendant,  Cottei 
at  the  request  of  the  plaintiff  Hardy,  agreed  to  purchase  th 
shares  for  them.  Cotter  was  manager  of  the  company  at  th 
time,  and  it  may  have  been  improvident  for  him  to  undertake  t 
buy  the  shares  as  agent  for  anyone.  The  case  made  by  the  bill  i 
that  Hardy  agreed  with  Cotter  that  he  should  bid  for  him  up  to  i 
certain  amount.  It  appears  by  the  pleadings  that  the  compan; 
were  pressed  by  Hardy  to  make  a  call  to  cover  a  portion  of  th 
costs  previously  due.  They  were  reluctant  to  make  the  call,  an< 
Hardy  promised  to  buy  shares  on  which  the  calls  were  not  pai' 
up,  to  the  extent  of  3d.  per  share.  There  is  no  connection  mad 
out  by  the  bill  between  the  company  and  the  defendant,  so  far  a 
regards  the  employment  of  the  defendant  to  purchase  the  share 

The  shares  were  bought,  and  the  defendant  issued  the  certificate 
for  them  in  the  name  of  himself.  He  has  not  assigned  any  reasa 
or  authority  for  buying  the  shares,  unless  for  Hardy.  Some  tim 
afterwards.  Cotter,  acting  as  manager,  and  having  been  asked  b 
Hardy  to  hand  over  these  shares  to  him,  demanded  that  Hard 
should  deduct  the  price  of  the  shares  from  his  costs,  which  W£ 
done,  and  the  directors  ordered  the  balance  to  be  paid.  Th 
company  not  only  authorised  the  sale  of  the  shares,  but  wei 
notified  of  the  sale  to  Hardy,  and  accepted  the  purchase  mone] 
The  plaintiffs  got  the  certificates  in  the  defendant's  name,  but  th 
defendant  refused  to  execute  transfers.  Unless  there  is  somethin 
to  relieve  the  defendant  from  the  duty  of  transferring,  there  i 
no  excuse  for  his  not  doing  so. 

If  the  company  has  any  claim  to  the  shares,  they  may  set  i 
up  when  the  present  plaintiffs  claim  to  have  the  transfers  t 

(d)  4  De  G.  &  S.  125. 
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them  registered.  But  on  the  evidence,  the  defendant  has  not,  in  I88I 
my  opinion,  shown  that  the  company  has  any  merits.  He  says  bjlxdy 
in  par.  18  of  his  answer  that  the  company  claims  the  shares,  and 
bas  forbidden  him  to  transfer  them ;  but  I  think  he  has  not 
sho?m  that  the  company  could  have  at  the  present  moment  any 
JQst  defence  to  a  suit  to  compel  the  registration  of  the  plaintiffs 
as  owners  of  these  shares.  It  is  not  shown  that  any  of  the 
previoQs  shareholders  are  coming  forward.  It  is  sufficient  for  the 
present  to  say  that,  if  there  is  such  a  defence,  the  company  can 
nise  it  when  the  proper  time  arrives. 

If  any  shareholder  whose  shares  have  been  forfeited  or  sold, 
should  come  forward  to  make  a  claim,  he  can  as  well  make  it 
against  the  plaintifib  as  against  Cotter  or  the  company.  That  is 
not  such  a  defence  as  Cotter  can  set  up  here.  Each  particulaj. 
shareholder  can  come  here  in  his  own  case,  but  in  this  suit  by  a 
principal  against  his  agent,  I  am  not  to  decide  the  question  of 
forfeiture  as  against  the  shareholders  of  the  company. 

As  to  the  alleged  invalidity'  of  the  sale,  I  am  not  aware  of  any 
anihority  that  an  agent  for  a  vendor  of  land,  purchasing  as  agent 
for  the  purchaser,  and  obtaining  a  conveyance  of  the  land  to 
himself,  the  vendor  taking  the  purchase  money,  could  then  refuse 
to  convey  to  his  principal  because  the  vendor  might  impeach  the 
sale.' 

The  whole  of  the  facts  in  the  case  support  the  version  given 
hy  Hardy  as  against  Cotter;  and  where  the  facts  are  in  dispute, 
I  believe  Hardy,  and  do  not  believe  Cotter. 

"  DiCLAEE  defendant  a  trastee  for  the  plaintiffs  of  the  7868  shares  mentioned  in 
tbe  pleadings.  Order  him  to  execnte  a  transfer  of  them  to  Hardy  by  signing  the 
tttfiifers  on  the  certificates  produced,  upon  tender  to  him  of  the  certificates 
(or  neh  purpose.  Order  defendant  to  pay  plaintiffs'  costs  of  suit.  Refer  to 
tax.    liberty  to  apply." 

Solicitor  for  plaintiffs :  Madden. 
Solicitor  for  defendant:  (7.  M.  Watson. 
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M'VEAN  V.  M'VEAN. 

Practice  in  Equity— Guardian  ad  Utem^Con»snJt» 

liere  infant  defendants  are  of  yean  of  dUcretion,  their  consent  should  b< 
ined  to  the  appointment  of  a  guardian  ad  litem, 

\lr,  cCBeckett  moved,  on  behalf  of  the  infiGuit  defendants,  foi 
appointment  of  Margery  M'Vean,  their  mother,  as  thei 
irdian  ad  litem, 

Ir.  Justice  Molesworth: — 

Some  of  the  infants  have  arrived  at  years  of  discretion.  Ther 
uld  be  a  consent  by  them  filed.  I  will  grant  the  motioi 
ject  to  obtaining  such  consent. 

Solicitors  for  applicants :  Hughes  &  Mickie. 


PRATZ  V,  WEIGALL. 

ritahle  trust — SocietySuU  by  individual  member — Juritdietion—Form  ofdecrt 

ucere,  whether  an  individaal  member  of  a  society  for  charitable  parposes,  ci 
g  a  snit  on  behalf  of  himself  and  aU  the  other  members  of  the  society,  i 
blish  the  tmsts  of  the  society,  and  have  a  scheme  settled  to  carry  them  iQi 

!t. 

)rm  of  decree  in  a  suit  to  establish  a  charitable  trust. 

luiT  by  Johann  George  Pratz,  on  behalf  of  himself  and  all  othei 
crested  in  the  property  belonging  to  the  society  in  the  bil 
^rred  to  as  the  Moravian  Society  at  Hermhuth,  against  th 
Eitor  of  intestate  estates,  who  was  also  administrator  of  th 
Lte  of  one  Johann  Friedrich  Krumnow,  and  the  Attorney 
ieral,  to  restrain  the  sale  of  certain  property  at  Hermbutl 
L  to  have  it  declared  that  it  belonged  to  the  society.  Th 
orney-General  had  been  asked  to  institute  the  suit,  but  h 
lined,  and  was  made  a  defendant.  By  his  answer,  he  dis 
med  any  interest  in  the  matter. 
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The  bUl  alleged  that  in  the  year  1852,  a  number  of  persons,  1881 
inclading  the  plaintiff,  formed  themselves  into  a  society,  one  of  Pratz 
the  rules  of  which  was  that  there  should  be  community  of  goods,  wwoall. 
They  agreed  to  put  their  money  and  other  property  together,  and, 
oat  of  the  common  stock,  to  purchase  land  for  the  support  of  the 
members  of  the  society,  and  of  their  families.  The  objects  of  the 
society  as  described  in  the  document  which  the  original  members 
signed  were  charitable,  and  were  principally  to  secure  the  safety 
of  the  souls  of  the  members,  including  future  members,  to  pro- 
Tide  religious  training  for  their  children,  and  to  help  destitute 
people  and  wayfarers.  The  society  purchased  from  the  Crown 
about  1584  acres  of  land  near  Mount  Kouse.  The  Crown  grants 
were  issued  to  Johann  Friedrich  Krumnow,  the  pastor  of  the 
society.  The  members  settled  on  the  land,  worked  together, 
eleared  and  cultivated  the  property,  and  the  produce  taken  from 
the  land  was  entrusted  to  Krumnow,  who,  at  his  sole  discretion, 
■sold  the  produce,  and  managed  the  expenditure  and  application  of 
the  proceeds,  and  purchased  stock  and  farming  implements,  and 
provisions  for  the  members  of  the  society.  Krumnow  acted  as 
administrator  and  director  of  the  affairs,  both  spiritual  and  tem- 
poral of  the  society,  till  his  death  in  October,  1880,  when  the 
curator  obtained  administration  of  his  estate.  One  of  the  rules  of 
of  the  society  provided  that  no  interest  in  the  property  of  the 
society  should  pass  to  the  representatives  of  any  member;  but 
that,  on  bis  death  or  resignation,  all  right,  title,  and  interest, 
which  he  had  in  the  property  as  a  member,  should  absolutely 
cease. 

Shortly  before  the  death  of  Krumnow,  he  had  caused  three 
documents  to  be  prepared:  one  a  draft  bill  to  be  submitted  to 
Parliament  for  the  purpose  of  having  the  society  incorporated, 
providing  for  its  administration  after  the  death  of  Krumnow,  and 
r^ulating  its  doctrines  and  discipline;  the  second,  a  deed-poll, 
deelaring  the  doctrines,  religious  belief,  and  practice  of  the 
society;  and  the  third,  a  petition  to  the  Legislative  Assembly 
for  the  passing  of  the  bill.  These  three  documents  embodied  the 
objects  and  purposes  of  the  society,  and  were  drawn  up  with  its 
approval,  and  the  deed-poll  was  executed  by  most  of  the  members 
of  the  society  for  the  time  being. 
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881  After  the  death  of  Elrumnow,  the  members  continued  to  reside 

'together  on  the  land  as  before,  and  carried  on  their  fianninc 
operations,  distributing  the  produce  amongst  themselves,  until  th< 
curator  interfered,  took  possession  of  all  the  property  of  the  sodety 
and  threatened  to  sell  the  land.    This  suit  was  then  instituted. 

The  bill  alleged  that,  by  the  action  of  the  defendant,  the 
members  were  deprived  of  their  means  of  livelihood;  that  thi 
injury  done  to  the  society,  and  its  property,  was  increasing  daj 
by  day;  and  that  irreparable  damage  would  be  inflicted  on  th< 
society  by  the  sale,  and  the  objects  of  the  society  would  h 
defeated.  The  bill  stated  that  the  members  of  the  society  wen 
very  numerous,  and  the  names  and  addresses  of  many  of  then 
were  unknown  to  the  plaintifl*,  and  could  not  be  ascertained  b] 
him,  and  it  was  impossible  to  make  them  all  parties  to  the  suit 
It  prayed  for  a  declaration  that  J.  F.  Krumnow,  deceased,  wi^  i 
trustee  for  the  society  of  all  the  property,  real  and  personal;  tha 
a  scheme  might  be  settled  under  the  direction  of  the  Cour 
for  the  due  administration  of  the  property  of  the  society;  tha 
a  trustee  or  trustees  of  the  property  might  be  appointed,  an 
until  then  a  receiver;  that  the  defendant,  the  curator,  migb 
be  restrained  from  selling  the  property  of  the  society,  and  tha 
accounts  of  all  the  property  come  to  his  hands  might  be  taken. 

The  answer  of  the  curator  stated  that  he  was 'unaware  c 
any  such  society  as  that  mentioned  in  the  bill;  and  that  he  too 
possession  of  the  property  at  the  instance  of  one  August  Hild( 
brandt,  who  was  one  of  the  persons  residing  on  the  land  at  th 
death  of  the  intestate;  that  he  was  unaware  whether  the  intestai 
recognised  any  proprietary  rights  in  the  property  in  any  of  th 
persons  residing  on  the  land. 

At  the  taking  of  evidence  in  the  suit,  the  plaintiff  proved  tha 
in  1853,  he  resided  at  Geelong;  was  a  farmer;  and  had  land  an 
other  property.  Ejrumnow  was  a  preacher  and  teacher  of  tl 
Apostolic  Church  at  Geelong.  He  had  a  congregation  at  Geelonj 
of  which  he  was  the  pastor.  The  plaintiff  and  a  number  of  othei 
signed  the  agreement  referred  to.  They  all  put  their  money  o 
one  table.  The  plaintiff  put  down  60L  in  cash,  and  gave  in  horse 
cows,  and  other  property,  to  the  value  altogether  of  400i.  Th 
elders  of  the  congregation,  Zahn  and  Wehner,  got  the  mone; 
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Erumnow  took  the  management  of  the  property,  took  the  money       1881 
for  the  produce  sold,  and  paid  for  what  was  purchased.    Krum-       ^ratz 
DOW  supplied  the  people  with  clothes,  meat,  and  drink.     They    ^  ^- 
got  no  wages.     People  were  admitted  to  the  society  on  their 
undertaking  to  be  obedient  to  its  rules.    There  was  a  dispute 
about  the  year  1857,  and  some  of  the  members  went  away.    At 
the  time  Ejrumnow  died  the  society  had  about  40  cattle,  2300 
sheep,  6  hoises,  and  some  farming  implements.  In  cross-examina- 
tion, the  plaintiff  stated  that  people  were  admitted  to  the  society 
without  bringing  any  money  or  property,  if  they  adhered  to  the 
rules. 

Johanna  Bachel  Halliday,  also  gave  evidence  that  the  agree- 
ment was  signed  by  her  and  others  to  join  the  society  on  the 
terms  stated  by  the  plaintiff.  She  and  some  others  left  about  the 
year  1857,  in  consequence  of  their  not  being  able  to  agree  with 
Erumnow,  because  he  had  not  made  proper  arrangements  as  to 
the  land,  and  they  wanted  trustees  appointed.  She  wanted  a 
proper  Moravian  station.  A  Moravian  station  was  one  where 
people  lived  on  the  land  till  they  died,  and  were  maintained, 
getting  no  wages;  clothes,  groceries,  &c.,  should  be  bought  for 
them  by  a  proper  manager.  All  people,  Moravians,  should  live  on 
the  hmd  so  long  as  they  worked  there.  No  one  else  should  be 
entitled  to  stay  on  the  land. 

Johann  Samuel  Kohr  gave  evidence  that  he  had  land  at 
Geelong  in  1852.  Sold  it,  and  put  the  price  and  the  produce 
of  everything  he  had  into  the  society.  He  put  in  1651.  in  money, 
and  also  goods  to  the  total  value  of  300{.  He  was  one  of  the 
first  eight  that  formed  the  society.  They  commenced  building 
dwellings,  cleared  land,  ploughed  it,  built  a  church  and  a  school. 
He  had  lived  on  the  land  since  with  his  family ;  got  food  and 
dothing  from  the  produce  of  the  land,  but  no  pay.  Krumnow 
used  to  allow  other  people  than  members  to  remain  on  the  land 
as  Ubourers.  Similar  evidence  was  given  by  other  members  of 
the  society. 

Messrs.  Crisp  and  Lewis,  solicitors  for  the  plaintiff,  both  gave 
evidence  as  to  a  former  suit  that  had  been  instituted  against 
Krumnow  about  twenty  years  ago,  when  certain  members  seceded 
from  the  society,  and  which  suit  was  not  prosecuted.    They  also 
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1881        proved  that  Erumnow  had,  shortly  before  his  death,  taken  steps 
Pg^T2      *^  S®^  ^^  -^^^  passed  in  Parliament  for  the  management  of  the 
.y  ^'         affairs  of  the  society  on  the  basis  of  the  rules. 

The  defendant,  the  curator,  in  his  evidence,  said  that 
after  Krumnow's  death  he  received  communications  about 
the  estate,  and  he  went  to  the  settlement,  and  with  the 
consent  of  the  members  of  the  society,  directed  the  sale  of 
certain  wool  and  other  produce,  and  engaged  most  of  the 
members  on  wages;  but  he  declined  to  allow  them  credit 
at  a  store.  He  afterwards  met  them  again,  and  said  that 
he  would  not  sell  the  land  without  their  full  concurrence.  He 
told  them  there  was  a  mortgage;  and,  if  he  did  not  sell,  the  moi-t- 
gagee  would.  They  signed  a  document  sanctioning  the  sale;  but 
afterwards,  hearing  that  they  were  dissatisfied,  he  revoked  the 
order  for  the  sale.     He  gave  them  an  order  for  stores. 

Mr,  Webb,  Q.C.,  and  Mr.  Higgins  for  the  plaintiff,  asked  for  a 
decree  in  terms  of  the  prayer  of  the  bill — On  the  evidence  there 
is  a  cleai*  charitable  trust  proved,  in  which  the  plaintiff  is  in- 
terested, and  he  has,  therefore,  an  equity  to  come  to  this  Court 
and  have  the  trust  established  and  carried  into  execution.  [Msl 
Justice  Moleswokth.  The  diflSculty  I  have  is  whether  the 
plaintiff,  an  individual  member  of  the  association,  can  come  here 
to  establish  the  trust.  Could  an  inmate  of  the  Benevolent 
Asylum,  for  instance,  institute  a  suit  to  carry  out  the  object  of 
the  institution  ?]  No;  but  there,  there  is  no  privity  between  the 
inmates  inter  ae,  or  between  them  and  the  managing  body.  The 
inmates  are  mere  recipients  of  charity  so  long  as  the  managing 
body  allow  them  to  remain,  and  have  no  legal  rights  or  daim 
against  the  funds  of  the  institution.  Here,  there  is  a  contract 
between  the  members  inter  %e.  The  plaintiff  is  a  contributor 
to  the  funds  of  the  society. 

Mr.  a! Beckett,  for  the  defendant,  the  curator: — 
There  is  no  charitable  trust  established.     The  defendant  doe* 
not,  however,  object  to  a  decree  being  made  to  effectuate  the 
objects  of  the  society,  if  the  Court  thinks  it  has  jurisdiction  ta 
make  such  a  decree. 
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No  appearance  for  the  Attorney-General.  1881 

Pratz 

Mb.  Justice  Molesworth: —  _  v. 

I  should  like  the  parties  to  hand  up  minutes  of  the  proposed 
decree. 


WXIQALL. 


On  this  day  the  plaintiff  handed  up  minutes  of  the  decree  he     -^<w.  16. 
proposed  to  ask  for.  • 

Mr.  Justice  Molesworth: — 

I  have  had  some  doubt  whether  I  have  any  jurisdiction  to 
interfere,  as  asked  by  the  plaintiff.  If  there  had  been  any  oppo- 
sition, I  should  have  had  great  difficulty  in  holding  that  I  had 
jarisdiction.  As  the  case  now  stands,  I  will  treat  it  as  a  case  of 
charitable  trust,  and  as  such  make  a  decree.  It  is  impossible  on 
the  documents  before  me  to  say  what  are  the  future  objects  of 
the  society.  I  shall,  however,  declare  that  the  trusts,  although 
indistinct,  be  carried  into  execution;  and  in  making  the  decree, 
I  shall  guard  it  by  making  a  declaration  to  that  effect.  It  is 
difficult,  if  not  impossible  to  say  who  were,  and  are,  the  mem- 
bers of  the  society.  The  Master,  in  framing  a  deed  for  the  future 
dealing  with  the  property,  will  probably  find  himself  puzzled. 
There  will  be  doubt  as  to  the  government  of  the  society.  People 
can  apparently  join,  but  there  must  be  some  arbitrary  power 
given  to  some  one  to  turn  people  out,  and  let  people  in. 

Dkclark  that  the  intestate,  J.  F.  Emmnow,  in  the  bill  mentioned,  was  trustee  for 
the  Morayian  Society  at  Hermhnth,  of  the  real  and  personal  property  in  the  bill 
mentioned;  that  Knunnow  held  the  same  for  charitable  purposes  not  clearly 
defined.  Direct  an  account  of  the  property  of  the  society  that  came  to  the  hands 
of  the  defendant,  Theyre  Weigall,  or  to  the  hands  of  any  other  person  or  persons 
by  his  order,  or  for  his  use,  and  of  the  application  of  such  property;  an  account  of 
the  disbursements  by  the  defendant,  as  administrator  of  the  intestate,  Knunnow, 
and  the  reasons  therefor;  an  inquiry  as  to  Krumnow's  funeral  expenses,  and  the 
porposes  for  which  any  debts  were  incurred  by  the  defendant ;  an  inquiry  as  to  the 
rod  and  personal  property  of  the  society,  and  who  are  the  present  members  of  the 
loeiAty.  Direct  the  Master  to  settle  a  scheme  for  the  future  regulation  and  manage- 
ment of  the  society,  and  the  application  of  its  property,  having  regard  to  a  draft- 
bill  that  has  been  prepared  for  submission  to  Parliament,  and  a  deed  referred  to 
b  it    Beserre  further  directions  and  costs,  liberty  to  apply. 

Solicitors  for  plaintiff:  Crisp,  Lewis  A  Hedderwick. 
Solicitors  for  defendant:  Moule  &  Seddon. 

V.LB.,  Vol.  VIL,  Eq.  M 
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1881         THE  BAND  AND  BARTON  UNITED  COMPANY,  NO  LIABILITY,  v.  THE 

YOUNG    BAND    EXTENDED    QUARTZ    MINING    COMPANY,    NO 

Nov,  10,  17,         LIABILITY. 


24 


InUrlocutory  injunction— Title — Mining  encroachment— Acquiescence. 

Interlocutory  injanction,  to  restrain  a  trespass  to  a  mine,  refused  where  the 
plaintifib,  or  those  through  whom  they  claimed,  were  aware  of  the  defendants 
having  worked  on  the  ground  in  question  for  two  years,  and  had  taken  no 
previous  steps  to  stop  them. 

If  a  person  believes  that  his  land  is  encroached  upon,  he  should  ascertain  what 
its  boundaries  are,  and  if  a  person  comes  near  his  boundary  to  sink  a  shaft,  he  should 
take  immediate  steps  to  assert  his  claim  and  prevent  encroachment. 

Motion  for  injunction. 

The  suit  was  brought  by  The  Band  and  Barton  United  Com- 
pany, No  Liability,  and  William  Barton  against  The  Young  Band 
Extended  Quartz  Mining  Company  No  Liability,  William 
Morris  Acheson,  its  manager;  The  Band  of  Hope  and  Albion 
Consols  Registered,  Robei*t  Malachy  Serjeant,  its  manager,  and 
Daniel  Brophy,  chairman  of  its  board  of  directors. 

In  April,  1878,  David  Fotheringham  and  Eliza  Serjeant 
were  duly  registered  as  the  proprietors  of  mining  tenement  No. 
124.5.  On  the  20th  May,  1879,  they  duly  transferred  all  their 
rights  in  that  tenement  to  the  defendant  Serjeant,  as  trustee  for 
the  defendant,  the  Band  of  Hope  and  Albion  Consols.  In  April, 
1880,  disputes  and  differences  having  arisen  between  the  plaintiff 
Barton  and  others,  and  the  defendant  the  Band  of  Hope  and 
Albion  Consols,  in  reference  to  a  mining  tenement.  No.  446,  and  to 
the  tenement  No.  1245,  Barton,  on  behalf  of  himself,  and  as  the 
duly  authorised  agent  of  such  other  persons,  and  the  defendants 
Serjeant  and  Brophy  as  the  agents  of  the  Band  of  Hope  and 
Albion  Consols,  entered  into  an  agreement  under  seal  dated  the 
3rd  of  April,  1880.  This  agreement,  after  reciting  various  legal 
proceedings  in  the  Warden's  Court  and  Court  of  Mines  at 
Ballarat  between  the  parties,  with  reference  to  mining  tenements 
Nos.  446  and  1245,  and  that  it  had  been  agreed  that  such  pi-o- 
ceedings  should  be  settled  upon  the  terms  in  the  agreement  men- 
tioned, provided  amongst  other  things,  that  Barton  should  form  a 
new  company  to  mine  the  land  thereinafter  described,  and  that  the 
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Band  of  Hope  and  Albion  Consols  should  let  on  tribute  to  Barton        1881 
all  freehold  and  Crown  lands  then  held  by  it  to  the  north  of    Band  and 
tenement  No.  446,  and  within  the  limits  of  tenement  No.  1245,  xjJ^tedCoy 
together  with  its  No.  8  shaft,  for  the  term  of  15  years,  at  a  t?. 

royalty  of  7i  per  cent,  on  the  gross  yield  of  all  gold  obtained,    Extbndkd 
except  such  gold  as  might  be  obtained  from  Herman's  freehold ;  ' 

that  Barton  might  sublet  any  portion  of  the  land  so  let,  or 
transfer  the  tribute  agreement  subject  to  the  approval  of  the 
Band  of  Hope  and  Albion  Consols;  that  a  lease  should  be  applied 
for  by  Brophy  of  the  Crown  lands  comprised  in  tenement  1245 ; 
that  the  proceedings  in  the  Warden's  Court  and  the  Court  of 
Mines  should  be  withdrawn;  that  Barton  and  those  represented 
bj  him  should  consent  to  the  issue  of  a  lease  to  Brophy,  and 
that  a  tribute  agreement  should  be  executed  by  the  parties  to 
the  agreement. 

Immediately  after  the  execution  of  this  agreement,  and  in 
pursaance  of  it,  Barton  entered  into  possession  of  tenement  1245, 
and  mined  thereon;  and  in  pursuance  of  the  agreement,  a  lease, 
No.  1177,  was,  on  the  application  of  Brophy,  granted  to  him,  and 
was  in  June,  1881,  assigned  by  him  to  the  Band  of  Hope  and 
Albion  Consols;  and  the  bill  alleged  that  such  lease  was  intended 
and  believed  to  include  the  whole  of  the  lands  comprised  in  tene- 
uient  No.  1245.  In  further  pursuance  of  the  agreement.  Barton 
formed  the  plaintiff  company  to  carry  on  mining  operations 
on  tenement  No.  1245.  The  plaintiff  company,  immediately 
after  its  registration,  entered  into  possession  of  the  whole  of 
the  lands  comprised  in  the  agreement,  including  the]  whole  of 
tenement  No.  1245,  and  carried  on  mining  operations  thereon. 
In  April,  18S1,  the  Band  of  Hope  and  Albion  Consols 
made  a  tribute  agreement  with  the  plaintiff  company  in 
respect  of  the  land  comprised  in  the  lease  No.  1177,  and  the 
bill  averred  that  such  tribute  agreement  was  entered  into  by 
both  companies  under  the  belief  that  it  included  the  whole  of 
tenement  No.  1245.  The  defendant,  the  Young  Band  Company, 
prior  to  June  1880,  had  commenced  to  sink  a  shaft  upon  a 
portion  of  the  lands  included  in  tenement  No.  1245.  The  plain- 
tiffs, as  the  bill  alleged,  recently  discovered  that  the  lease  No. 
1177  did    not  include  the  whole  of  tenement  No.   1245,  but 
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1881        excluded  a  certain  portion  shown  on  a  plan  set  out  in  the  bill, 


Band  and    on  a  part  of  which  excluded  portion  the  defendant,  the  Young 
UioTED^Y.  ^"^  Company  had,  as  the  plaintiff  company  had  recently  dis- 

V-  covered,  sunk  the  shaft  as  before  mentioned.     On  makine  such 

YouKO  Band  ... 

Extended    discovery   the  plaintiffs  required  the   Toung  Band  Company 

^^*        to  desist  from  mining  within  tenement  No.  1245,  but  they  refused 

to  do  so,  whereupon  the  plaintiff  company  requested  the  defendants,^ 

Serjeant,  Brophy,  and  the  Band  of  Hope  and  Albion  consols, 

to  permit  legal  proceedings  to  be  taken  in  their  names  to  restrain 

the  Young  Band  Company  from  mining  on  tenement  No.  1245-, 

and  to  compel  them  to  account  for  gold  taken  therefrom;  but  such 

defendants  refused  to  give  such  permission.     The  bill  then  alleged 

that    the    defendant,   the    Young   Band    Company,   sometimes 

pretended  that  it  was  in  possession  of,  and  entitled  to,  the  portion 

of  tenement  No.  1245,  on  which  they  had  sunk  the  shaft,  by 

virtue  of  a  lease,  issued  on  the  16th  May,  1881,  to  the  defendant, 

Acheson,  as  trustee  for  the  Young  Band  Company;  but  the 

plaintiffs  charged  that  at  the  time  of  marking  out  the  land  for  that 

lease  and  at  the  date  of  its  issue,  such  portion  of  land  was  held 

by  the  defendant  Serjeant,  who  was  then  and  now  the  duly 

registered  proprietor  of  tenement  No.  1245,  by  virtue  of  miner  s 

rights,  and  that  such  defendant  consented  to  the  lease  iasued  to 

Brophy,  but  that  no  consent  was  given,  either  by  him  or  by 

Brophy  or  by  the  Band  of  Hope  and  Albion  Consols  or  by  the 

plaintiffs,  to  the  issue  of  any  other  lease  for  any  portion  of  the 

Crown  lands  included  in  tenement  No.  1245,  to  the  Young  Band 

Company,  or  to  any  other  person  or    company,  and  that  the 

plaintiffs  had  never  themselves    abandoned  or    authorised  the 

defendants  Serjeant  or  Brophy,  or  the  Band  of  Hope  and  Albion 

Consols,   to   abandon   their   rights   to  any  portion  of  the  land 

comprised  in  tenement  No.  1245.     The  bill  then  alleged  that  the 

defendant  the  Young  Band  Company  had  removed,  and  would 

unless  restrained  continue  to  remove,  gold  from  the  portion  of 

tenement  No.  1245,  and  prayed  for  an  injunction  and  an  account 

of  the  gold  removed. 

The  present  motion  was  for  an  injunction  to  restrain  the  Young 

Band  Company  from  trespassing,  or  working  or  mining  upon  any 

Crown  lands  within  the  limits  of  tenement  No.  1245.    '  Affidavits 
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were  filed  verifying  the  bill;  and  counter  affidavits,  disputiDcr  the       idSl 

plaintlffi'  title,  were  filed  by  the  defendant,  the  Touug  Band    band  and 

Company.  ^^^*^9? 

v/vii.|««jr  United  Coy. 

V. 

Mr,  Lawes  and  Mr.  Box  for  the  plaintiffs.  Extended 


Coy. 


Mr.  a'Beckett,  Mr.  M'Farland,  Dr.  Madden  and  Mr.  Biggins 
for  the  defendant,  the  Young  Band  Company. 

Mr.  Rogers,  Q.C.,  Mr.  Webb,  Q.C.,  and  Jlfr.  Ooldsmith  for  the 
Band  of  Hope  and  Albion  Consols. 

Mr.  Justice  Molesworth: — 

I  will  not  decide  the  question  as  to  the  ownership  of  the  ground 
now,  as  I  have  only  to  deal  with  an  interlocutory  application  for 
an  injunction.  On  this  application,  it  appears  that  two  years 
ago  the  Young  Band  Company  sunk  a  shaft  on  the  ground  in 
dispute,  with  the  acquiescence,  or,  at  any  rate,  without  the  oppo- 
sition of  the  Band  of  Hope  and  Albion  Consols,  through  whom 
the  plaintiff  company  claims  the  ground.  The  plaintiffs  had  no 
rights  at  that  time,  but  acquired  them  afterwards  through  the 
Band  of  Hope  and  Albion  Consols.  Then  there  is  the  applica- 
tion by  the  Young  Band  Company  for  a  lease,  of  which  all  parties 
had  notice  in  the  Warden's  Court,  but  the  plaintiffs  took  no  steps 
to  prevent  its  issue. 

As  between  the  Young  Band  Extended  and  the  Band  of  Hope 
and  Albion  Consols,  it  appears  that  the  former  has  been  at  work 
on  the  ground  for  two  years,  and  has  sunk  a  shaft.  That  is  such 
an  acquiescence  by  the  Band  of  Hope  and  Albion  Consols  as 
would  disentitle  the  plaintiffs  to  an  interlocutory  injunction. 
The  Band  of  Hope  and  Albion  Consols  were  aware  of  the  shaft 
having  been  sunk,  with  the  palpable  intention  of  working  the 
ground  under  it.  The  present  plaintiffs  have  only  the  same 
title  that  the  Band  of  Hope  and  Albion  Consols  had.  They 
niade  no  objection  to  the  defendants  working  until  recently,  when 
an  injunction  was  obtained  against  themselves. 

It  is  not  necessary  in  this  application  to  go  into  the  question 
of  title  between  the  parties.    It  is  enough  to  say  that  if  a  person 
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believes  that  his  land  is  encroached  upon,  he  should  ascertain 
Band  and    what  the  boundaries  are;  and  if  a  person  come  near  his  boundary 
United^'^oy  ^^  ^^^^  *  shaft,  he  should  take  immediate  steps  to  assert  his 

V.  claim   and  prevent  an  encroachment.     He   should   be  clearly 

Young  Band  .«,-,..,  .,  ,  , 

Extended    informed  of  his  rights,  and  take  steps  to  assert  them,  and  prevent 

^^'        other  people  wasting  their  money.     I  shall  refuse  the  injunction; 

costs  to  be  costs  in  the  cause. 


Motion  for  injunction  refused,  costs 
to  be  costs  in  the  cause. 

Solicitors  for  the  plaintiffs:  F.  Madden  for  Hardy  <fe  Madden, 
Ballarat. 

Solicitors  for  Young  Band  Company:  Klingender,  Charsley 
it  Dickson. 

Solicitor  for  Band  of  Hope  and  Albion  Consols:  C.  M.  Watson. 


Xov.  14,  24.  DRYDEN  v,  DRYDEN. 

Administration  suit — Coats — Plaintiff  and  defendant,  ea^ch  partly  suecessful—Non- 
filing  of  accounts  by  administrator. 

Where,  in  an  administration  snit,  the  defendant,  the  adminiatrator,  insisted  on 
the  illegitimacy  of  the  plaintiff,  who  subsequently  established  his  legitimacy  in  the 
suit,  and  the  defendant  proved  his  right  to  certain  land  standing  in  the  name  of 
the  intestate,  which  right  the  plaintiff  denied,  each  party  was  left  to  abide  bis 
own  costs  of  the  proceedings  up  to  the  hearing,  and  in  the  Master's  office  with 
reference  to  the  land. 

Where  a  defendant,  an  administrator,  neglected  to  file  accounts,  and  thereby  in 
a  great  measure  occasioned  the  suit. 

Held,  that  he  should  pay  the  costs  of  taking  the  accounts  in  the  suit. 


Further  directions. 

The  previous  proceedings  in  this  cause  will  be  found  reported  in 
1  V.L.R.,  Eq.  4;  2  V.L.R.,  Eq.  74,  153;  4  V.L.R,  Eq.  148,202 
The  suit  now  came  on  for  further  directions,  the  only  point 
debated  being  the  question  of  costs. 
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Mr.  Lawea  for  the  plaintiff: —  1881 

The  defendant,  Edward  Dryden,  the  administrator,  ought  to     Dbydbk 
pay  the  whole  costs  of  the  suit,  which  was  primarily  caused  by     dryt)jsx(, 
his  denying  the  legitimacy  of  the  plaintiff,  which  is  now  estab- 
lished: Leudn  on  Trusts  (7th  ed.),  849,  851 ;  Lawson  v.  Cope- 
land  (a).    He  promised  to  file  accounts,  and  failed  to  do  so. 

Mr.  Webb,  Q.C.,  and  Mr.  OoldsmitJi  for  the  defendant,  Edward 
Dryden: — 

This  defendant  has  succeeded  on  the  main  point  which  the 
suit  was  instituted  to  decide,  i.€.,  whether  the  640  acres  of  land 
in  question  in  this  suit  were  held  by  the  intestate  as  trustee  for 
this  defendant  (b).  As  to  the  defendant  not  filing  accounts  in 
Tasmania,  the  delay  was  attributable  to  the  death  of  his  solicitor 
there;  and  the  defendant  never  personally  intermeddled  with  the 
Tasmanian  property.  He  should,  therefore,  get  his  costs:  Taylor 
y.  Tabi^um  (c). 

Mr.  Lawes  in  reply. 

Cur.  adv.  vitii. 

Mr.  Justice  Molesworth: —  Nov.  24. 

The  principal  question  to  be  considered  is  the  costs  of  the  suit, 
which  has  reference  to  the  administration  of  the  estate  of  a 
brother  of  the  defendant. 

The  defendant  was  the  administrator.  He  acted  as  such 
recognising  the  rights  of  his  own  brothers  and  sisters,  but  totally 
disregarding  those  of  his  relations  in  England.  He  actually  made 
payments  on  account  to  some  of  them,  and  to  the  plaintiff;  but 
by  his  answer  in  this  suit  he  insisted  on  the  plaintiff's  illegiti- 
macy, and  thereby  occasioned  costs.  On  this  point  the  defendant 
was  beaten.  As  to  a  portion  of  the  real  property  in  Victoria, 
which  the  plaintiff  contended  belonged  to  the  deceased,  defendant 
succeeded  in  establishing  that  the  intestate  was  a  trustee  for  him,  ^ 
eontrary  to  his  own  deed,  and  the  affidavit  as  to  property  on 
obtaining  administration.  There  are  various  other  questions 
which  have  been  in  litigation  between  the  parties,  and  with 

(a)  2 Brown's  0.0. 156.  (6)  Vide  4  V.L.R,  E.  148. 

(c)  6  Sim.  281. 
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iried  success  as  to  each.  On  the  whole,  as  to  the  costs  in  the 
)urt  down  to  September  27th,  1878,  and  the  proceedings  in  the 
aster's  office  as  to  the  title  to  the  land  comprised  in  the  deed  of 
arch  11th,  1856,  I  shall  direct  the  plaintiff  and  defendant 
between  them  to  abide  their  own  costs. 

As  to  the  accounts,  the  defendants  wore  in  Tasmania,  when 
staining  administration  there,  that  he  would  file  accounts,  and  he 
ade  an  affidavit  to  the  same  effect  in  Victoria  when  obtaining 
[ministration  here  in  July,  1868.  The  origin  of  the  suit  is  in  a 
eat  degree  attributable  to  the  neglect  of  the  defendant  to 
mply  with  what  both  the  rules  of  the  Court  and  his  oath 
quired  him  to  do,  and  it  is  proper  that  he  should  pay  the  costs. 
3  to  the  account,  the  defendant  claimed  as  against  a  sum  of 
.001.,  the  produce  of  real  estate,  to  have  expended  a  sum  on 
iprovements,  of  which  there  is  no  evidence.  He  also  received 
K){.  to  the  credit  of  the  deceased  in  a  bank  in  Tasmania,  for 
hich  he  gave  do  credit  in  his  answer.  He  also  claimed  various 
edits— over  9001, — against  the  Tasmanian  personalty,  which 
ere  not  supported,  and  were  struck  out.  So  far  as  this  is  a  suit 
r  accounts,  I  think  the  defendant  should  be  charged  with  all 
e  costs  incurred  in  the  inquiry  in  the  Master's  office,  and  of 
e  present  hearing,  as  between  him  and  the  defendant 
I  am,  to  a  great  extent,  influenced  as  to  the  costs  by  the  omis- 
^n  of  the  defendant  to  file  the  accounts  which  he  had  under- 
ken  to  do.  Some  payments  appear  to  have  been  made  on 
count  of  some  of  the  next-of-kin  not  noticed  in  the  reports,  as 
which  I  must  leave  the  plaintiff  or  defendant,  who  made  them, 
apply  for  their  protection. 

dRDBRthat  the  plaintiff  and  the  defendant  Edward  Dryden,  abide  their  own  ooiti 
this  suit  as  to  proceedings,  pleading,  and  evidence  before  the  Full  Gonrt,  and  a 
igle  judge  thereof,  down  to  and  including  the  order  of  27th  September,  1878,  save 
far  as  they  have  been  already  disposed  of ;  and  also  abide  their  costs  in  the 
tster's  office,  so  far  as  regards  the  right  to  lands  comprised  in  a  certain  deed  of 
bh  March,  1856.  Order  the  plaintiff,  if  the  said  defendant  so  require  it,  to  release 
him  the  said  lands  at  the  said  defendant's  costs.  Order  the  said  defendant  to 
f  the  plaintiff  his  costs  of  this  suit  as  to  costs  of  the  account  in  the  Master's  office, 
re  those  above  provided  for  and  of  this  hearing,  and  refer  it  to  the  Master  to  tax  the 
ae;  and  order  the  defendant  to  pay  the  same  to  the  plaintiff  when  taxed.  Order 
)  said  parties  as  between  themselves  to  abide  their  own  costs  not  already  or 
■ein  provided  for.  Order  the  plaintiff  within  three  months  to  pay  into  the  hands 
bhe  Master-in-Equity  the  sum  of  4062^.  2s.  dd.  appearing,  by  the  Master's  report 
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of  15th  June,  to  b6  in  his  haiidi,  and  a  farther  ram  of  14/.  19«.  dd.,  making  together 
407^  12<.,  dednctiog  the  costs  hereinbefore  provided  so  far  asthe  same  may  be  then 
asoerUined.  Declare  that  the  said  plaintiff  is  entitled  to  be  paid  out  of  the  funds 
in  his  hands  his  costs  of  this  salt  in  the  matters  as  to  which  he  and  the  said 
defendant^  Edward  Dryden,  are  to  abide  their  ows  costs  between  them,  and  his 
farther  costs  of  this  suit,  save  as  to  matters  as  to  which  the  defendant,  Edward 
Diyden,  is  ordered  to  pay  him,  and  save  as  already  disposed  of ;  refer  it  to  the  Master 
to  tax  the  same.  Order  the  defendant  within  three  months  to  pay  into  the  hands 
of  the  Master  the  sum  of  2653/.  lis.  Sd,  in  the  report  mentioned  as  in  his  hands, 
dedncting  the  sum  of  SI.  lis.  lOd.  therein  mentioned,  leaving  the  sum  of  26442. 
Idk  lOdL  to  be  paid  in.  Direct  the  Master  to  divide  the  sums  so  paid  in,  and  the 
8am  now  in  his  hands  to  the  qredit  of  this  cause,  after  the  payment  of  plaintiff's 
costs,  so  far  as  they  may  not  have  been  deducted,  among  the  persons  entitled 
thereto,  according  to  the  report,  and  pay  their  shares  to  them  or  to  their  attorneys 
kwfally  aathoxiaed  respectively.    Liberty  to  appjLy. 

Solicitors  for  plaintiffs:  Favey  <b  Wilson. 
Solicitors  for  defendant,  Edward  Dryden:  Macgregor,  Bomsay 
i  Brake. 


1881 


Dryden 

«. 
Daydek. 


Ik  re  MARGAAET  and  BOBERT  HYLAND  Infants  (a).  Oct.  6. 

InfaiUs^AdvaneemetU— Breaking   in  on   capital — Contingent  interest—Practice-^      ^^^'  ^^' 

Notice— Consent.  Dec.  6. 

Where  infants'  interests,  under  a  will,  are  contingent  only,  the  Court  will 
not  make  an  order  giving  liberty  to  the  executor  to  break  in  on  the  capital 
for  the  advancement  of  the  infants,  unless  upon  notice  given  to  all  the  parties 
interested  under  the  will. 

On  rach  a  motion  the  parties  interested  should  appear  and  consent  in  open 
Court    The  Court  will  not  act  on  a  consent  filed  and  verified  by  affidavit. 

MonoN  on  behalf  of  Thomas  Parkinson,  executor  of  John 
Eyland,  deceased,  to  be  allowed  to  break  in  upon  the  capital 
shares  coming  to  Margaret  and  Robert  Hyland,  two  infant 
beneficiaries  under  the  will 

The  affidavit  filed  in  support  of  the  motion  disclosed  the 
Mowing  facts : — John  Hyland  devised  and  bequeathed  all  his 
property  to  Thomas  Parkinson,  the  applicant,  upon  trust,  to  sell, 
lease,  or  let  the  same,  and  generally  to  deal  with  it  as  he  should 
in  his  disci-etion  think  best,  and  to  hold  the  same  upon  trust  for 
diriaion  equally  between  such  of  his  wife  and  children,  Thomas, 
Isabella,  George,  Margaret,  and  Robert,  as  should  be  living  at  his 

(a)  Coram,  Holrotd  J. 
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1881  death,  and  should  be  of  or  attain  the  age  of  21 
In  re  pointed  Parkinson  executor  of  the  will.  The  testat( 
Hyland.  y^^y^  jggj^  ^^^  probate  was  obtained  by  the  appli 
and  Robert,  two  of  the  testator's  children,  were  ri 
ages  of  17  and  12  years,  and  were  running  abou 
neglected  state,  uncared  for  by  their  mother,  whc 
The  fortunes  of  the  two  infants  under  their  fathe 
of  the  sum  of  129Z.  98.  each,  and  of  one-sixth  shai 
real  estate,  which  share  did  not  exceed  in  v; 
infant  Margaret  was  desirous  of  being  placed,  fo 
years,  with  her  brother-in-law,  Daniel  Geddes, 
who  was  a  married  man,  with  two  children,  i 
about  21.  a  week,  and  Geddes  was  willing  to  tal 
paid  the  sum  of  88.  a  week  for  her  maintenai 
The  infant  Robert  was  desirous  of  being  placec 
two  years,  with  his  brother,  John  Hyland,  a  con 
ant,  who  was  also  a  married  man  with  two  child 
about  21,  a  week;  and  John  Hyland  was  willing 
were  paid  108.  a  week  for  his  clothing  and  mail 
infant  were  so  placed  with  his  brother,  he  -w 
attend  school  regularly.  The  present  motion 
to  the  executor,  Thomas  Parkinson,  to  pay,  oi 
moneys  in  his  hands  belonging  to  the  infants 
Daniel  Geddes  for  the  advancement  of  Margaret 
to  John  Hyland  for  the  advancement  of  Robert. 

Mr,  Molesworth,  in  support  of  the  motion,  refi 
Charicery  Practice,  1706,  and  Re  Moylan  (6) 
HoLROYD.  Were  not  the  shares  in  that  case  vc 
interest  is  merely  contingent]  It  does  not  appea 
of  that  case  whether  the  shares  were  vested  or  i 
there  is  no  provision  as  to  accumulating  incon 
Re  Gardiner  (d),  [Mr.  Justice  Holroyd.  I: 
the  property  was  to  be  divided  on  the  youngest 
age.  There  it  might  be  contended  that  the  int 
and  merely  the  period  of  distribution  postpone 

(6)  6  A.  J.R.  67.  (c)  4  V 

(d)  5  A.  J.R.  153. 
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resenfc  application.]  The  mother  and  the 
the  will  would  concur. 

3: — 

I  make  such  an  order  in  this  case  except 
better  serve  notice  of  motion  on  thase 
appear  and  consent.  I  do  not  like  filing 
It  is  better  that  consents  should  be  given 


H 


»tion  was  renewed,  all  the  parties  inter-     27 
earing  and  joining  in  the  motion. 

Cur.  adv.  tn6Z^. 

)  made  the  following  order: —  JC 

g  in  the  application,  order  that  the  costs  of  the 
r  and  client  be  paid  in  equal  moieties  out  of  the 
Order  that  Thomas  Parkinson,  the  executor  of  the 

be  at  liberty  to  break  in  upon  the  capital  of  the 
;  Margaret  Hyland,  so  far  as  may  be  necessary,  with 
>m,  to  make  up  an  allowance  of  8s.  per  week  to  be 
in  the  executor's  affidavit,  sworn  and  filed  herein 

two  years  from  this  date,  if  the  said  Margaret 
if  the  said  Danial  Geddes  shall  continue  properly  to 
infant.  And  further  order  that  the  executor  be  at 
)ital  of  the  presumptive  share  of  the  infant  Robert 
(ssary,  with  the  net  income  derived  therefrom,  to 
er  week,  to  be  paid  to  John  Hyland,  in  the  said 
le  infant,  for  two  years  from  this  date,  if  the  said 
e,  and  if  the  said  John  Hyland  shall  continue  pro- 
e  said  infant.     Refer  to  tax. 

PyToan. 
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1881  BRAMLEY  v.  PAKROTT  (a). 

Nov,  11.      Sptc\fic  performance — Agreement  to  exchange  leases^MUrepresentatiof^— Puffing^ 
Dec  6.  Proviso  not  to  assign  without  landlortTs  consent — Costs — Charge  of  fraud. 

The  pUuntiff  and  the  defendant  agreed  to  exchange  leases,  the  plaintiff  re- 
presenting to  the  defendant,  who  was  a  sawyer,  that  his  (the  plaintiff's)  land  was 
well  timbered.  There  was  a  considerable  quantity  of  timb^  on  the  land,  bat 
much  less  than  the  defendant  anticipated.  In  a  suit  for  specific  performance  of 
the  agreement, 

Held,  that  the  representation  that  the  land  was  well  timbered  fell  within 
the  class  of  vagne  and  indefinite  commendations,  and  mere  pnffing,  which  should 
have  put  a  purchaser  on  inquiry.  But,  semble,  that  if  there  had  been  no  timber, 
or  such  a  small  quantity  that  the  land  could  not  be  described  as  timbered  at  all, 
the  representation,  if  relied  on,  would  have  afforded  a  defence  to  the  suit. 

The  plaintiff's  and  defendant's  leases  contained  provisoes  that  no  transfer  except 
by  way  of  mortgage  should  be  effectual  without  the  consent  of  the  Governor- 
in-Council. 

Heldf  that  these  provisoes  did  not  invalidate  the  agreement  or  prevent  the 
plaintiff  enforcing  it. 

QucerCf  whether  a  lessee  who  has  covenanted  not  to  assign  without  license,  and 
has  agreed  to  assign  his  lease,  can  resist  a  suit  for  specific  performance  by  showing 
that  the  landlord  has  refused  to  consent  to  the  assignment. 

A  charge  of  fraud  unsustained  always  carries  costs  against  the  unsuccessfol 
party,  to  the  extent  to  which  the  costs  were  occasioned  by  that  charge. 


Suit  for  specific  performance  of  an  agreement  to  exchange 
leases. 

At  the  time  of  the  agreement  the  plaintiff  was  lessee  from  the 
Crown,  under  sec.  20  of  the  "Land  Act  1869,"  for  the  term  of 
7  years,  from  the  27th  November,  1874,  of  certain  allotments 
at  Brucknell,  in  the  county  of  Heytesbury,  containing  293  acres 
2  roods  and  20  perches ;  the  defendant  was  similarly  lessee' from 
the  1st  August,  1879,  of  certain  allotments  at  Mologa,  in  the 
county  of  Gunbower,  containing  281  acres  3  roods  and  18  perches. 
On  the  4th  September,  1879,  the  plaintiff  and  defendant  respec- 
tively signed  the  following  agreement: — 

"I,  the  undersigned,  hereby  agree  to  exchange,  on  equal  terms,  my  land  in 
Mologa,  being  allotments  3  and  5,  parish  of  Mologa,  containing  283  acres,  more  or 
less,  and  having  seven  rents  paid,  leaving  thirteen  more  rents  to  pay  to  the 
Government,  for  William  Bramley's  land  in  Brucknell,  containing  293  acres,  more 
or  less,   having  fifteen  rents  paid,   leaving   five  more    rents    to   pay  to   the 

(a)  Coram,  Holroyd  J. 
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Gorernmeat,  poflsessioo  on  both  sides  to  be  given  up  on  or  before  Slst  January,  •         jggj 
Am  witness  our  hands  this  4th  day  of  September,  1879,  Charles  Parroit. 


I,  William  Bramley,  agree  to  exchange  as  above  with  Charles  Parrott.      Wm.      Bramlky 

Bbamlit."  ^    ^• 

Parrott* 

The  defendant  refused  to  caiTy  into  effect  his  part  of  the  agree- 
ment; and  by  his  answer,  alleged  that  he  was  induced  to  enter 
into  the  agreement  by  the  fraudulent  misrepresentation  of  the 
plaintiff,  that  his  land  was  well  timbered  with  timber  fit  for  the 
purposes  of  a  sawyer,  which  occupation  the  defendant  followed, 
and  that  the  land  was  well  fenced,  and  had  on  it  a  well- 
constructed  and  suitable  dwelling-house,  whereas  there  was  no 
timber  on  the  land  of  the  plaintiff  fit  for  sawyers'  purposes,  and 
the  land  was  not  well  fenced,  and  the  house  thereon  was  in 
a  dilapidated  condition.  The  defendant  also,  by  his  answer,  set 
up  as  a  defence  that  the  leases  to  the  plaintiff  and  himself 
contained  provisoes  that  no  transfer  thereof,  except  by  way  of 
mortgage,  should  be  effectual  without  the  consent  of  the  Governor- 
in-Council,  and  submitted  that  such  provisoes  rendered  the  agree- 
ment invalid. 

The  circumstances  attending  the  execution  of  the  agreement, 
and  the  evidence  are  stated  very  fully  in  His  Honour's  judgment. 

Mr.  a'Beckett  for  the  plaintiff. 

ifr.  Dtvyer  for  the  defendant. 

Cur.  adv,  vult 

Mr.  Justice  Holroyd: —  Dec.  6. 

A  suit  for  specific  performance  of  an  agreement  dated  4th 
September,  1879,  to  exchange  leases.  The  plaintiff  held  a  lease 
of  293  acres  2  roods  20  perches  in  the  parish  of  Brucknell,  for 
the  term  of  seven  years,  from  the  27th  November,  1874,  at  28. 
per  acre  per  annum  rent,  of  which  os.  per  acre,  or  five  half- 
yearly  instalments,  remained  unpaid  at  the  date  of  the  agree- 
ment. The  defendant  Held  a  lease  of  283  acres  3  roods  and  18 
perches,  in  the  parish  of  Mologa,  for  the  term  of  seven  years, 
from  Ist  August,  1879,  at  a  similar  rent,  of  which  138.  per  acre, 
or  13  half-yearly  instalments,  remained  then  unpaid.  The  leases 
had  been  granted  under  sec.  20,  subsec,  5  of  the  "  Land  Act 
1869."    The  holder  of  such  a  lease  must  have  occupied  the  land 
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1881  as  licensee  for  three  years  immediately  prece 
"  lease,  at  an  occupation  fee  of  28,  per  acre  p( 
be  cDtitled  on  payment  of  tbe  balance  of 
amount  or  by  instalments  as  it  became  due 
grant  of  the  fee  of  his  allotment.  He  must  i 
his  lease  have  made  improvements  on  his 
fencing  it  in,  certified  to  be  of  the  value  of  ] 
The  plaintifi*  at  the  date  of  the  agreemei 
and  lived  at  Durham  Ox,  near  the  defendi 
had,  in  partnership  with  a  man  named  Woo 
himself,  having  bought  Wood  out,  worked  a 
land  for  four  or  five  years.  He  sold  the  mil 
Stafford  Brothers,  who  carried  on  for  five 
then  the  mill  was  burnt.  He  had  not  visite 
some  time  in  1877.  The  defendant,  at  the  tii 
was  living  on  his  allotment.  He  had  beei 
previously  lived  within  eleven  miles  of  the  pi 
the  nature  of  the  country — that  it  was  natu 
had  heard  of  the  mill.  The  agreement  wi 
Honour  read  the  agreement,  ut  »upi*a.']  . 
in  the  agreement  means  half-yearly  insta 
eluding  also  the  occupation  fees.  One  oi 
which  were  payable  in  advance  under 
arrear  and  owing  in  respect  of  the  plaint 
agreement  was  signed,  being  included  in  tl 
became  due  on  the  27th  November  follow 
mately  paid  these  instalments.  It  was  admit 
did  not  demand  possession  of  the  defendant' 
31st  January,  1880,  but  that  he  informed  i 
take  possession  of  his  (plaintiff's)  land  on  ths 
in  taking  possession  and  completing  the  coi 
defendant  not  having  got  his  lease. 

It  had  been  verbally  agreed  between  the  ph 
that  the  defendant  should  be  at  liberty  to  m\ 
his  land  to  a  society  called  the  Bible  Chri 
belonged,  and  that  this  acre  should  be  excised 
it  would  seem  as  if  negotiations  with  the  d 
purpose  had  delayed  the  issue  of  the  lease.     ] 
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be,  the  defendant  some  time  after  the  date  fixed  for  completion        1881 
obtained  a  report  on  the  case  from  one  Sylvester,  and  on  the    Bramlky 
faith  of  that  report  repudiated  the  agreement.  Parbott. 

The  defendant  has  resisted  specific  performance,  on  the  ground 
of  misrepresentation  and  deceit.  In  paragraph  2  of  his  answer 
he  put  the  case  thus: — He  stated  to  the  plaintiff  that  he  wished 
to  work  at  his  occupation  of  a  sawyer,  and  to  have  an  allotment 
of  land  on  which  there  should  be  plenty  of  timber  fit  for  sawyers' 
purposes,  so  that  he  might  earn  his  livelihood  at  his  business. 
Plaintiff  said  he  had  an  allotment  of  land  exactly  suitable  for 
defendant's  purpose;  that  such  allotment  was  well  timbered  and 
securely  fenced^  and  had  on  it  a  well-constructed  and  suitable 
dwellinghouse;  and  advised  defendant  to  make  the  exchange. 
Defendant  replied  that  if  plaintiff's  land  was  such  as  he  repre- 
sented it,  he  would  have  no  objection,  and  the  contract  was 
signed  on  the  faith  of  these  representations  of  the  plaintiff. 
Defendant  also  alleges  in  the  same  paragraph  that  when  he  sub- 
sequently inspected  plaintiff's  land,  he  found  there  was  no  timber 
fit  for  sawyers'  purposes  on  it. 

The  first  alleged  representation  that  the  land  was  well  timbered, 
I  hold  to  fall  within  the  class  of  vague  and  indefinite  commen- 
dations, mere  puf&ng  in  short,  which  ought  to  put  a  purchaser 
upon  inquiry.  If  there  had  been  no  timber,  or  such  a  small  quan- 
tity that  the  land  could  not  properly  be  described  as  timbered  at 
all,  the  statement,  if  relied  on,  might  have  afforded  a  defence: 
Dimmack  v.  HaUett  (6);  ScoU  v.  Hanson  (c).  In  Lord  Brooke  v. 
Sounthwaite  (d),  where  there  had  been  a  statement  in  the 
particulars  of  sale  as  to  the  size  of  the  timber  on  the  land 
which  was  to  be  sold,  the  bill  was  dismissed,  because  the 
plaintiff  had  made  a  definite  representation,  which  was  untrue, 
and  by  which  the  defendant  was  deceived.  Here  there  was  a  con- 
flict of  evidence  as  to  the  quantity  of  timber  on  the  plaintiff's 
allotment,  but  all  admitted  that  there  was  a  considerable  quantity.  ^ 
The  plaintiff  and  his  witness  (Wilson)  counted  about  1,400  trees, 
which  in  their  opinion  were  fit  for  the  sawmill.  One  witness  for 
the  defendant  counted  250,  another  267,  and  the  defendant  him- 

(6)  L.K.,  2  Ch.  27.  (c)  1  Sim.  13. 

id)  5  Hare  298. 


Digitized  by 


Google 


76  EQUITY  CAS 

1881        self,  200.     Defendant  said  he  and  hi 
Bramlby    ^^^  ^^'®^  ^  week.    I  do  not  think  '. 

^   ^*  considerino:  the  dimensions  which  his 

Parbott.  ® 

for  the  mill.  £at  at  this  rate  250  ti 
defendant  alone,  assuming  him  to  b< 
about  three  and  a-half  years,  and  1/ 
18  years. 

The  statement  as  to  the  timber  wa 
dant  mainly  insisted  as  a  ground  fc 
assuming  it  to  have  been  proved  as  all 
going  reasons  consider  it  insufficient, 
sently,  it  was  not  so  proved.  What  v 
that  the  timber  had  not  been  remove<] 
nor  used  in  the  plaintiff's  mill ;  and  t\ 
dence,  was  substantially  true.  Not  i 
had  been  so  used,  too  small  a  number 
misrepresentation. 

There  was  a  house  on  the  plaintiff's 
also  conflicting  as  to  its  condition.  I 
about  a  little,  and  had  suffered  from  tl 
a  more  dilapidated  condition  than  th< 
ably  have  expected  after  it  had  remaii 
a  time  as  he  knew  it  had.  It  was,  how 
the  fence  had  been  partly  burnt  and  p 
plaintiff  left  the  land;  and  as  to  this,  i 
sider  what  was  the  evidence  actually 
alleged  misrepresentations.  [His  Hon 
dence  in  detail,  and  proceeded: — ] 

The  defence  of  misrepresentation  h 
failed,  but  the  defendant  has  set  u 
obtained  his  lease,  and  it,  as  well  as 
proviso  that  no  transfer  except  by  "^ 
effectual  without  the  consent  of  the 
answer  submits  that  these  provisoes 
which  the  plaintiff  seeks  to  enforce, 
such  a  proposition  can  be  supporte 
whether  a  lessee  who  has  covenanted 
assign  without  license,  and  has  af  ter\ 
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lease,  con  resist  a  suit  for  specific  performance  by  showing  only        1881 
that  the  landlord  has  refused  his  consent  to  the  assignment.  But     bbamlby" 
the  defendant  has  not  made  that  case,  and  for  the  present  it  is    p^j^kott. 
enough  to  say  this — ^that  he  cannot  defend  himself  by  saying  that 
he  has  not  asked  the  landlord  to  consent  to  the  assignment,  and 
refuses  to  do  so  himself,  or  to  permit  the  plaintiff  to  do  so  for 
him.     I  can    find  nothing  in   the  provisoes  to   prevent   the 
Oonrt   from   compelling  both  parties    to    do  what    they  can 
towards  fulfilling  the  agreement  into  which  they  have  mutually 
entered. 

I  think  the  defendant  ought  to  pay  the  costs  of  the  suit  up  to, 
and  inclusive  of,  the  hearing.  He  has  been  altogether  in  the 
wrong.  The  charge  of  misrepresentation  has  broken  down,  and 
the  whole  of  the  evidence  on  both  sides  was  directed  to  that 
charge.  A  charge  of  fraud  unsustained  always  carries  costs 
against  the  unsuccessful  party,  to  the  extent  to  which  the  costs 
were  occasioned  by  that  charge.  But  beyond  this  there  are  ad- 
missions in  .the  defendant's  own  evidence  which  should  weigh 
with  the  Court  on  the  question  of  costs.  He  utterly  neglected 
to  make  any  inquiries  on  his  own  behalf  for  a  period  of  about 
nine  months.  His  own  account  of  what  passed  between  him  and  the 
pluntiff  in  February,  1880,  convinces  me  that  he  then  designed  to 
hack  out  of  his  contract,  but  had  not  screwed  up  his  courage  to  the 
point  of  repudiation.  He  ultimately  repudiated  the  agreement 
in  September  of  that  year,  on  the  faith  of  a  report  made  to  him 
in  June;  but,  between  June  and  September,  he  gave  no  intimation 
to  the  plaintiff  of  his  intention,  although  he  knew  that  the 
plamtiff  was  negotiating  for  a  sale  of  the  property.  He  has 
inasted  in  his  answer,  that  even  if  there  was  no  misrepresentation 
on  the  plaintiff's  part,  he  cannot  be  required  even  to  endeavour 
to  folfil  his  bargain.  If  the  plaintiff  cannot  obtain  the  consent 
of  the  Govemor-in-Council  to  the  transfer  of  his  lease,  that  may 
be  a  very  good  reason  for  condemning  him  in  all  costs  which 
nuiy  be  incurred  subsequent  to  the  hearing.  But  I  shall 
leave  the  question  of  future  costs  for  further  consideration. 

Although  the  present  decree  is  limited  to  directing  exchange 
of  forms  of  application  for  leave  to  transfer,  the  parties  can,  if 
they  please,  and  will,  I  think,  if  well  advised,  proceed  now  to 

V.UR,,VouVn.,  Eq.  N 
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L881  exchange  transfers,  and  complete  the  conti 
AXLn  again  to  the  Court.  I  do  not  anticipate  the 
J' will  in  case  of  either  lease  refuse  his  conseni 

BBOTT. 

I  have  provided  for  that  possibility. 


DiCLARB  thftt  the  agreement  in  the  biU  mentioned 
performed,  provided  that  the  consent  of  the  Oovemo 
f  era  of  the  lemses  can  be  obtained.  Order  and  declare  th 
sign  and  deliver  to  the  plaintiff  a  proper  form  of  applical 
Govemor-in-Gonnoil  to  his  transferring  to  the  plaintiff  ] 
or  parcels  of  land  in  the  parish  of  Mologa  in  the  bill  m< 
excised  therefrom  for  the  benefit  of  the  society  called  i 
that  thereupon  the  plaintiff  do  sign  and  deliver  to  the  d 
application  for  the  consent  of  the  Govemor-in-Gouncil  1 
defendant  his  lease  of  the  allotments  or  parcels  in  the  ] 
bill  also  mentioned.  Direct  an  inquiry  to  ascertain  how : 
and  to  what  amount,  have  been  paid  in  respect  of  each 
whom  the  same  have  been  paid.  Order  the  defendant  1 
of  suit  up  to  and  inclusive  of  the  hearing.  Befer  f 
directions  and  future  costs.    Liberty  to  apply. 

Solicitors  for  the  plaintiff:  Brown  S  EUiso 
Solicitor  for  defendant:  Dargcm. 


,  6,  6.  M*VEA  V,  ATTEEN. 

AdminiHrator  qf  pertonaUy — BerUa  qf  redUy^Accouni 
ttnkcUiK  trutUe-^Bemedy  at  Lav 

A  creditor  took  out  in  1S65  letters  of  admimstratio] 
deceased  person,  and  entered  into  possession  of  a  porti< 
estate.  The  plaintiff  filed  his  biU  against  the  administn 
heir-at-law  of  the  deceased,  seeking  for  a  conveyance  < 
account  of  the  rents  received  by  the  administrator. 

Held,  that  the  plaintiff  had  a  complete  remedy  at  law 
of  any  complexity  in  the  accounts,  there  was  no  ground 
Court  of  Equity,  and  biU  dismissed  with  costs. 

Quasre — Whether  an  administrator  of   personalty 
realty,  and  receives  the  rents  thereof,  and  mixes  them  wil 
to  a  suit  in  equity  for  a  general  administration,  indnding 
and  profiti  of  the  real  estate. 

Suit  by  William  M'Yea  against  Thomas  Ai 
of  the  estate  of  Thomas  MTea^  to  establish 
ahip  to  Thomas  M'Vea. 
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The  bill  stated  that  Thomas  M'Vea  died  on  the  1st  February,  1881 
1858,  leaving  his  wife,  Alexandrina,  surviving  him,  but  no  issue;  m'Vba 
that  the  deceased  was,  at  the  time  of  his  death,  seized  of  certain  aitken. 
real  estate  in  the  colony,  including  Mac's  Hotel,  Collingwood, 
and  a  shop  adjoining  it;  that  the  deceased  left  several  brothers 
and  sisters  surviving  him,  all  of  whom  had  since  died,  without 
issue,  except  the  plaintiff's  father,  David  M'Yea;  that  there  was 
no  ancestor  of  the  deceased  living  at  the  time  of  his  death;  that 
the  deceased's  widow  obtained  administration  of  his  estate  and 
effects,  and  entered  into  possession  of  his  real  estate,  and  con- 
tinued in  possession  of  the  same  up  to  the  time  of  her  death; 
that  the  plaintiff's  father,  David  M'Yea,  died  in  the  month  of 
March,  1872,  leaving  the  plaintiff  his  eldest  son  and  heir-at-law 
surviving  him;  that;  on  the  decease  of  the  wido'W'  of  Thomas 
M'Yea,  the  defendant,  alleging  himself  to  be  a  creditor  of 
Thomas  M'Yea,  obtained  administration  de  bonis  mon  of  his 
estate  and  effects  on  the  5th  February,  1865,  and  entered 
into  possession  of  his  real  estate,  and  of  the  rents  of  the 
same,  and  had  since  continued  in  possession  thereof.  The 
bill  prayed  for  an  account  of  the  real  and  personal  estate 
of  Thomas  M'Yea,  and  more  particularly  of  the  rents  and  profits 
of  the  real  estate  come  to  the  hands  of  the  defendant,  or  which 
without  bis  wilful  default  might  have  come  to  his  hands,  and  that 
the  defendant  might  be  decreed  to  pay  to  the  plaintiff  the  balance 
dne  after  payment  of  deceased's  debts,  funeral,  and  testamentary 
eq>eD8e8,  and  to  convey  to  him  the  lands  of  the  deceased,  or 
permit  him  to  enter  into  peaceable  possession  of  the  same. 

The  defendant  by  his  answer  admitted  the  material  facts, 
except  the  heirship  of  the  plaintiff,  and  stated  that  the  defendant 
bad  only  entered  into  possession  of  Mac's  Hotel  and  the  adjoining 
shop,  and  that  he  was  willing  to  account  for  the  rent  thereof  to 
the  person  lawfully  entitled  thereto;  and  further  stated  that  he  did 
not  enter  into  possession  of  the  hotel  and  shop  under  or  by  virtue 
of  the  letters  of  administration,  and  submitted  that  the  plaintiff's 
remedy,  if  any,  was  at  law,  and  not  in  equity,  and  that  the  bill 
should  be  dismissed,  with  costs. 

A  laige  amount  of  evidence  was  given  as  to  the  pedigree  of 
the  plaintiff,  and  it  transpired  during  the  evidence  that  there 
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other  next-of-kin  of  the  deceased  living  besi 
30  appeared  that  the  plaintiff's  father  had  tw 

and  Robert.  John  died  in  1858,  leaving  tw< 
a  daughter.  The  son  died  in  1860;  the  di 
irt  died  in  1860.  The  plaintiff  did  not  sue 
now  came  on  for  hearing. 

r.  Webb,  Q.C.,  and  Mr.  Topp,  for  the  defenc 
lary  objection  for  want  of  parties: — 
le  plaintiff  seeks  for  an  account  of  the  re 
e  of  the  deceased.  It  is  shown  by  the  evi 
ther  next-of-kin  now  living.  It  should,  the 
t  by  all  the  next-of-kin,  or  the  plaintiff  shou 
mself  and  all  others  interested  in  the  estate, 
ids  by  striking  out  the  relief  sought  as  to  tl 
then  be  suing  the  defendant  as  administrate 
le  realty,  although  he  never  got  administra 
r  passed  to  him.  A  suit  might  possibly  be 
nistration  of  the  realty  coupled  with  admii 
malty,  but  if  there  is  to  be  no  admini 
)nalty  there  can  be  none  of  the  realty:  Dryde 
e  plaintiff  amends  he  must  pay  the  costs  of 
statement  in  the  bill  that  the  defendant  & 
)nalty. 

r.  F,  L,  Smyth  and  Mr.  a' Beckett  for  the  plai 
le  objection  applies  only  to  so  much  of  t 
r  as  to  the  personalty.  Even  as  regards  t 
ided  by  making  it  a  suit  on  behalf  of  all 
the  amendment  can  be  made  formally  no' 
kner  (6);  or  the  bill  can  be  amended  by  i 
relating  to  the  personalty,  which  will  get  rid 
vant  of  parties.  [Mr.  Justice  Moleswc 
bion  raised  would  seem  to  be  that  the 
^ssion  of  the  realty  acting  in  his  capacity  f 
therefore  should  be  regarded  as  trustee  for 
question  of  considerable  difficulty.     Nothing 

(a)   1  V.L.R.,  Eq.  4.  (6)    1  V.L. 
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be  got  out  of  the  personalty.]     We  submit  we  can  amend  by       isw 
making  the  plaintiff  sue  on  behalf  as  regards  the  personalty,  and      m^vba 
on  his  own  behalf  as  regards  the  realty. 


V. 

Attkek. 


Mr.  Justice  Molbsworth:— 

I  want  the  question  of  the  defendant's  liability  disembarrassed 
from  the  present  important  technical  difficulty.  The  plaintiff  is 
in  such  a  position  that  whatever  amendment  is  made  he  must 
pay  the  costs  of  the  day,  as  he  untruly  alleged  in  his  bill  that 
he  was  the  sole  next-of-kin.  If  this  difficulty  is  got  over  by 
amendment,  the  other  question  will  require  careful  consideration. 
The  plaintiff  must  elect  as  to  the  mode  of  amendment. 

The  plaintiff  elected  to  amend  his  bill  by  striking  out  that 
portion  of  the  prayer  seeking  relief  as  to  the  personalty. 

Mr.  F.  L.  Smyth  and  Mr.  a' Beckett,  for  the  plaintiff: — 
The  bill  is  practically  for  an  account  of  the  realty.  The  defen- 
dant was  administrator  of  the  personalty,  and  entered  into  posses- 
sion of  the  realty.  He  must,  therefore,  be  treated  either  as  a 
trostee  for  the  heir,  or  as  an  adminstrator  de  eon  tort :  Hill  on 
Trustees  (1845),  116, 146-8.  [Mr.  Justice  Molesworth.  Does 
the  bill,  as  now  altered,  restrict  the  claims  to  accounts  from  1872  ?] 
No ;  we  claim  accounts  from  the  commencement.  Where  a  person 
nnlawfuUy  thrusts  himself  into  possession  of  lands  belonging 
to  another  he  is  treated  as  a  trustee:  Story  Eq,  JvHs.,  8.  511. 
[Mb.  Justice  Molesworth.  That  principle  applies  only  where 
in&nts  are  concerned.]  If  the  defendant  is  not  a  trustee,  then 
he  is  in  the  position  of  an  executor  de  eon  tort :  WUliame  on 
Exeeutore  (7th  ed.),  25-7.  The  plaintiff  having  entered  into 
possession  without  authority  should  pay  the  costs. 

Mr.  Webb,  Q.C.,  and  Mr.  Topp  for  the  defendant:— 
The  bUl  is  still  defective  for  want  of  parties.  It  claims  an 
tcooont  from  the  death  of  the  widow  down  to  the  present  time, 
bat  the  plaintiff  can  only  claim  from  March,  1872.  Thomas 
MTea  died  in  1858;  from  then  till  1860  Thomas's  elder  brother, 
John's  son,  was  heir.  After  the  death  of  that  son  in  1860,  up  to 
1867,  John's  daughter  was  heiress.    From  1867  to  1872,  plaintiff's 
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181  father,  David,  was  heir.  The  personal  represent 
^  peraons  are  necessary  parties.  Moreover,  any  of  i 
made  a  will  disposing  of  the  property,  in  which  a 
would  have  no  claim  at  all.  It  is  not  to  be  presi 
died  intestate.  Unless  the  representatives  of  these 
are  all  before  the  Court  we  may  be  liable  to  succ( 
accounts.  [Mr.  Justice  Molesworth.  The  plaint 
down  to  1872.  The  defendant  cannot  be  called  oi 
plaintiff  for  anything  prior  to  that,  in  the  absenc 
entitled.  But  there  are  several  distinct  titles,  ai 
they  all  be  mixed  up  in  one  suit  ?]  We  subm 
accounts  must  be  dealt  with  in  one  suit,  and  aU 
claimants  be  brought  before  the  Court. 

But,  apart  from  this  objection,  the  plaintiff  has 
No  authority  can  be  cited  for  the  proposition  thai 
without  title,  enters  into  possession  of  another  ma 
held  accountable  in  equity.  The  plaintiff,  if  heir, 
himself  and  can  succeed  in  ejectment  against  the 
recover  mesne  profits;  if  not  heir,  he  has  no  title  ^ 
property  or  the  rents.  There  is  no  complexity  of  c 
give  jurisdiction  in  equity.  There  is  no  such  thir 
law  as  an  administrator  de  son  tort,  and  there  can 
tive  trust  created  in  defendant  because  there  is  ni 
him.  The  defendant  was  entitled  to  call  on  the  p 
his  title,  and  should  get  his  costs. 

Mr.  F.  L.  Smyth  in  reply : — 

We  are  entitled,  at  any  rate  since  1872.  [Mr.  . 
WORTH.  The  most  serious  question  is  that  tl 
persons  through  whom  plaintiff  claims  is  not  proi 
may  have  made  wills  relating  to  realty,  in  whi< 
would  have  no  claim  at  all.  Your  bill  also  s 
account,  including  before  your  heirship.  That  t« 
you  what  belonged  to  others.]  Testacy  is  not  i 
against  the  heir,  but  must  be  proved:  Cole  on 
Mr.  Justice  Molesworth.  The  accounts  are  no 
bill  to  be  complicated,  and  are  not  so,  so  as  to  ii 
ference  of  a  Court  of  Equity.]    They  are  compli 
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differiog  rates  of  rent  received  at  different  times:  BvZlen  and        1881 
Leake  (3rd  ed.)  172.  m'Vka 


Mb.  Justice  Molesworth: — 

Without  going  into  the  sufficiency  of  the  evidence  given  as  to 
title,  I  shall  deal  with  the  pedigree  as  now  alleged  on  the 
plaintiff's  behalf,  assuming  that  Thomas  died;  that  his  widow 
took  out  administration ;  that  she  entered  into  possession  of  the 
realty  and  kept  it  till  her  death;  that  the  defendant  then  took 
out  administration,  and  entered  into  possession  of  a  portion  of  the 
realty.  The  bill  was  originally  framed  on  the  mixing  up  of  the 
personal  and  real  estate,  and  if  that  had  been  worked  out  there 
might  have  been  held  to  be  a  trust  created  in  the  defendant.  The 
case  might  have  been  made  out  that  the  two  were  blended  together 
and  I  thought  that  perhaps  the  plaintiff  would  have  adhered  to 
i  that  case  as  making  out  a  trust.  He  has,  however,  amended  by 
L  '   striking  out  the  relief  sought  as  regards  the  personal  estate. 

The  heirship  passed  through  several  persons,  and  the  defendant 
would  be  liable  to  all  these,  and  the  plaintiff  does  not  represent 
the  complete  heirship,  and  is  no  more  entitled  to  the  rents  prior 
to  1872,  than  the  defendant  and  the  widow  were  entitled  to  the 
!  land.  The  plaintiff's  proper  remedy  is  at  law.  If  there  were 
any  difficulty  or  complexity  in  the  accounts  it  might  be  different 
and  the  plaintiff  might  have  proceeded  in  equity.  As  the  case 
stands  at  present,  the  plaintiff  has  a  complete  remedy  at  law  by 
ejectment  and  recovery  of  mesne  profits  as  far  back  as  he  is 
entitled  to  claim,  and  I  do  not  think,  as  to  any  part  of  the  case, 
he  has  proved  a  case  for  the  intervention  of  a  Court  of  Equity. 

The  defendant  has  not  stood  out  stiffly.     He  was  prepared  to 
give  the  plaintiff  what  he  was  entitled  to  since  1872  if  indem- 

inified.  The  defendant  legimately  required  the  plaintiff's  case  to 
be  proved,  and  should,  therefore,  get  his  costs.  AH  I  can  do  at 
'j  present  is  to  say  that  the  plaintiff  has  made  no  case  for  a  Court 
[       of  Equity,  and  that  the  bill  should  be  dismissed  with  costs. 


BUI  dismissed  with  costs. 


Solicitors  for  plaintiff:  M'Kean  &  Leonard, 
Solicitor  for  defendant:  Duffett 


V, 

Attkek. 
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81  In  thb  ICattsr  of  thb  Trusts  of  thb  Will  of  JOSl 

In  thb  Mattbb  of  thb  "STATUTE  OF  TRU£ 

''SiaiMJit  q/"  TrwU  1864"  {No,  234),  hc,  6l—PelUion/o\ 

diffiadty—DofnicU. 

Where  a  qaestion  of  great  doubt  ia  raiaed  on  a  petition 
**  Statute  of  Tnut9  1864"  (No.  234),  sec.  61,  the  Court  wi 
opinion  or  advioe. 

A  testator  died  domiciled  in  Victoria,  and  leaving  properl 
married  sister  domiciled  in  England.  The  executors  of  the 
sec.  61  of  the  ''Stattae  of  Trusts  1864"  for  the  advice  of  th( 
they  could  safely  pay  her  share  to  the  sister,  without  the  coe 

Held,  that  the  question  raised  was  one  of  great  doubt, 
would,  therefore,  not  answer  it. 

Petition,  by  James  Dickason  and  Richard 
sec.  61,  of  the  "  Statute  of  Trusts  1864"  (No.  234 
of  the  Court. 

The  petition  stated  as  follows: — Joseph  Die 
last  will,  dated  the  3rd  September,  1879,  by  wl 
certain  pecuniary  legacies,  he  devised  and  beque 
and  personal  estate  to  his  executors,  upon  trust 
vert,  and  out  of  the  proceeds  after  payment  of  '. 
divide  the  residue  between  the  testators  brot 
David,  and  his  sister  Mary  Elizabeth,  and 
petitioners  his  executors.  The  testator  diec 
October,  1879 ;  and  probate  was  granted  to  the 
the  time  of  his  death,  the  testator  was  domic 
and  had  no  property,  real  or  personal,  < 
petitioners,  at  the  time  of  obtaining  prol 
now  are,  domiciled  in  Victoria.  They  entei 
sion  of  the  estate  of  the  testator,  and  convi 
and  paid  all  the  debts,  funeral  and  testam( 
pecuniary  legacies,  and  the  shares  of  the  tes 
James  and  David,  and  the  only  part  of  the  ei 
tered  was  the  share  of  the  testator's  sister,  Mary 
amounted  to  the  sum  of  12812.  28.  2(2.,  which  v 
National  Bank.  The  testator's  sister  was,  at  the 
and  of  the  death  of  the  testator,  married  to  Wi 
who,  with  his  wife,  were,  at  the  death  of  the  t 
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in  England.    The  husband  of  the  testator's  sister        issi 
I  1870,  and  she  refused  to  get  him  to  join  in  the       J^ 
e  trustees  for  the  payment  of  her  share  which  they   ^ickason's 
to  her.    The  petition  stated  that  doubts  had  arisen 
Rills'  receipt  for  her  share  would  be  an  effectual 
e  petitioners,  or  whether  it  was  necessary  for  her 
1  in  the  receipt. 

asked  for  the  advice  of  the  Court  as  to  whether  the 
Id  pay  her  share  to  Mary  Elizabeth  Hills,  either  in 
Victoria  or  in  England,  and  by  so  doing  effectually 
iselves  therefor;  or  whether  the  consent  of  her 
ecessary,  and  as  to  how  the  costs  of  the  application 

'ih  for  the  petitioners : — 

lers  can  safely  pay  the  wife  without  the  husband's 
ec.  10  of  our  "Married  Women's  Property  Act" 
ere  any  woman,  during  her  marriage,  becomes 
[  estate,  she  holds  it  independently  of  her  husband. 
;hat  section  are  general.  The  wife's  receipt  would 
Emswer  here,  and  the  executors  can  only  be  sued  in 
irhere  they  derive   their  powers.    [Mr.   Justice 

I  acted  on  a  different  principle  in  Dryden  v. 
There  I  decided  that  a  Tasmanian  administrator 
here,  and  the  Full  Court  upheld  my  decision.  It 
being  here,  he  could  be  sued  for  Tasmanian  assets.] 
inistrator  brought  the  assets  within  the  jurisdic- 
ixecutors  are  sued  here  they  could  plead  the  wife's 
as  a  good  discharge.    If,  on  the  contrary,  the 

to  the  husband  in  England,  they  could  be  sued 
fe.  Ho  OrMie  v.  Ho  OrMie  (6)  was  decided  on  sec. 
rriage  cmd  Matrimonial  Causes  Statute,'*  a  section 
section  in  the  "Ma/rried  Woman's  Property  Act.*' 
ed  to  33  &  34  Vic,  cap.  93;  8tory*s  Conflict  of 
;  WiUiams  on  Executors  (6th  ed.),  1781;  Attorney- 
mpbdl  (c);  WesUaJce's  Private  International  Law 

Cur,  odA),  vult 

q,  202.      (&)  6  V.L.B.,  1. 113.      (c)  L.B.  5  E.  &  I.  App.  529. 
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1881  Mb.  Justice  Molesworth: — 


Dec.  8. 


In  re  This  case  involves  the  question  whether,  where  a  person  dies 

^Tk^£^  domiciled  in  this  country,  leaving  property  to  a  married  sister 
domiciled  in  England,  which,  according  to  our  law,  is  for  her 
separate  use,  the  executors  are  entitled  to  pay  to  her.  I  have 
looked  at  the  authorities — Story's  Confiict  of  Laws,  630; 
Attomey-Oeneral  v.  Campbell  (d);  Leslie  v.  Baillie  (e);  HrUchiTUBon 
V.  Caihcart  (/);  and  I  think  the  matter  so  doubtful  that  I  will 
express  no  opinion  on  the  petition. 

Mr.  Ooldsmith  asked  for  His  Honour's  advice  as  to  how  the 
costs  of  the  petition  were  to  be  met  ? 

Mr.. Justice  Molesworth: — 

I  will  not  answer  as  to  costs.    The  executors  can  include  them 
in  their  accounts  at  the  risk  of  their  being  allowed. 

Solicitors  for  petitioners :  Anderson  <t  Croker. 

id)  L.R.,  5.E.  &  I.  App.  529.  •       («)  2  Y.  &  C,  N.C.  91. 

U)  8  It.  Eq.  394. 


^^^-  ^*  ^'  PINNOCK  V.  HULL. 

Practice  in  EquUy — Liberty  to  apply-^AceumuUUums. 

A  suit  was  brought  by  legatees  against  ezeontors  to  have  their  legacies  paid 
over.  The  only  defence  raised  was  that  there  was  a  liability  of  the  testator  which 
made  it  unsafe  to  distribute  the  assets.  An  adnunistration  decree  was  made,  by 
which  the  legacies  were  ordered  to  be  paid  to  the  plaintifib,  and  liberty  to  apply 
was  reserved. 

Held,  that  the  Court  could  not,  under  such  liberty,  consider  a  question  not 
raised  originally  in  the  suit,  of  whether  the  accumulations  of  an  infant's  share,  who 
had  attained  her  majority,  followed  the  income  or  the  corpus. 

Liberty  to  apply  refers  only  to  the  subject  matter  of  the  suit. 

Application,  under  the  liberty  to  apply,  reserved  in  the  decree 
for  the  direction  of  the  Court,  as  to  whether  the  accumulations 
of  the  income  of  the  share  of  one  of  the  infants,  who  had  now 
attained  her  majority,  passed  to  her  or  went  to  swell  the  corpus. 
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The  case  is  reported  in  2  YX-K,  Eq.  18^  where  the  terms^of  the        issi 

will  and  the  pleadings  are  fully  stated.     Only  a  portion  of  the  phthock 

inoome  of  the  infant's  share  had  been  applied  in  her  maintenance  hull. 
and  education. 

Mr.  De  Verdon,  for  the  defendants,  the  executors: — 
The  income  belongs  absolutely  to  the  infant.  The  whole  of  it 
might  have  been  applied  by  the  executors  in  her  maintenance  and 
education:  Fox  v.  Fox  (a).  [Mr.  Justice  Moleswoeth.  Why 
should  I  entertain  this  question?  If  there  is  anything  in  the 
point,  it  is  a  matter  between  the  co-plaintiffs,  who  have  adverse 
interests  in  the  matter.] 

Mr,  a* Beckett,  for  the  plaintiffs: — 

The  matter  is  dear.  There  is  practically  the  usual  trust  for 
accumulation  here.  The  case  of  Fox  v.  Fox  (a)  turned  on  the  ques- 
tion whether  the  interest  was  vested  or  contingent.  Here  the 
interest  is  clearly  vested.  [Mb.  Justice  Molesworth.  My 
doubt  is  whether  I  can  entertain  this  application  at  all.  There 
was  an  administration  suit  which  was  completely  dealt  with,  and 
the  fund  is  now  in  the  hands  of  the  trustees.  The  suit  has  per- 
fomied  its  duties,  and  I  do  not  think  now  that  under  the  liberty 
to  apply  I  can  entertain  this  question.  There  may  be  an  an- 
tagonism here  between  the  plaintiffs,  and  between  them  and  their. 
children.  This  is  a  question  which  might  be  properly  raised  on 
a  petition  for  advice.]  It  is  desired  to  avoid  the  expense  of 
such  a  petition. 

Mr.  De  Verdon,  in  reply,  cited  Re  Peek's  Trusts  (6). 

Cur.  adv.  tntif. 

Mr.  Justice  Molesworth : —  Decs. 

This  was  a  suit  in  which  two  legatees  under  a  will  filed  a  bill. 
The  trustees  resisted  the  suit  on  the  ground  of  the  liability  of 
the  deceased  to  a  company,  which  would  render  it  unsafe  to  dis- 
tribute the  assets.  That  was  the  only  subject  of  the  suit.  A 
decree  was  made  for  an  account  of  the  assets.    There  was  no  order 

(a)  L.R.,  19  Eq.  286.  (6)  L.R.,  16  Eq.  221. 
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1881  that  the  trusts  of  the  will  should  be  carried  into  effect  under  the 
PiNNocK  direction  of  the  Court  Liberty  to  apply  was  reserved.  That 
„  ^-  liberty  applies  only  to  the  subject-matter  of  the  suit.  A  question 
now  arises  as  to  accumulations.  The  suit  was  over  five  years 
ago,  and  the  parties  between  whom  the  present  question  arises 
were  not  parties  to  it  in  their  individual  capacities.  Therefore 
I  think  it  is  beyond  the  power  of  the  Court  to  entertain  the 
present  application. 

Solicitors  for  the  plaintiff;  Jennings  Jk  Jennings. 
Solicitors  for  the  defendants:  Movie  Jk  Seddon. 


Aug.  26.  BALL  «.  BALL  (a). 

^^'  7.  Will^Partnership — Corpm — Income^PrqfUs  in  business — Estoppel 

A  testator  who  had,  prior  to  hia  death,  been  engaged  in  a  partnership  bnsinett, 
appointed  his  wife  and  his  partner  his  execntora,  and  empowered  them  to  cany  on 
the  business,  so  long  as  his  wife  saw  fit,  and  leave  his  then  capital  in  it,  and 
invest  therein  such  further  capital  as  they  might  think  fit.  He  gave  the  annnsl 
income  and  dividends  aooming  from  his  "  estate"  to  his  wife  for  life,  and  gave  the 
corpus  to  his  children,  after  her  death. 

The  executors  carried  on  the  partnership  business,  and  from  time  to  time  left  in 
it  portions  of  the  accruing  profits.  Held,  that  the  profits  of  the  testator^s  share  in 
the  business  were  to  be  regarded  as  income,  and  that  the  widow  did  not,  by 
leaving  a  portion  of  the  profits  in  the  business,  lose  her  right  to  such  profits. 

Bill  by  the  infant  children  of  Charles  Ball,  deceased,  by  their 
next  friend,  against  Tabitha  Ball  and  William  Henry  Welch,  the 
executors  of  the  will  of  Charles  Ball. 

In  July,  1865,  the  deceased  and  the  defendant  William  Henry 
Welch  entered  into  partnership  as  drapers.  No  articles  of  partner- 
ship were  executed.  Ball  contributed  almost  the  whole  of  the 
capital  to  the  partnership  business,  it  being,  however,  agreed  that 
the  profits  of  the  business  should  be  equally  divided  between  the 
partners.  The  partnership  was  carried  on  until  the  death  of  the 
testator  on  the  2nd  September,  1876.  By  his  will,  dated  the  1st 
September,  1876,  the  testator  appointed  his  wife,  the  defendant 

(a)  Coram,  Stawxll,  C.J. 
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Tabitha  Ball,  and  his  partner,  the  defendant  William  Henry  1881 
Welch,  executors,  with  power  to  appoint  a  third  executor,  which  ball 
power  was  never  exercised.    The  will  then  proceeded —  bali.. 

"I  dedre  my  executors  to  carry  on  the  buBinesa  which  I  now  carry  on  with  the 
laid  William  Henry  Welch,  so  long  as  my  said  wife  shaU  see  fit  to  remain  a 
ptrtner  therein,  and  I  empower  my  said  executors  to  keep  in  the  said  busineea  my 
cipiial  now  employed  therein,  and  to  invest  therein  such  further  capital  as  they 
ihall  think  fit.  I  empower  my  executors  to  realise  and  convert  into  money  my  real 
and  perMnal  estate,  or  any  part  or  parts  thereof,  in  such  manner  and  by  such 
BMaBs  as  my  said  executors  shaU  deem  most  advantageous,  and  I  direct  them  to 
iBTaat  the  net  proceeds  of  suoh  conversion  or  so  much  thereof  as  shaU  not  be  in- 
verted in  the  partnership  business,  under  the  power  hereinbefore  contained,  on 
Gefemment  debentures  or  stock,  or  on  mortgage  or  purchase  of  freehold  property. 
I  direct  my  executors  to  pay  the  annual  income  and  dividends  accruing  from  my 
and  estate  to  my  said  wife  during  her  life,  thereout  to  maintain  and  educate  my 
dd&dren  by  my  said  wife  during  their  respective  minoritiee,  and  from  and  after 
the  death  of  my  said  wife,  to  divide  the  truat  eatate  in  equal  aharea  amongat  my 
■id  children,  bom  or  to  be  bom  in  due  time  after  my  deceaae,  who  ahaU  have 
attMned,  or  ahaU  thereafter  attain,  the  age  of  21  years." 

The  defendants  proved  the  will,  and  carried  on  the  business 
without  any  fresh  agreement  until  15th  September,  1877,  when 
ihey  entered  into  the  following  agreement : — 

"I,  Tabitha  BaU,  by  and  with  the  consent  of  my  co-executor,  W.  H.  Welch, 
liereby  agree  to  aUow  the  capital  of  the  late  Charles  BaU,  amounting  to 
76002.  9s.  Id,  t  to  remain  invested  in  the  business  carried  on  by  W.  H.  Welch, 
trading  as  BaU  and  Welch;  W.  H.  Welch  agreeing  to  pay  one-third  of 
tiie  net  profits  of  the  buaineaa  as  interest  or  consideration  money,  as  follows  : — 
5002.  per  annum,  and  the  balance  when  the  profits  are  arrived  at  by  the  conversion 
of  the  business  into  money.  This  agreement  to  take  effect  from  the  8th 
September,  1876. 

"Tabitha  Ball. 

"Witness— Thomas  Bray.  «*  W.  H.  Welch. 

"Received  the  sum  of  500/.  in  terms  of  the  above  agreement. 

"Witness— Thob.  Bbay.  "Tabftha  Ball." 

"15th  September,  1877.'' 

Farther  capital,  part  of  the  testator's  estate,  had  been  invested 
in  the  business  by  the  executors.  The  widow  only  drew  from  the 
business  a  sufficient  sum  for  the  maintenance  of  herself  and 
fiunily,  and  allowed  the  residue  of  her  share  of  the  profits  to 
lemain  in  the  business ;  of  which  residue  a  large  part  was  now 
standing  to  the  credit  of  the  banking  account  of  the  business. 
A  question  having  arisen  as  to  whether  the  widow  was 
entitled  to  these  profits,  or  whether  they  formed  part  of  the 
corpus  of  the  testator's  estate,  this  suit  was  instituted  to  obtain 
tlie  decision  of  the  Court  thereupon.    The  bill  submitted  that 
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861  the  now  accumulated  profits  of  the  businei 
^^  deemed  capital,  and  the  income  thereof  only  pa 
j^  during  her  life ;  but  the  defendant,  Tabitha  Bal 
such  profits  were  to  be  regarded  as  annual  incom< 
estate,  the  whole  of  which  was  payable  to  hei 
The  bill  prayed  for  accounts,  and  for  a  decla 
relative  rights  of  the  plaintiffs  and  the  defendi 
in  the  profits  of  the  business. 

Mr.  Worthington  and  Mr.  Topp,  for  the  plaint 
The  original  partnership  was  a  partnership  a1 
have  been  dissolved  by  the  testator's  death,  had  i 
on  by  the  executors.  Having  been  so  carried  on,  i1 
have  been  on  the  same  terms  as  the  original  pa 
rate  till  the  agreement  of  the  15th  September,  1( 
moreover,  that  such  an  agreement  could  not 
between  the  executrix  and  the  executor,  who 
and  cannot  be  held  binding  op  the  infants.     ' 
by  the    will   to    carry    on    the    partnership 
merely  to  carry  it  on,   on  terms   of  equalit} 
testator's  lifetime.    The  estate  is  therefore  entii 
profits  up  to  the  present  time. 

The  profits  made  on  the  testator's  capital  le 
ship,  forms  corpus,  and  not  income  of  the  estai 
is  only  entitled  to  the  income  of  such  p 
Jarman'a  Forms  of  WUla  (8th  eA),  p.  258.  Th 
and  dividends,"  in  the  will  apply  merely  to  tl 
"estate"  not  invested  in  the  business.  The  testate 
"trust  estate,"  in  speaking  of|his  entire  estate, 
of  the  widow  is  correct,  she  can  put  the  whole 
the  estate  into  the  business,  and  take  the  wh< 
made  on  it,  leaving  the  corpvs  liable  to  be  loc 
fails.    We  do  not  askff or|a|Bale  of  the  estate. 

Mr.  a! Beckett  and  Mr.  De  Verdon,  for  Mrs.  Bi 

The  suit  is  practically^.brought  to  determini 

can  safely  pay  over  the  accumulated  profits.    If 

entitled  to  the  profitsjas  income,  the  agreement 


Digitized  by 


Google 


VOLVn.]  EQUITY  CASES.  191 

Welch  is  clearly  valid,  as  she  can  do  what  she  likes  with  her  own.        1881 
[The  Chief  Justick  There  is  a  difficulty.  The  testator  intended       ball 
to  give  the  widow  the  income  of  the  property  he  had.    It  was  to      ^^ 
be  invested  on  securities  or  in  business.    But  there  is  now  a  sum 
of  money  which  the  widow  did  not  regard  as  income.    The 
profits  have   not   been   adjusted   each   year.     Does    not  the 
widow  practically  admit,  by  her  own  acts,  that  what  is  left 
m  the  business,  is  not  income?]   No.    All  the  profits  have  not 
been  drawn.      The  profits  are  all  partnership   property,  the 
money  in  the  bank  included.     In  Ski/rvmg  v.   WiUia/ms  (b), 
profits  arising  from  the  carrying  on  of  a  business,  in  which  the 
testator  was  a  partner,  were  held  to  belong  to  the  tenant  for  life. 
Be  Peeks' Trusts  (c);  Byrne  v.  Blachbum  (d);  Mackett  v.  MackeU(e). 

Mr.  Webb,  Q.C.,  and  Mr.  Lomes,  for  the  defendant  Welch: — 
The  agreement  of  15th  September,  1877,  is  perfectly  valid,  for 
under  the  will,  the  widow  may  terminate  the  partnership  when  she 
chooses;  and  the  continuance  of  the  partnership  forms  a  good  con- 
sideration for  the  agreement.  The  profits  made  in  the  business 
are  part  of  the  income  of  the  estate,  and  the  widow  may  deal 
with  them  as  she  pleases.  [The  Chief  Justice.  There  is  a 
distinction  between  the  profits  left  in  the  business,  and  what  was 
pot  in  the  bank.  Does  not  the  widow  by  leaving  the  profits  in 
the  business,  treat  them  as  corpvsl]  The  profits  belonged  to  the 
widow,  who  could  do  what  she  liked  with  them — Cleave  them  in, 
or  take  them  out.  The  fact  that  she  chose  to  leave  her  property 
in  the  business  cannot  deprive  her  of  her  rights.  In 
Green  v.  Britten  (/),  profits  arising  from  the  sailing  of  ships  of 
the  testator,  were  regarded  as  income  belonging  to  the  tenant  for 
life. 

Mr.  Warthington  in  reply: — 

The  difficulty  is  as  to  when  the  testator's  capital  is  to  be  ascer- 
tained. There  is  more  capital  now  in  the  business  than  there  was 
at  the  teatator^s  death.  How  can  the  executors  say,  ''Hitherto 
we  have  canied  on  the  business  for  the  estate;  now  we  carry  it 

9)  24  Beay.  275,  282.  {d)  26  Beav.  41. 

(e)  LR.,  16  Eq.  221.  (e)  L.B.,  14  Bq.  49. 

(/)  IDeO.  J.fta64a 
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881  on  for  ourselves."  The  widow  has  mixed  her  pi 
^j^  testator's  funds,  and  cannot  now  distinguish  it,  a 
^-         estate  is  entitled  to  all. 

ALL. 

( 

cL  7.         The  Chief  Justice: — 

Friendly  suit  by  infants  against  their  mother,  tl: 
Mr.  Welch,  the  executor,  of  the  will  of  Charles  I 
have  it  determined  whether  certain  profits  of  a  b 
the  testator  had  been  a  partner  are  to  be  regar 
income  of  his  estate. 

I  was  disposed  at  first  to  consider  it  doubt 
widow,  by  allowing  the  accumulated  profits  t< 
business,  did  not  thereby  treat  them  as  capital,  ai 
self  from  afterwards  saying  that  they  were  inc( 
examining  the  authorities  to  which  I  have  been  x 
think  that  view  can  be  sustained.  The  will  is  vei 
testator  evidently  had  perfect  confidence  in  hit 
her  the  annual  profits  of  all  his  property.  He  in 
with  the  defendant,  Welch,  and  he  desired  the 
executor  to  carry  on  the  business  so  long  as  \ 
see  fit  to  remain  a  partner  therein,  and  he  ei 
to  keep  in  the  business  his  capital  then  en: 
and  to  invest  in  the  business  such  further 
should  think  fit.  He  then  directed  them  to  real 
into  money  his  estate  so  far  as  not  required  for  i 
invest  the  proceeds,  and  pay  the  annual  inco 
during  her  life  for  the  maintenance  and  educatioi 
and  after  her  death  to  divide  the  estate  in  equal 
his  children. 

I  should  have  thought  that  the  testator's  capit 
the  business  was  exposed  to  the  risk  of  loss,  and 
have  fallen  within  the  principle  that  in  such  case 
life  is  not  entitled  to  the  whole  income.  But  t 
not  thought  so,  and  I  am  not  to  presume  to 
against  his.  He  has  allowed  his  partner  and  his 
on  a  business  which  a  Court  of  Equity  would  com 
but  his  wisdom  is  exemplified  by  the  very  large  p 
been  made. 
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is  confirmed  by  the  cases  to  which  I  was  referred, 
y  that  of  Green  v.  Britten  (g),-  in  which  the  earnings 
were  considered  as  profits  and  not  principal.  That 
I  to  be  the  strongest  case,  because  ships  are  perish- 
^nd  very  short-lived,  and  the  profits  really  eat  into 

it  the  trosts  of  the  will  to  be  carried  into  execution, 
widow  be  appointed  guardian  of  the  children, 
er  entitled  to  the  profits  of  the  business  since  the 
testator.  An  agreement  has  been  entered  into 
,nd  the  surviving  partner,  by  which  she  having  con- 
larger  part  of  the  capital,  is  to  receive  only  one- 
profits,  which  is  very  favourable  to  him  and 
to  her;  but  that  is  a  matter  upon  which  she  is 
form  an  opinion,  and  which  I  cannot  disturb.  I 
0  the  Master  to  report  whether  it  is  for  the  benefit 
)r's  estate  that  the  real  estate  should  be  sold, 
er  directions  and  costs. 

LibeHy  to  apply. 

•  plaintiffs :  J,  S.  Woolcott, 

or  defendant  Mrs.  Ball :   McGregor,  Ramsay,  and 

)T  defendant  Welch :  jRxrmer  Jk  Dai^alL 

[g)    1  De  a.  J.  &  S.  649. 
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B.YAN,  AppSLLANTy  V.  NAGLE,  RespondeitCp 


1881 


**PoUee  Offences  StaJtuU  1865"  {No.  266),  see.  32— Illegal  detention—Fence  removed    ^     ,  „. 
wUhout  coneeni  qfoumer  of  land.  ^' 

Where  a  person  entitled  to  a  fence,  erected  npon  land  held  at  the  time  under  a 
nuner'a  rights  bat  afterwards  sold  by  the  Crown,  removed  it  into  an  adjoining 
highway,  after  the  expiration  of  the  time  allowed  under  the  conditions  of  sale  by 
the  Grcywn, — Meld,  that  he  was  not  entitied  to  complain  of  its  detention  by  a 
p«non  daiming  under  the  Crown  grantee. 

AppBuAX  from  petty  sessions  at  Malmsbury.    The  complaint 
was  for  the  illegal  detention  of  certain  posts  and  rails.    The 
justices  dismissed  the  complaint,  with  costs.    It  was  proved  that 
one  Keogh  had  held  an  allotment  of  Crown  land  under  a  miner's 
right,  on  which  he  erected  a  wooden  house  and  fence.    He  mort- 
gaged these,  imder  bill  of  sale  in  November,  1876,  to  one  Johanna 
Irwin,  who  sold  them  on  20th  July,  1877,  to  the  complainant. 
The  oomplainaut  then  removed  the  house,  and,  afterwards,  a  part 
of  the  fence  also.    Subsequently  the  land  w^  purchased  from 
the  Crown  by  Honora  Ryan,  the  mother  of  the  complainant, 
under  csonditions  reserving  leave  to  the  owner  of  the  improve- 
ments to  remove  them  within  a  month.    The  portion  of  fence> 
the  subject  of  this  complaint,  was  not  taken  away  within  the 
month,  but  was  afterwards  removed  into  the  adjoining  road. 
Subsequently,  the  defendant  became  the  owner  in  fee  of  the  land, 
and  took  possession  of  such  last  mentioned  fencing  on  the  road. 
V.UR..  IJou  VIL,  Law.  B 
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1881  Dr.  Mackay,  for  the  appellant  —  The  com] 

^  "  The  Police  Offences  Statute  1865"  (No.  265),  i 
the  fence  in  question  was  severed  from  the  lan< 
allowed,  no  objection  was  made  by  the  then  owne 
into  the  highway.  It  was  urged,  on  behalf  of  tl 
the  deposit  of  the  materials  upon  the  highwa 
and  the  complainant  lost  his  property  in  them, 
of  the  first  portion  took  place  before  the  grante< 
entered  into  possession,  and  of  the  rest  of  it  1 
with  her  interest,  and  was  presumably  und 
arrangement  between  her  and  the  complainan 
not  stated  in  the  case. 

No  appearance  for  the  respondent. 

Per  Curiam.  The  case  is  not  very  clearly  stat 
that  the  appellant  claims  the  timber  in  dispv 
one  time  formed  a  fence,  as  the  derivative  of  i 
viously  held  the  land  under  a  miner's  right, 
this  fence;  the  defendant  derives  his  title  to 
grantee  from  the  Crown.  When  the  Crown 
pHmdfacie  sold  everything  affixed  to,  or  beii 
sale  was  subject  to  a  permission  to  the  pre\ 
remove  the  improvements  he  had  effected,  witl 
the  sale.  The  appellant  did  not  avail  himself  c 
and  there  is  no  evidence  that  the  time  origins 
tended.  The  defendant  afterwards  purchased  tl 
thing  upon  it,  and  nothing  has  been  shown  wl 
of  his  rights;  he  now  claims  the  material  of 
own.  The  suggested  family  arrangement  b 
plainant  and  the  Crown  grantee  does  not  abri( 
the  defendant,  although  it  would  have  been  mo 
the  Court  to  have  heard  the  respondent.  No  g 
established  to  question  the  decision  already 
appeal  must  therefore  be  dismissed;  but,  as  the 
not  appear,  without  costs. 

Attorney  for  the  appellant:  Lyons,  for  Oeake, 
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JONES  AND  OTHMBSf  APPELLANTS,  V,  MILNE,  Ebspondent.  March  21. 

" Friendly  Societiea  Act  1877"  {No.  590),  sec.  15  {yuL)— Secretary— Illegal  deten- 

turn  of  books, 

The  seeretaiy  or  other  officer  of  *  friendly  society,  as  well  as  strangers,  is 
amenable,  nnder  the  *' Friendly  Societies  Act  1877"  (No.  590),  sec.  15,  snbsee. 
tiii,  to  proceedings  for  recovering  possession  of  documents  or  property  belonging 
to  the  society. 

Appeal  from  petty  sessions  at  WarmambooL  The  complaint 
was  by  the  trustees  of  a  lodge  of  Oddfellows,  for  the  illegal 
detention  of  certain  money,  books,  and  papers.  The  justices  dis- 
missed the  complaint.  The  defendant  was  secretary  of  the  lodge 
at  the  time  it  was  registered  under  the  "  FrieTidLy  Societies  Act 
1877"  (23rd  April,  1880);  he  neglected  to  act  in  accordance  with 
a  resolution  that  it  should  be  so  registered,  and  one  J  ones  acted  pro 
tem.  After  the  registration,  one  Smart  acted  as  secretary;  the 
defendant  had  never  been  appointed  secretary  since  registration, 
and  had  refused  to  give  up  the  papers,  &c.,  to  the  person  duly 
aathorised  to  demand  them.  The  defendant  contended  that,  as 
he  had  never  l^en  dismissed,  he  was  still  secretary,  and  the 
books,  Smc,  were  lawfully  in  his  custody;  also,  that  the  lodge  had 
not  been  duly  registered. 

WiUia/ma,  for  the  appellants  —  The  proceeding  before  the 
justices  was  under  the  "Friendly  Societies  Act  1877"  (No.  590), 
86a  15,  subsec  viiL  The  respondent  had  no  right  to  detain  the 
books  and  papers  of  the  society  from  the  trustees.  Though  he 
bad  been  secretary  before  the  lodge  was  registered,  he  has  never 
been  appointed  secretary,  nor  has  he  acted  in  that  capacity  since 
the  registration;  on  the  contrary,  the  office  has  been  filled  by 
other  persons  ever  since. that  time.  It  was  contended  on  the 
defendant's  behalf,  that  he  continued  to  be  an  officer  of  the 
^ety  imtil  dismissed  by  resolution,  and  that,  consequently, 
lecovery  of  the  books  could  be  enforced  from  him  only  under 
sec.  17,  subsec.  ii.  But  the  words  of  sec.  15,  subsec.  viii.,  are 
large  enough  to  comprise  this  case:  "If  cmy  person  .... 
having  the  same  (i.c. '  any  property  of  a  society  or  branch')  in  his 
possession,  withholds  the  same  ....  he  shall,  on  the 
complaint,"  &c. 

B  2 
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^^^  No  appearance  for  the  respondent 

Jones 

MiLN  ^^^  CcjRiAM.    The  evidence  shows  that  the  plaintifl&  estab- 

lished their  right  to  the  possession  of  the  documents  in  question, 
after  the  registration  of  the  lodge.  They  proceeded  against 
a  person  who  had,  before  such  registration,  acted  as  secretary  of 
the  lodge.  The  defence  set  up  was  that,  having  so  acted,  he  con- 
tinued to  be  an  officer  of  the  lodge  until  formally  dismissed 
Assuming  that  argument  to  be  well-founded,  such  a  defence 
cannot  prevail.  Sec  15,  subsec.  viii.,  enables  the  trustees  to 
recover  from  "  any  peraon**  property  in  his  possession  belonging 
to  them.  Therefore,  even  if  the  defendant  had  been  secretary  at 
the  time  of  the  demand,  no  sufficient  reason  has  been  assigned 
why  he  should  not  have  been  successfully  proceeded  against 
under  this  enactment;  the  object  of  it  apparently  being  to 
prevent  any  person  from  setting  up  any  supposed  lien  upon  the 
property  of  the  society,  as  against  the  rights  of  the  trustees.  The 
appeal  must  be  allowed,  with  costs,  and  the  case  remitted  to  the 
justices,  with  the  opinion  of  this  Court  that  the  plaintiffs  are 
entitled  to  recover. 

Appeal  aUovjed, 

Attorney  for  the  appellants:  Lyons,  for  Ardlie,  Warmambool. 


March  24.  LITTON  v.  THORNTON  and  Another. 

Negligence — Master  and  servant — Defective  macTUne — Contributory   negligence^ 
Obvious  drfect — Evidence  to  impeach  credit  of  previous  witness. 

If  »  servant  be  injured  in  the  working  of  a  machine  by  reason  of  a  defect  in  its 
construction  which  he  might  reasonably  have  discovered,  and  which  he  did  not 
report  to  his  master,  he  cannot  recover  damages  against  his  master. 

If  a  witness  for  the  plaintiff,  in  cross-examination,  make  a  statement  material  to 
the  issue,  the  defendant  is  at  liberty  to  adduce  evidence  to  contradict  such  state- 
ment, and  to  use  such  evidence  to  impeach  the  credit  of  the  previous  witness, 
though  it  would  not  have  been  admissible  for  that  purpose  alone. 

Duffy  moved  for  a  Rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection.    The  action  was  for  negligence.     The  declaration 
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stated  that  the  plaintiff  was  employed  by  the  defendants  to  assist  1881 
in  working  a  pile-driving  machine  whieh  was  unsafely  con-  Linton 
stnieted  of  defective  materials,  and  in  an  unsafe  condition,  to  the  ^  ^• 
knowledge  of  the  defendants,  but  not  of  the  plaintiff;  by  reason 
of  which  the  machine  broke,  and  injured  the  plaintiff.  Plea,  not 
guilty.  The  verdict  was  for  the  defendants.  The  plaintiff's  ease 
was  that  the  machine  was  erected  under  the  personal  supervision 
of  one  of  the  defendants;  that  it  was  defective  in  construction,  in 
having  a  plate  at  the  back  of  the  upright  slide  posts,  to  keep  the 
monkey  or  driving  weight  in  position,  made  of  soft  wood,  instead 
of  iron  or  wood  plated  with  iron;  and  that  from  this  cause 
the  plate  broke  soon  after  the  machine  commenced  to  work; 
that  the  plaintiff  had  not  seen  the  plate  before  it  was  placed  in 
position,  and  was  not  aware  of  the  material  it  was  made  of. 
The  learned  judge  (StaweU,  C.J.)  told  the  jury  that,  if  the 
plaintiff  had  had  an  opportunity  of  seeing  the  defective  nature  of 
the  machine,  there  was  as  great  an  obligation  upon  him  as  upon 
his  employer  to  know  it,  and,  if  he  chose  to  work  it,  knowing,  or 
having  the  opportunity  of  knowing,  its  faulty  construction,  he 
took  the  risk  upon  himself.  It  is  submitted  that  that  was  not  a 
proper  direction:  Holmes  v.  Clarke  (a).  It  was  not  shown  that 
the  plaintiff  saw,  or  had  an  opportunity  of  seeing,  the  defective 
plate;  he  did  not  send  it  up  or  fix  it  in  its  place.  [Stawell,  C.J. 
The  plaintiff  ought  to  have  been  observant,  and  to  have  com- 
plained to  tbe  defendants,  if  he  saw  anything  dangerous  in  the 
machine  he  was  required  to  work.  The  portion  of  the  eharge 
complained  of  might  have  been  insufficient  in  itself,  but  the 
relative  positions  of  master  and  servant  in  such  a  case  had  been 
already  explained,  and  it  was  unnecessary  to  repeat  it.]  Another 
objection  is  that  evidence  was  admitted  of  what  took  place  in 
the  working  of  another  machine  of  the  defendants  at  a  totally 
different  time  and  place. 

Stawell,  C.  J.  The  plaintiff  in  effect  contends  that  a  servant, 
having  contracted  to  work  a  machine,  is  not  bound  to  observe 
its  condition,  or  not  at  liberty  to  refuse  to  work  it,  if  he  finds  it 
defective.   In  my  opinion,  such  a  contention  cannot  be  sustained. 

(a)  31  L.J.  (Ex.)  356. 
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the  plaintiff  ought  to  have  noticed  a  defect  of 
sents ;  and,  if  he  did  not,  he  incurred  the  risk 
that  he  had  contributed  to  the  accident  by  his 
which  case  he  could  not  recover;  for  I  take  i 
stance  of  the  person  injured  having  been  aci 
another,  does  not  exonerate  him  from  the  : 
reasonable  exertions  to  avoid  danger.  I  thi 
comprehended  the  nature  of  the  issue  they  had 
As  to  the  improper  admission  of  evidence,  th 
that  these  machines  ought  to  have  the  back[ 
or  plated  with  iron,  though  they  were  to  b( 
only;  and  he  called  a  witness  who  directly 
ment,  whereupon  the  question  was  put,  in 
whether  he  had  not  himself  safely  worked  a  si 
place  named,  and  whether  that  machine  had  n 
instead  of  an  iron,  or  plated,  back-plate.  1 
question  upon  the  issue,  for  it  tended,  if  ans^ 
to  show  that  a  wooden  back-plate  could  be  w 
The  latter  part  of  the  question  was  answers 
and  a  witness  was  called  by  the  defendants 
machine  in  question  had  a  wooden  back-plate 
latter  evidence  was  very  properly  admitted,  tl 
tending  to  prove  the  issue  for  the  defendant, 
credit  of  the  former  witness. 

Stephen,  J.  I  concur,  but  with  some  d< 
doctrine  of  contributory  negligence  applies  to 
not  think  the  plaintiff  was  at  liberty  to  go  on  ^ 
machine,  relying  on  the  liability  of  his  mast 
injury  resulting.  When  the  machine  becan 
plaintiff  should  have  ceased  to  work  it.  On 
quite  concur. 

HiGiNBOTHAM,  J.  Even  if  a  servant  have  t 
his  contract  of  service,  on  discovering  danger 
is  working,  I  do  not  think  he  is  relieved  fron 
use  reasonable  means  of  obviating  danger  fi 
construction;  he  must  make  reasonable  effort 
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otherwise,  he  may  be  held  to  contribute  to  any  injury  resulting  1881 
from  the  defect.  I  think  this  was,  substantially,  the  direction  hnrov 
of  the  learned  Judge.  As  to  the  second  point,  it  is  true  that 
evidence  is  not  admissible  to  contradict  a  witness  who  has  been 
eross-ezamined,  with  the  view  of  testing  his  credit  or  memory,  or 
of  impeaching  his  character  generally.  The  only  exceptions  to 
ihid  rule  that  I  am  aware  of  are,  first,  where  the  witness  has 
denied  a  previous  conviction :  "  The  Statute  of  Evidence  1864," 
see:  50 ;  and  secondly,  where  the  cross-examining  questions  affect 
his  credit  or  impartiality,  by  reference  to  matters  immediately 
connected  with  the  subject  of  the  inquiry:  Attomey-QeTteral  v. 
Hitchcock  (by,  Thomois  v.  David  (c).  The  evidence  objected  to  is 
within  the  latter  exception.  Moreover,  if  a  witness,  in  cross- 
examination,  makes  a  statement  material  to  the  issue  in  the  case, 
evidence  may  be  adduced  to  contradict  such  statement,  if  by 
such  contradiction  a  material  fact  is  proved.  One  of  the  material 
questions,  as  to  the  defendants  having  been  negligent,  was 
whether  they  had  used  a  machine  constructed  differently  from 
all  others  used  for  a  similar  purpose,  viz.,  a  machine  without  iron 
upon  the  back-plate;  that  was  a  primary  question  in  the  case, 
and  the  evidence  objected  to  was,  I  think,  properly  admitted  on 
this  ground  also. 

Rule  refueed. 

Attorneys  for  the  plaintiff:  Duffy  <fe  WilkiTison. 
(h)    1  Ex.,  91.  (c)    7  C.  &  P.  360. 
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1881  BEQINA  v.  AH  POO. 


arch  24.    Learetny  as  a  bailee—ConvertUm  qf  a  hank  note  enirtuted  to  j 

change. 

A  person  to  whom  a  bank  note  had  been  entrusted  for  the  pv 
change  for  it,  who  did  not  return  either  it  or  the  change,  but  a 
leas  sum  as  a  composition,— iTeU,  properly  convicted  of  laroenj 

Special  case  stated  by  the  chairman  of  gene 
Echuca.  The  prisoner  was  convicted  upon  a  pi 
feloniously  and  fraudulently  taking  and  convert! 
charging  him  in  the  first  count  with  larceny  as 
in  the  second  count  with  simple  larceny.  The  evi 
the  prosecutor  asked  for  change  for  the  note,  from  ti 
of  whom  the  prisoner  was  one;  the  prisoner  said  1 
for  him,  whereupon  he  took  it  away.  After  a  1 
prosecutor  went  in  search  of  the  prisoner,  and  i 
him,  the  prisoner  offered  a  smaller  amount,  which 
declined.  Afterwards,  a  constable  found  the  note,  ^^ 
described  by  the  prosecutor,  in  the  house  of  the 
place  which  the  prisoner  had  described  to  a  fellow- 
the  lock-up. 

J.  T.  T,  Smith,  for  the  Crown,  in  support  of  the 
was  competent  for  the  jury  to  find  that  the  prL 
note  with  the  intention  of  appropriating  it  to  his 
indictment  contained  two  counts:  (1)  for  larceny 
for  simple  larceny.  [Higinbotham,  J.  As  to  the 
no  evidence  that  the  prisoner  took  the  note  with< 
of  the  owner;  quite  the  contrary:  R.  v.  Middlei 
Cohen  (6)  supports  the  conviction.  [Stawell, 
Oxenham  (c)  the  prisoner  had  not  to  return  the  bi 

No  appearance  for  the  prisoner. 

Per  Curiam.  The  facts  of  this  case,  so  far  as 
present  question,  appear   substantially  analogou 

(a)  L.R.,  2  CCR.  88;  42  L. J.  (c)  13  Cox  C.C.] 
(M.C.)  73.  (M.C.)  126. 

(b)  2  Den.  C.C.  249. 
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n  (d).  There  a  bill  of  exchange  was  given  to  ihe 
d  discounted  for  the  prosecutor — ^here,  a  bank  note 
there,  the  prisoner  discounted  the  note  for  his  own 
re,  the  prisoner  retained  the  note  for  his.  There,  the 
found  guilty,  and  the  verdict  was  confirmed  by  the 
rt  of  Appeal;  and  so  we  think  should  the  conviction 
case  of  22.  v.  Aden  (e)  appears  also  to  support  this 

Conviction  offirTnecL 
or  the  Crown:  Sutherland,  Crown  Solicitor. 

J.R.  349;  46  L.  J.  (M.C.)  125.        (e)  12  Cox  C.C.R.  512. 


PEARSON  V.  SLINGO. 

Privilege — Mccess-^Ccndimveness  of  tferdiet — JSTew  tried, 

lave  found  for  the  defendant  in  an  action  for  libel,  upon  words 
red  oommonioation,  the  Court  will  require  a  very  strong  case  to 
rbing  the  verdict  on  the  ground  of  excess  of  privilege,  or  of  the 
inst  evidence  on  the  question  of  malice. 

aoved  for  a  Rule  ni»i  for  a  new  trial,  on  the  ground 
ict  was  against  evidence — The  action  was  for  libel. 
3n  stated  that  the  plaintiff  carried  on  the  business 
rf  beer,  and  the  defendant  wrote  and  published  of 
•n  to  his  business,  "  The  filth  from  the  trade  of  beer- 
1  a  bottle  and  beer-barrel  washing  establishment,  is 
fensive  kind  that  I  will  on  no  account  allow  it  to 
my  premises."  The  innuendo  was  that  the  defend- 
at  the  plaintiff  doctored,  for  the  purpose  of  sale, 
he  bottled ;  that  what  he  sold  was  doctored  beer 
genuine  article;  and  that  he  carried  on  his  trade 
hy,  and  offensive  manner.  The  jury  found  for  the 
lie  alleged  libel  was  written  in  the  course  of  cor- 
^ith  the  local  board  of  health,  which  proposed  to 
through  the  defendant's  premises,  which  drain  would 
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take  the  drainage  from  the  plaintiff's  prem 
"  the  jury  to  say — it  being  considered  that,  as 
the  beer-doctoring,  the  communication  was 
they  were  satisfied  that  the  defendant  was 
malice.    There  was  no  evidence  for  the  de 
existence  of  anything  in  the  way  of  beer-do 
in  which  the  plaintiff  understood  the  term 
brought  many  witnesses  to  show  that  the  t 
to  mean  (as  he  understood  it),  treating  ii 
make  it  sell   as    good  beer.     [Stawell, 
of  the  term  was  for  the  jury  to  decide.]    ] 
upon  it   without  evidence,  or  contrary  tc 
is    not    for    the    defendant    to    put    his 
words.      [Stawell,    C.J.      May    he    not 
jury    to    accept    his    interpretation.]      The 
a  new  trial  where  it  sees  that  there  is  a 
find  there  is  not:  Warton  v.  Gearing  (a). 
publication  is  in  excess  of  the  privilege,  the 
its  privilege,  though  the  jury  negative  mali 
(3rd  ed.)  290.    [Stawell,  C.J.    A  very  strc 
to  be  made  out,  to  justify  the  Court  in  intei 
Fryer  v.  Kinneraly  (h). 

Stawell,  C.J.  There  are  two  questions  f< 
like  the  present — first,  whether  the  commui 
libellous;  and,  next,  whether — the  occasion  of 
privileged — there  was  evidence  of  malice 
defendant.  The  jury  may  have  considered 
"  doctoring "  in  this  case  meant  removin 
not  libellous.  If  so,  the  verdict  was  right 
word  to  be  libellous,  the  question  of  malice 
in  such  a  case  as  the  present,  essentially  for 
no  direct  evidence  of  express  malice;  it  wa 
inferentially.  The  grounds  of  that  inference  i 
complaint  of  an  alleged  nuisance  made  to  th( 
view  of  having  the  nuisance  removed.  A  jur 
circumstances,  properly  attribute  any  warm! 

(a)  1875,  not  reported  on  this  point.       {h)  15  C.6.  (N. 
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3  on  the  part  of  the  defendant  to  gain  his  object 
draw  the  inference  of  malice:  Henwood  v.  Harri- 
iry  clear  and  distinct  case  must  be  made  out  to 
oibent  upon  the  Court,  as  a  matter  of  law,  to  take 
3  out  of  the  hands  of  the  jury,  and  decide  that 
1  was  clearly  libellous  and  that  the  evidence  of 
strong  that  a  jury  were  not  justified  in  finding  for 


I  think  that,  in  all  cases  in  which  a  jury  has 
defendant  on  the  question  of  libel  or  malice,  the 
3t  to  interfere,  unless  a  very  clear  case  is  made  out, 
ividence  is  all  one  way.  If  the  jury  were  right  on 
1,  that  is  sufficient  to  maintain  this  verdict.  The 
iplained  of  was  ambiguous,  and  proper  for  the  jury 
If  it  is  libellous,  the  occasion  was  privileged,  and 
3  jury  to  say  whether  there  was  any  malice  in 

M,  J.  The  question  of  malice,  where  the  Court 
le  occasion  was  privileged,  is  one  of  fact  for  the 

burden  of  proof  lies  on  the  plaintiff*:   GlarJc  v. 

The  jury  have  found,  I  think  rightly,  that  such 
ting  here.  In  a  question  of  libel  or  no  libel,  the 
ecide  upon  the  matter  of  law  as  well  as  of  fact.  In 
Lse,  I  do  not  think  the  finding  on  this  point  is 
I  evidence.    The  evidence  for  the  plaintiff  was,  that 

could  have  only  a  defamatory  meaning;  but  the 
idence  was  that  he  intended  no  such  meaning, 
justified,  upon  that,  in  finding  that  the  defendant 
i  word  in  a  defamatory  sense. 

Rule  refused. 
>r  the  plaintiff:  Oillott  dk  Snowden. 
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606;  41  L.J.  (C.P.)  206. 


{d)  3  Q.B.D.  237. 
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1881  BEOINA  V.  MONTFORT,  xz   parts   SCHUH. 

March  2S.     *' PoUce  Offeneea  &UUiUe  1865"  {No.  265),  see.  ^O—Sunday  tradmg—Convktioih' 

NegcUiving  exemptiofu. 

Where  an  enactment  imposing  a  penalty  on  certain  oondnct  makes  some 
exemptions  specifically,  and  others  by  words  of  reference  to  other  Acts,  stating 
their  effect  generally,  it  is  sufficient,  in  a  conviction,  to  negative  the  latter  claa  of 
exemptions  in  the  same  general  words. 


Order  nisi  (under  Act  No.  571)  to  quash  a  conviction.  The 
applicant  was  convicted 

*  *  For  that  he,  on  14th  November,  1880,  at  .  .  the  said  day  being  Sunday,  did 
keep  open  his  shop,  situate.  .  .  for  the  purpose  of  trading,  he  the  said  .  .  . 
then  not  being  an  apothecary  nor  a  chemist  at  any  time  of  the  day,  nor  a  butcher, 
baker,  pastry  cook,  or  confectioner  until  the  hour  of  9  o'clock  in  the  forenoon  snd 
between  the  hours  of  1  and  6  in  the  afternoon,  nor  of  any  other  trade  or  occupation 
that  may,  by  any  Act  passed  or  hereafter  to  be  passed  have  any  special  provision 
made  therein  upon  the  subject  of  trading  on  Sunday,"  &c. 

The  applicant  obtained  from  a  Judge  an  Order  nisi  to  quash 
this  conviction,  on  the  grounds  that  the  justices  had  no  jurisdiction 
to  make  it,  and  that  it  was  bad  on  its  face,  and  ought  not  in  law 
to  have  been  made. 

C.  A.  Smyth  showed  oause — The  conviction  is  good;  it  follows 
the  language  of  the  Act  under  which  it  was  made,  "  Thje  Polke 
Offences  Statute  1865"  (No.  265),  sec.  30  (a),  though  perhaps 
somewhat  too  literally  and  inartificially.  The  awkward  form  of 
the  statements  as  to  the  time  of  day  &c.,  may  be  rejected  as  mere 
surplusage :  PaXey  on  Convictions  (6th  ed.),  180 ;  as  would  be 
done  in  an  indictment :  R.  v.  Parker  (b).  The  statement  that  the 
defendant  was  not  of  the  excepted  trades,  is  enough,  striking 

(a)    Sec.  30:  "     .      .      .     Any  per-  tioners  until  the  hour  of  9  in  the  foie* 

son  who  trades  or  deals  or  keeps  open  noon  and  between  the  hours  of  1  and  6 

any  house   shop  store  or  other  place  in  the  afternoon  nor  to  any  other  trade 

(except  as  hereinafter  provided)  for  the  or  occupation  that  may  by  any  Act 

purpose  of  trading  or  dealing  on  Sunday  passed  or  hereafter  to  be  passed  ha?e 

shall  on  conviction  forfeit  a  penalty  of  any  special  provision  made  therein  upon 

not  less  than  51.  nor  more  than  102.  the  subject  of  trading  on  Sunda;r  and  to 

Provided  that  nothing  herein  contained  long  as  the  persons  effected  thereby 

shall    extend     to     apothecades     and  adhere  to  the  provisions  of  such  Act" 
chemists  at  any  time  of  the  day  nor  to        (6)  L.R.,  1  O.C.R.  225;  39  L.  J.  (M. 

butchers  bakers  pastrycooks  or  confec-  C.)  60. 
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was  shown  not  to  be  within  any  of 

pport  of  the  Order  nisi — The  conviction  e 
nee  is  properly  stated,  and  so  there  was  ^ 
}.  The  offence  in  the  Act  is  trading  on 
IS  at  certain  times  of  the  day  being 
on  is  not  for  trading,  but  for  simply 
an  Sunday,  and  not  for  the  purpose  of 
t  lawfully  be  kept  open  for  entirely 
ates  that  the  defendant  was  not  of  one 
kt  the  hours  named;  leaving  a  possible 
t  be  so  at  other  hours.  If  he  were  a 
in  his  shop  during  prohibited  hours,  for 
\  lawful  hours.  [Stawell,  C.J.  If  the 
ed,  it  must  be  because  it  does  not  contain 
what  essential  is  wanting  in  this  con- 
is  established  by  other  Acts  are  not 
Car.  II.  c.  7,  cooking  and  selling  meat, 
Kceptions  must  be  distinctly  negatived: 
Ith  ed.),  244;  a  proviso  in  the  enacting 
d  in  the  conviction.  [Higinbotham,  J. 
an  exception  in  the  enacting  sentence.] 
ptions  must  be  particular,  not  general: 
Jarvia  {d)\  R,  v.  Molliaon,  coop.  Crick- 

sur  in  the  argument  that,  as  a  general 
it  be  distinctly  negatived — the  exempt- 
t  so  as  to  enable  the  Court  to  decide 
sustained  the  alleged  exemption  or  not, 
that  no  one  is  justified  in  interpreting 
lat  is  the  function  of  the  Court,  not  of  an 
jmptions  are  made  by  words  of  reference 
may  be  sufficiently  negatived  in  the 
under    which  the  conviction  is   made: 


(e)    2  V.L.R.,  L.  144. 

(/)  Argus  R.,  Dea  7, 1864. 
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1881       JLv.  Marriott  (g).    Here  it  is  obvious  that  the  pi 


Reoina  after  the  section  was  drawn;  what  is  meant  by 
loMTPORT  "  ®^cept  as  hereinafter  provided,"  is  set  out  in  t 
JSfe  paru     But  it  was  contended,  for  the  defendant,  that  it 

SCHUH. 

set  out  fully  and  negative  specially  the  exempti 
statutes  referred  to  in  the  particular  Act;  and, 
already  adverted  to,  as  a  rule,  that  would  be 
instance.  Parliament  has  taken  upon  itself  to  set 
the  other  Acts,  and  the  words  used  by  Parliament 
effect  must  be  deemed  sufficient,  in  my  opinion,  f 
also.  There  is  more  than  a  mere  reference  to 
there  is  a  statement  of  their  effect.  The  preser 
strictly  followed  the  words  of  the  Act,  which  se 
of  the  other  stieitutes.  The  objection  taken  is  i 
the  sufficiency  of  the  terms  of  the  conviction,  bi 
which  sets  forth  the  effect  of  the  Acts  referred 
nature  of  a  general  demurrer  to  the  law  as 
Parliament.  I  am  content  to  take  that  expositi 
conviction  valid. 

Stephen,  J.  I  concur.  "  The  Justices  of  the  Pec 
(No.  267)  contains  a  very  useful  enactment,  se 
defendant  must  prove  the  affirmative  of  any  exe: 
he  would  take  advantage.  Under  such  words  of 
contained  in  the  section  under  which  the  def( 
victed,  he  would  have  to  set  out  and  prove  an 
might  rely  upon  in  the  Acts  referred  to. 

HiGiNBOTHAM,  J.  But  for  the  words  in  the 
would  have  been  unnecessary  for  the  conviction 
exemption.  The  exceptions  are  negatived,  in  tl 
the  very  words  of  the  proviso,  which  seems  tc 
definite. 

Convic 

Attorneys  for  applicant:  GUlott  <b  Snowden. 
Attorney  for  respondent:  Sutherland,  Crown  I 

ig)    1  Sir.  ee. 
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SIEVEWRIGHT  v.  M'EVOY.  1381 


Eutband  and  wife— Deed  qf  separation — Retainer  ofaUomey  to  recover  maintenance    March  29 

for  wife. 

Though  a  wife  has  been  living  apart  from  her  husband,  under  a  deed  of  separa- 
tion providing  her  with  separate  means,  the  retainer  by  her  of  an  attorney  to 
recover  unpaid  maintenance,  is  virtually  that  of  the  husband ;  and  an  order  for 
taxation  of  the  attorney's  costs  as  against  the  wife,  will  only  be  made  reserving 
the  right  of  disputing  the  retainer. 

22.  Walsk  moved  for  an  Order  to  tax  the  costs  of  the 
plaintiff  against  the  defendant  Mrs.  M'Evoy — The  plaintiff  acted 
413  attorney  for  the  defendant  in  proceedings  against  the 
defendants  husband  for  desertion,  and  obtained  for  her  an 
order  for  maintenance  of  30«.  a  week,  from  which  there  was 
an  appeal  to  the  General  Sessions,  which  was  dismissed  for 
want  of  jurisdiction.  The  plaintiff  has  delivered  his  bill  of 
costs  in  that  matter  to  the  defendant,  but  she  will  not 
pay,  and  has  referred  him  to  her  husband.  The  defendant  has 
been  living  for  some  years  separate  from  her  husband,  under  a 
•deed  of  separation,  but  her  husband  has  discontinued  payment  of 
the  maintenance  provided  by  it.  An  application  has  been  made 
to  a  Judge  in  chambers  but  refused  by  him,  unless  with  a  reserva- 
tion of  the  question  of  retainer.  The  plaintiff  is  entitled  to  have 
his  costs  paid  by  the  defendant  who  retained  him,  and  who  has 
separate  estate.  The  husband  has  no  property  within  the  juris- 
-diction,  and  he  probably  would  not  be  liable,  as  his  wife  is  living 
separate  from  him,  and  had  separate  estate.  [Higinbotham,  J. 
The  application  in  chambers  was  more  than  a  month  after 
delivery  of  the  bill  of  costs,  so  that  the  plaintiff  had  no  right  to 
an  unconditional  order.] 

P£B  Curiam.  The  retainer  must  be  regarded,  under  the  cir- 
^nimstances  of  this  case,  as  the  retainer  of  the  husband.  An  order 
to  tax,  reserving  the  right  of  disputing  the  retainer — a  very 
proper  reservation  in  the  present  instance — would  have  been 
granted  at  chambers.  There  was  no  necessity  to  apply  to  the 
^ttrt;  the  application  may  be  renewed  at  chambers. 

Order  refused. 
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^^^  TROTMAN  V.  SHANKLAND. 

^ardi,  31.     MdUchm  proHCuUon—Desiructhn  (if  dividing  fence—**  Crm^ 
April  1.  ^^^^  ^®^"  t^*'-  233).  sees.  178,  200— Act  No.  399, 

Under  "  The  Orimmal  Law  and  Practice  StattUe  1864 
actual  malice  is  an  easential  element  in  the  offence  of  destro 

In  an  action  for  malicious  prosecution  for  remoying  raila 
of  deadwood  which  had  become  embedded  in  a  live  fence  p] 
and  which  the  jury  were  satisfied  was  to  take  the  place  < 
Court  refused  to  disturb  a  verdict  for  the  plaintiff. 

Semble,  that  sec.*  23  of  Act  No.  399  does  not  frustrate  a  < 
of  title,  but  merely  preseryes  the  jurisdiction  of  justices  w 
raised. 

Malicious  Prosecution.  The  defendant  cha 
before  justices,  with  having,  on  5th  November, 
and  maliciously  destroyed  part  (valued  at  51.)  o 
one  of  the  plaintiff's  properties  from  a  property 
at  Euroke,  Broadmeadows,  contrary  to  the  s 
Not  guilty.    The  jury  found  for  the  plaintiff;  d 

The  evidence  for  the  plaintiff  was  that  he  i 
owned  adjoining  pieces  of  land,  there  bein^ 
between  them,  on  which  there  was  a  tempor 
water-course  which  crossed  it;  that  the  plaintiff 
timber  from  the  bridge  and  replaced  it;  that  tl 
him  for  this  as  a  trespass,  and  the  plaintiff 
action;  that  there  was  a  post-and-rail  fence,  thii 
along  the  west  (the  plaintiff's)  side  of  the  pi 
about  seven  years  ago,  the  plaintiff  planted  alon 
this  fence  a  live  hedge,  which  he  kept  trimmed 
old  fence  in  repair  for  about  seventeen  years;  t 
before  the  prosecution,  he  took  out  some  of  th( 
time  complained  of,  was  removing  some  more, 
ant  came  to  him  and  told  him  he  had  no  Tig 
fence;  that  the  plaintiff  answered  that  he  had 
he  had  replaced  it,  and  it  was  on  his  lan< 
November,  the  plaintiff  received  a  letter  &ou 
attorney,  stating  that  the  destroying  the  fence 
criminal  proceedings,  requiring  him  to  reinsta 
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ititiil»  protftedings  against  him  with-  ] 
16th  November,  the  summons  was  "^ 
lich  was  afterwards  dismissed, 
ndant  was  that  the  fence  was  in  the 
bad  been  for  30  years,  and  was  paid 
owners,  being  on  a  line  then  agreed 
}  the  defendant  had  many  times 
hen  he  complained  to  the  plaintiff 
1  the  bridge,  the  plaintiff  claimed  it 
complained  of,  the  plaintiff  said  that 
lant's  at  all ;  that  it  and  the  lane  also 
i;  that  the  defendant  consulted  his 
iummons. 

Rule  nisi  to  enter  a  nonsuit,  on  the 
idence  of  reasonable  and  probable 
I  the  ground  of  misdirection  in  that 
p  the  hedge  was,  by  tacit  agreement, 
fence. 

>wed  cause — It  is  admitted  that  the 

rimmed  by   the  plaintiff,  with  the 

without  remonstrance ;  and  there  is 

he  plaintiff's  land.      There  is  also 

indant  stated  he  had  got  the  plaintiff 

arly  as  possible  upon  the  same  line 

I  plaintiff  removed  the  rails,  the  old 

supported  by  the  hedge,  which  was 

There  was  nothing  secret  in  the 

'ly  acted  in  the  assertion  of  what  he 

5  words  of  the  enactment  i;inder  which 

3  plaintiff,  "  The  Criminal  Law  and 

233),  sec.  178,  are,  "  whosoever  shall 

cut,  break,"  &c.;  there  was  no  pre- 

fendant  believing  that  the  plaintiff 

worn-out  fence  maliciously  as  against 

I  have  thought  he  did  it  unlawfully ; 

lat  section  206  makes  the  punishment 

dice  conceived  against  the  owner  of 
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the  property.  The  defendant  relies  upon  "  The 
and  Practice  Amendment  Statute  1871"  (No 
adding  a  proviso  to  sec  178  that  the  justice  n 
person  offending,  "  notwithstanding  that  such  pei 
or  is,  in  fact,  jointly  interested  with  some  othe 
property  alleged  to  have  been  injured."  The 
relied  on  White  v.  Feast  (a)  to  show  that  "wi 
mean  the  same  as  "maliciously."  But  the  woi 
does  include  malice,  in  such  a  case;  it  means  ' 
wilful  doing  of  an  unlawful  act  without  cause 
be  unlawful :  R.  v.  Perribliton  (6),  iJ.  v.  Matthews 
Denny  v.  Thwaitea  (d),  R.  v.  Holroyd  (e).  Tl 
defendant's  attorney  is  either  an  acknowledg 
plaintiff's  act  was  done  in  exercise  of  a  right,  or 
to  bring  about  a  settlement  with  the  prosecul 
leave  of  the  Court,  as  in  22.  v.  Matthews.  It  also 
defendant  was  seeking  to  enforce  a  civil  rig 
proceedings,  which  amounts  to  malice.  Thei 
evidence  that  the  old  fence  had  been  abandoned  i 
and  for  that  reason  it  had  not  since  been  re 
because  it  did  not  need  repairs. 

On  the  second  ground  of  this  rule,  there  is  t 
defendant,  some  years  before  the  dispute,  hac 
opposite  side  of  the  road,  next  to  himself,  at  £ 
knew  there  was  this  hedge  in  the  road;  that  sho'w 
was  not  wrong  in  asking  the  jury  whether  th( 
tacit  understanding,  to  take  the  place  of  the  old  f 
that  the  plaintiff  planted  the  hedge  and  ke 
with  the  full  knowledge  of  the  defendant;  that  tl 
not,  after  that,  kept  in  repair  by  any  one;  and  tl 
the  evidence  on  both  sides,  the  plaintiff  had,  for  e 
removed  rails  from  the  decaying  fence,  without 
taken  by  the  defendant,  all  tell  in  favour  of  th( 
The  defendant  has  to  show  that,  on  the  undisput< 
able  and  probable  cause  appears.    The  property  i 

(a)    L.R.,  7  Q.B.  363;  41  LJ.  (M.C.)  81.        (c)    14  Cox  C.C.  6 

(6)    L.R.,   2   C.C.R.    122;    43    L.J.        {d)  2  Ex.  D.  21H 

<M.C.)91.  (e)    2Mo.&Kob. 
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now  in  question.    It  is  for  the  jury  to  say  whether  an  act  was        1881 
done  maliciously:  B,  v.  MauTid  (/).  Tbotman 

V, 

Dr,  Madden  and  Hodges  in  support  of  the  Rule — The  plaintiff's 
surveyor  had  no  fixed  point  on  the  ground  to  start  from,  and  he, 
in  effect,  tried  to  show  that  the  locus  in  quo  was  the  property  of 
the  plaintiff.  If  there  had  been  any  tacit  agreement  as  to  the  sub- 
stitution of  one  fence  for  another,  there  would  have  been  no  ques- 
tion as  to  the  property  in  the  land.  The  defendant  produced  his 
deeds  showingthat  the  whole  of  the  land  covered  by  the  private  road 
belonged  to  him,  and  it  was  not  subject  to  a  grant  of  right-of-way 
to  any  one;  there  simply  had  been  an  understanding  between  the 
previous  adjoining  owners  that  this  should  be  allowed  as  an 
acceas  to  an  upper  allotment  of  land  now  belonging  to  the  plain- 
tiff. The  deeds  are  of  value  to  show  that  the  defendant  had 
reasonable  ground  for  his  claims;  he  had  good  ground  also  for 
believing  that  the  plaintiff  was  by  degrees  removing  the  old  land- 
mark, that  he  might  advance  his  border-line  by  getting,  and 
keeping  for  the  prescriptive  time,  the  site  of  the  fence.  The 
defendant  had  reasonable  ground  for  believing  that  the  criminal 
remedy  was  open  to  him;  and,  if  so,  it  is  immaterial  whether  he 
had  also  a  civil  remedy;  he  had  a  right  to  avail  himself  of  the 
former.  The  defendant  remonstrated  with  the  plaintiff  when  he 
saw  him  removing  the  fence,  and  it  was  only  when  the  latter 
persisted,  that  he  instituted  the  proceedings,  and  then  not  pre- 
cipitately. Sec.  206  of  Act  No.  233  shows  that  "  maliciously '' 
means  "intentionally,"  while  sec.  23  of  the  amending  Act 
prevents  any  defence  on  the  ground  of  a  claim  of  title.    The 

)  defendant  had  ample  cause  for  prosecuting;  there  is  good  ground 
for  saying  that  the  justices  ought  to  have  convicted  the  plain- 
tiff. The  evidence  is  all  against  any  presumption  that  the 
hedge  was  accepted  in  substitution  for  the  fence.  [Hioin- 
BOTHAM,  J.  Does  sec.  23  go  further  than  to  prevent  the  - 
jorisdiction  of  the  justice  from  being  ousted  by  a  claim  of  title; 
does  it  deprive  the  word  "maliciously"  of  its  ordinary  meaning?] 
That  enactment  was  specially  aimed  at  such  a  case  as  this,  to 

i       prevent  the  removal  of  landmarks.    All  the  authorities^  with  the 

(/)3W.  W.  &a'B.,  L.96. 
C2 
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^^^  exception  of  an  obiter  dictum  of  Brett,  J.,  in  R.  v.  Mathem, 
Tbotman  show  that  "maliciously"  means  '* intentionally."  [Stawell,CJ. 
Skakkland.  There  must  be  a  distinction  between  the  two  words;  "malici- 
ously" must  imply  an  evil  mind.  Brett,  J.,  merely  gave  expres- 
sion to  the  previous  general  interpretation.]  It  means  here  that 
the  plaintiff  intentionally  did  an  act,  the  probable  consequences 
of  which  he  knew  to  be  the  obliteration  of  the  fence.  Malice 
may  exist  without  being  directed  against  any  specific  person: 
R.  v.  Salmon  (g);  R  v.  Farrington  (h);  R,  v.  Holroyd  (J).  R  v. 
Pembliton  (k)  bears  out  the  argument  for  the  defendant  The 
learned  judge  misdirected  the  jury  when  he  put  it  to  them 
whether  there  was  a  tacit  understanding  for  substitution;  that 
excluded  the  idea  of  the  unlawful  doing  of  the  act.  The  plaintiff 
could  not  show  any  lawful  right  to  destroy  the  fence;  it  did  not 
belong  to  him:  Couaens  v.  Rose  (I).  The  plaintiff's  previous 
conduct  in  removing  the  bridge,  and  refusing  to  replace  it  until 
the  defendant  took  proceedings  to  compel  him  to  do  so,  shows  that 
he  was  unlawfully  trying  to  exercise  ownership  over  the  road 
and  this  made  it  the  more  necessary  for  the  defendant  to  take 
peremptory  measures  to  check  him. 

Stawell,  C.J.  The  case  was  sent  to  the  jury  too  favourably, 
in  my  opinion,  for  the  defendant.  It  was  desirable  not  to  divide 
the  question  they  had  to  try,  into  several  issues;  and  I,  there- 
fore, thought  it  expedient  to  submit  only  one.  Had  the  plaintiff 
objected,  I  doiibt  whether  the  mode  adopted  would  not  have 
been  altered;  malice  would  have  been  disposed  of  if  the  jury 
were  to  find  the  existence  of  a  tacit  agreement  between  the 
plaintiff  and  defendant  that  the  hedge  should  be  taken  as  a  sub- 
stitute for  the  dead  fence,  as  the  right  thus  given  the  plaintiff, 
would  exclude  malice  on  his  part  in  removing  these  rails.  So 
that  the  proper  question  was  substantially  before  the  jury,  namely, 
'    was  the  plaintiff's  act  done  unlawfully  and  maliciously? 

Stephen,  J.    I  do  not  feel  any  doubt  on  the  subject.    The 
question  sent  to  the  jury  gave  the  defendant  an  additional  chance 

ig)   Rus.  &  Ry.  26.  {k)   L.R.,    2   O.O.K.    122;   43   L.J. 

(h)   lb,  207,  (M.C.)91. 

(i)   2  M.  &  R.  339.  (Q    L.K.,  12  Eq.  366. 
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of  sacoess;  if  the  jary  had  negatived  such  ta^t  understanding,  I       i88l 
should  still  have  thought  there  was  a  case  showing  no  sufficient    trotman  " 
reason  for  criminal  prosecution,  but  a  fair  question  for  a  civif         ^' 
Court,  as  in  the  previous  matter  of  the  removal  of  the  bridge. 
I  think  the  verdict  ought  not  to  be  disturbed. 

HiGiNBOTHAM,  J.,  Concurred. 

RvXe  discharged. 

Attorneys  for  the  plaintiff:  Macgregor,  Ramsay  Jo  Brdht^ 
Attorney  for  the  defendant:  O'Halloran, 


CURRAN,  ApPKLLiLNT,  r.  KAVANAGH,  Rmpondent.  JforcA  23,  IJi. 

Donaiio  mortU  eawd — Oift  inter  vivos — DepouU  in  Poit-Office  Savings  Bank,  April  i. 

Where  a  depositor  in  a  Post-Office  Savings  Bank  sends  in  a  notice  of  withdrawal 
▼ith  a  direction  to  pay  a  person  named,  and  on  receipt  of  the  warrant  for 
payment^  gives  it,  with  an  order  for  payment,  and  the  depositor's  book,  to  such 
person  for  his  own  benefit,  the  donor  having  done  aU  she  could,  the  gift  is  complete 
and  the  order  for  payment  is  not  revoked  by  the  death  of  the  depositor  before 
actual  payment. 

Appeal  from  the  County  Court,  Melbourne. 

The  plaint  was  for  the  conversion  of  a  warrant  and  order 
dated  10th  March,  1880,  signed  by  Mary  Finn,  on  the  postmaster 
«t  Melbourne,  authorising  Bridget  Curran,  the  defendant,  to 
receive  certain  money  due  to  Mary  Finn  by  the  Post-Office 
Savings  Bank  at  Melbourne ;  also  a  sum  of  money  and  certain 
chattels,  belonging  to  the  plaintiff  as  administrator  of  the  said 
Mary  Finn ;  also  for  money  had  and  received  and  interest.  The 
case  was  tried  by  the  Judge  without  a  jury,  and  he  found  for  the 
plaintiff  for  1172.  186.  4d.  and  costs. 

The  evidence  for  the  plaintiff  was  that  the  intestate  died  at 
3.20  a.m.  on  11th  March,  1880 ;  that  the  defendant  said,  on  the 
same  day,  she  had  loOZ.  belonging  to  the  intestate,  which  she 
liad  that  day  got  out  of  the  Post-Office  Savings  Bank,  and  that 
fibe  had  not  told  the  Post-Office  officials  that  the  intestate  was 
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1881  then  dead,  as  that  would  have  prevented  her  getting  it ;  that,  in 
CvBRAK  the  defendant's  presence,  the  intestate's  sister  said  she  had 
Kav^agh.  advised  the  intestate  to  draw  out  her  money,  that  it  might  be  in 
her  possession  at  her  death,  and  that  she  could  again  deposit  it 
if  she  should  recover ;  that  the  money  could  not  be  drawn  out 
without  a  previous  notice,  and  a  day  after  the  signing  of  a 
warrant  by  the  Postmaster-General;  that  such  warrant  was 
signed  on  10th  March,  the  withdrawal  notice  being  dated  9th 
March ;  that  an  order  to  pay  the  defendant,  of  that  date,  was 
refused  on  account  of  the  signature  being  illegible;  was  again 
presented  for  payment  on  10th  March,  and  again  refused ;  that 
both  orders  were  retained. 

The  evidence  for  the  defendant  was,  that  on  9th  March,  the 
intestate  gave  the  defendant  the  key  of  her  box  and  told  her  to 
get  her  depositor  s  book,  get  the  money  out,  and  keep  it  for  her- 
self; that  the  defendant  presented  the  first  order  on  that  day,  but 
payment  was  refused  because  the  signature  was  not  a  good  one, 
the  clerk  stating  that  the  money  would  not  be  paid  unless  the 
order  should  be  attested  by  the  doctor;  that  this  attestation  was 
then  procured,  but  payment  was  refused,  as  the  doctor  had  not 
seen  the  intestate  sign  it;  that  then  the  intestate  signed  a  fresh  order 
in  the  presence  of,  and  attested  by,  the  doctor,  who  said  the  sooner 
it  was  used  the  better;  that  the  doctor  was  present  when  the 
intestate  told  the  defendant  to  keep  the  money  herself;  that  the 
money  would  have  been  put  back  again  if  the  intestate  had 
recovered.  The  defendant's  evidence  was  corroborated.  The 
warrant  of  the  Postmaster-General  for  payment  was  dated  10th 
March,  directed  to  the  paying  oflScer,  to  pay  on  production  of  the 
deposit  book,  with  a  memorandum  at  the  bottom  that  Bridget 
Curran  (the  defendant)  would  produce  an  order.  Under  the 
Post-Office  Savings  Bank  Regulations,  notice  of  withdrawal  has 
to  be  given  to  the  postmaster,  on  receipt  of  which  the  Postmaster- 
General  issues  a  warrant  for  payment  sent  to  the  depositor,  the 
postmaster  also  being  advised  of  the  issue;  the  warrant 
must  be  presented  by  the  depositor,  or  the  person  authorised 
by  him,  together  with  the  depositor's  book;  the  office  is 
not  to  be  liable  if  the  money  is  obtained  fraudulently, 
where  the  regulations  are  complied  with,  and  the  depositor's  book 
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al  are  presented;  if  the  depositor  does  not 
on  he  must  sign  an  order  in  presence  of 
istice  of  the  peace,  or,  in  case  of  sickness, 
it. 

Qt — This  was  a  good  donatio  mortis  causd, 
ift  inter  vivos  with  a  condition  that  it 
he  giver  should  recover.  The  first  order 
was  really  efiectual.  A  gift  of  a  deposit 
of  giving  the  donee  the  benefit  of  it,  is 
ift  of  a  bill  of  exchange  not  due  until  after 
also  is  good.  lie  Mead  (a).  The  money 
[  to  the  defendant  before  the  death  of  the 
rerything  to  divest  herself  of  her  property 
rer  the  deposit  book,  without  which  money 
»m  a  Post-Office  Savings'  Bank;  there  was  a 
into  possession  by  the  defendant  before 
ley  had  not  actually  been  paid,  the  post- 
e  as  soon  as  the  Postmaster-General  had 
r  payment,  as  shown  by  the  course  of 
Rule  5  of  the  Regulations  for  officers  in 
ts  that  when  a  notice  of  withdrawal 
,  the  amount  to  be  withdrawn  is  to  be 
n  the  ledger,  in  anticipation  of  the  pay- 
o  longer  any  power  to  draw  the  money 
sit  the  right  of  property  was  in  the  donee, 
sed  by  the  delivery  of  the  instrument  as 
nee  to  the  assistance  of  a  Court  of  Equity 
)mplete:  1  Story's  Eq.  Jur.,  s.  607  c.  The 
ails  that  where  a  delivery  will  not  execute 
vivos,  it  cannot  create  a  donatio  mortis 
(6),  citing  Tate  v.  Hilbert  (c),  Bromley 
signing  of  the  warrant  by  the  Postmaster- 
to  the  marking  of  a  cheque  by  a  banker; 
of  the  amount  to  the  defendant. 

(c)  2  Vea.  J.  Ill ;  4  Bro.  C.C.  286. 
3h.)791.  (d)  L.R.,  6Eq.  276;  37  L.J.  (Ch.) 

902. 
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Holroyd,  Q.C.,  for  the  respondent — The  warran 
is  a  document  delivered  to  the  depositor,  and  ad( 
postmaster  of  the  district,  indicating  the  amoui 
depositor  is  entitled  to  be  paid.  Sec.  51  and 
power  to  make  regulations.  The  depositor  may 
money  at  a  ditterent  office  from  that  at  which  it ' 
Regulations  16,  17  (Appendix  B)  prescribe  the  n 
drawal;  the  repayments  are  to  be  made  only  to  th 
person,  or  to  the  bearer  of  an  order  under  his  h< 
presence  of  a  clergyman,  a  justice  of  the  peace,  or,  i 
ness,  of.  the  medical  attendant.  The  first  order  i 
case  was  informal,  and  the  second  was  presented 
after  the  death  of  the  depositor.  Such  an  order  is 
the  death  of  the  donor,  like  a  cheque.  The  defenda 
a  mere  obiter  dictum  in  Tate  v.  Hilbert  (e),  which  i 
is  not  followed  in  other  cases;  the  Lord  Chancelloi 
scdd  he  was  inclined  k>  think  that,  if  the  mone^/ 
hands  of  the  donee,  no  Court  would  take  it  av 
[Stawell,  C.J.  The  first  order  was  retained  by 
does  not  appear  which  order  was  acted  upon.  Stepi 
not  the  delivery  of  the  depositors  book  to  the  d( 
plete  the  gift?]  No.  The  first  order  was  refuse 
second  time  because  it  was  not  properly  attested,  a 
must  have  existed  when  it  was  first  presented,  t 
been  refused  for  a  difierent  reason.  The  first  on 
was  irregular  and  invalid.  An  order  for  payment 
Delivery  merely  of  a  symbol  is  insufficient  to 
donatio  mortis  cauad:  Ward  v.  Turner  (/). 
Delivery  of  a  bond  is  delivery  of  a  symbol,  and  i 
held  sufficient.]  A  bond  is  not  treated  as  a  mere 
the  security  by  which  the  debt  was  created;  its 
absolutely  necessary  for  the  recovery  of  the  money 
and  it  might  be  retained  or  destroyed  by  the  < 
pleasure:  M'GonneJl  v.  Murray  (g),  referring  to  Am 
It  is  necessary  that  the  parting  with  the  documen 
complete  parting  with  all  legal  power  and  domir 

(e)  2  Ves.  J.  1 1 1 ;  4  Bro.  C.C.  286.  (g)  3  Ir.  R.,  Eq.  46 

(/)  1  Wh.  k  Tu.  (5th  ed.)  1007;  2  Vei.  431.        (h)  33  Bear.  619. 
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Died;  thus  the  delivery  of  a  cheque  is  not  sufficient,  1881 
r  might  immediately  afterwards  draw  out  all  hts 
other  cheque.  Here  the  depositor  might  have  given 
•  to  another  person,  which  might  possibly  have  been 
payment  before  the  first.  [Stawell,  C.J.  But  she 
ive  obtained  the  money  without  presenting  the 
ok  which  she  had  delivered  to  the  defendant.  The 
of  the  Regulations  operates  like  the  Savings  Bank 
ery  of  a  savings  bank  pass-book  would  not  be  suffi- 
titute  a  good  gift.  [Stawell,  C.J.  The  action  for 
id  received  being  of  an  equitable  nature,  you  have 
it  would  be  inequitable  to  allow  the  defendant  to 
3ney.]  A  cheque  not  presented  before  the  donor's 
ffectual :  Hewitt  v.  Kaye  (J).  The  difference  between 
i  and  a  pass-book  is  enormous;  a  pass-book  is  not 
lalogous  to  a  bond  or  agreement:  Beah  v.  Beak  (Jc)-, 
ones  (Z) ;  Dunlopv.  Land.  Ch.  Bk  (m).  Production 
eceipt  is  not  a  condition  precedent  to  the  right  to 
jposit. 

Bply — Edwards  v.  Jones  (I)  is  in  the  defendant's 

I  was  no  delivery  of  the  bond  there.    Here  the 

1  which  made  the  gift  absolute.     Before  the  death, 

ined  to  be  done  by  the  donor  to  complete  the  gift. 

s  is  not  at  all  in  the  nature  of  a  cheque  payable  to 

;PHEN,  J.     If  the  postmaster  had  known  of  the 

31  th,  would  he  have  been  justified  in  requiring  a 

y?]     Perhaps  so,  as  a  matter  of  official  practice. 

,    But  that  does  not  affect  the  defendant's  equity 

loney.] 

Cur.  adv.  vult 

J.    The  plaint  was  in  the  nature  of  an  action  for     April  l. 
i  received,  which  can  be  maintained  only  where  it " 
litable  that  the  defendant  should  retain  the  money 
!  plaintifi's  intestate  was  living  with  the  defeudant. 
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her  sister,  and  died  in  her  house;  the  plainti 
"  obtained  administration  of  the  property  of  the 
Honour  further  stated  the  facts  as  above.] 

Three  documents  have  to  be  considered  in 
the  notice  of  withdrawal  requesting  that 
payment  might  be  issued;  then  the  warrai 
master-General  empowering  the  local  postma 
money  in  accordance  with  a  direction  thai 
would  present  an  order  for  payment;  and,  las 
the  depositor,  directing  that  the  money  shouh 
person  described  therein,  the  defendant.  All  tl 
were  duly  complied  with,  and  in  addition,the  dep< 
was  necessary  by  the  rules  should  be  delivered  up 
was  paid  by  the  authorities,  was  given  by  the 
defendant.  The  question  now  is,  whether  the 
the  deceased  was,  under  such  circumstances,  re^ 
was  not,  the  defendant  would  be  entitled  to  our 
plaintiff  contended  that  the  order  was  of  the 
cheque  payable  to  bearer,  which  would  be  revol 
of  the  drawer  before  payment;  but  the  cases  ar( 
the  present,  the  donor  has  done  all  she  could  to 
in  the  donee,  whereas  the  drawer  of  the  che 
suggested,  might  have  adopted  other  modes,  a  c 
example,  which  would  not  have  been  revocable 
that  the  depositor's  book  should  be  presented  I 
imposed,  as  a  guaranty  that  the  person  pres^ 
is  really  entitled  to  receive  the  money ;  thus  i 
done  everything  in  her  power  to  divest  herself  c 
the  money,  and  to  vest  it  in  the  defendant.  I  tl 
have  been  competent  for  her  to  have  revoked  s 
receive  the  money,  and  her  death  therefore  dj 
It  is  unnecessary  to  decide  whether  this  was  i 
vivos;  such  a  gift  might  be  made  with  a  cond 
to  be  returned  should  the  donor  recover.  The 
allowed;  but  as  the  case  has  been  tried  befor 
County  Court,  it  is  unnecessary  to  order  a  new  tr 
for  the  plaintiff  must  be  set  aside,  and  judgme: 
the  defendant. 
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Stephen,  J.  The  decision  of  this  case  depends  on  well-known  issi 
principles  of  equity  collected  in  Ward  v.  Turner  and  Ellison  v.  curran 
Ellison  (n).  The  Court  of  Chancery  tries  to  carry  out  gifts;  but  ^j^y^^j^^^ 
where  a  gift  remains  imperfect,  the  Court  stands  neutral.  But 
the  case  of  a  donatio  mortis  cavsd  is  an  exception  in  this  respect; 
if  it  be  necessary  to  use  the  donor's  name  in  suing  or  otherwise, 
in  order  to  effectuate  the  gift,  the  Court  will  lend  its  aid.  This 
transaction  was  put  as  a  donoAio  mortis  causd,  but,  in  argument, 
it  came  to  be  treated  as  a  gift  inter  vivos,  and  I  think  it  was 
effectual  in  that  aspect  also.  The  intestate  had  done  all  she  could 
to  make  the  gift  complete,  with  a  direction  that  the  defendant 
should  retain  the  money  for  herself,  if  the  donor  should  die;  but 
should  hold  it  for  the  donor  if  she  should  recover.  That  frees 
the  matter  from  all  difficulty.  I  consider  that  the  gift  was  irre- 
vocable. An  ordinary  cheque  is  on  a  different  footing,  until  it  is 
marked  by  the  banker;  it  is  then  accepted,  and  is  in  the  position 
of  a  bill  of  exchange,  which  may  be  the  subject  of  a  valid  gift  of 
this  kind. 

HiGiNBOTHAM,  J.  I  think  this  was  a  good  gift  irvter  vivos. 
Assuming  that  a  notice  of  withdrawal,  followed  by  a  warrant  of 
the  Postmaster-General,  and  an  order  to  pay  the  defendant,  con- 
ferred upon  her  rights  similar  to  those  of  a  holder  of  a  cheque, 
the  principle  of  Bromley  v.  Brunton  (p)  applies.  There,  as  in 
this  ease,  the  banker  refused  to  pay  a  cheque  presented  in  the 
lifetime  of  the  donor,  because  of  doubts  as  to  the  genuineness  of 
the  donors  signature;  Stuart ,  V.C,  held  that  no  further  act  was 
necessary  to  make  the  gift  coniplete,  the  failure  occurred  through 
the  fault  of  third  persons  whose  duty  it  was  to  pay  the  money, 
and  that  the  donee  was  entitled  to  the  money. 

A'ppeal  allowed.    Judgment  for  the  defendant. 

Attorney  for  the  appellant:  O'Halloran. 
Attorney  for  the  respondent:  Orennan. 

W  1 W.  ft  T.,  L. a  (5th  od.)  983, 273.       (o)  L.R.,  6  Eq.  275;  37  L.  J.  (fch. )  902. 
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^^•^ Ex  PARTS  SLACK,  Re  PANTON  and  Others. 

March  24.     «« The  Licensing  Act  1876  "  (No.  66^),  see,  38— 05;«e<«o»»  to  grant  of  Uceme-Hime 
April  1.  belonging  to  several  oumere. 

There  is  nothing  in  "7^  Licensing  Act  1876"  (No.  666)  repugnant  to  holding 
that  the  word  ''owner"  includeQ  the  plural.  The  licensing  magistrates  have 
jurisdiction  to  grant  a  license  for  a  house  which  is  the  property  of  several  ownen. 
Such  license  may  he  granted,  though  one  of  such  owners  ohjeots. 

The  applicant  in  person  moved  for  a  Rule  nisi  to  set  aside  an 
order  of  Higinbotham,  J.,  in  vacation,  under  the  emergency  clause, 
(15  Vict.,  No.  10,  sec.  19),  discharging  an  Order  nisi  for  a  writ  of 
certiorari  to  bring  up  a  publican's  license  granted  to  one  Down- 
ton,  for  the  purpose  of  quashing  it — The  objection  to  the  license 
is  that  part  of  the  premises  in  respect  of  which  it  was  granted, 
belonged  to  the  applicant,  and  he  objected  to  his  property  being 
used  as  a  licensed  house.  The  licensing  magistrates  have 
HO  jurisdiction  or  authority  to  issue  a  license  for  premises, 
parts  of  which  belong  to  different  owners,  without  the  consent 
of  all  such  owners,  and,  at  any  rate,  any  one  of  such  owners 
can  effectually  object,  under  ''The  Licensing  Act  1876"  (No. 
56^6),  sec.  38,  to  the  issue  of  such  license.  That  section  gives 
the  owner  of  the  premises  a  right  to  object;  and  if  the  owner  of 
the  whole  has  such  right,  so  must  the  owner  of  each  part  have  a 
right  to  object  to  such  part  being  included  in  the  license.  During 
the  tenancy,  the  landlord  does  not  lose  his  interest  in  the  property; 
the  tenant  is  under  obligation  to  keep  his  landlord's  property 
distinct  from  his  own  during  the  tenancy:  Spike  v.  Harding  (a). 
The  justices  cannot  authorise  an  applicant  to  put  another  per- 
son's property  to  such  a  use  against  the  will  of  such  owner.  In 
Stringer  v.  Justices  of  Huddersfidd  (6),  justices  were  upheld  in 
refusing  to  make  a  license  include  additional  premises. 

Cur,  adv.  vidt 

April  I.         Stawell,  C.J.      The  object  of  the    present    application  is 
admittedly  to  remove  an  order  made  in  Chambers,  and  then  take 


(a)    7  Ch,D.  8715  47  L.J.  (Ch.)  323.  (6)   33  L.T.  (N.S.)  568. 
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measures  to  impugn  the  act  of  the  licensing  magistrates  in  issuing       1881 
a  publican's  license  for  certain  premises,  part  of  which  belongs  to     Bk  parte 
the  applicant.     That  license  was  granted  in  respect  of  a  house,      ^^^^' 
either  erected  on  land  belonging  to  two  separate   owners,  or     Panton. 
formed  by  connecting  two  adjoining  tenements;  whether  by 
agreement  between  the  owners  or  not  does  not  appear.     The 
justices  treated  the  whole  as  one  building  in  granting  the  license. 
The  question  is  whether  the  refusal  of  a  writ  of  certioii^ari  to 
quash  the  license  so  issued  was  correct. 

The  licensing  statute  uses  the  word  "  house"  in  the  singular 
number.  The  Interpretation  Act  (No.  22),  sec.  6,  declares  that 
words  importing  the  singular  shall  be  deemed  and  taken  to 
include  the  plural,  unless  the  contrary  is  expressly  provided ;  no 
contrary  provision  has  been  referred  to;  the  word  "owner," 
therefore,  appears  to  me  to  include  the  plural;'  I  see  no 
reasonable  intendment  to  the  contrary,  and  the  use  of  the  word 
"owner,"  in  the  interpretation  clause,  is  not  limited  one  way  or 
the  other.  There  may  be  many  instances  of  persons  jointly 
interested  in  land  on  which  a  house  intended  to  be  licensed 
may  have  been  erected;  such  a  probability  cannot  be  disre- 
garded in  interpreting  this  statute.  The  word  "owner"  appears 
in  sections  38,  48,  49,  101,  107  and  108,  in  provisions  which 
give  him  pgwersof  intervention,and  which  may  affect  his  property, 
but  nowhere  in  a  manner  to  limit  its  application  to  the  singular 
number.  In  holding  that  the  singular  thus  includes  the  plural,  the 
Court  does  notdisturb  private  arrangements  between  the  individual 
owners  of  a  house,  nor  does  it  prejudice  their  rights  or  remedies 
inter  se.  The  justices  state  that  they  have  granted  this  license, 
but  are  not  prepared  to  grant  a  renewal  of  it,  as  they  consider  it 
would  be  against  the  policy  of  the  Act  to  license  a  house  so  held; 
that  expression,  however,  does  not  bind  this  Court. 

The  objections  which  may  be  entertained  to  the  granting  or 
renewal  of  a  license,  are  specified  in  sec.  38,  and  the  present  is 
not  one  of  them.  Objections  against  a  renewal,  as  well  as  against 
the  original  grant  of  a  license,  may  be  allowed,  very  compre- 
{  hensive  terms  being  used ;  but  it  is  only  necessary  now  to  decide 
that  they  do  extend  to  the  present  application.  I  see  nothing  to 
justify  the  Court  in  limiting  the  word  "  owner"  to  the  singular 
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Ex  parte 
Slack, 

Be 
Panton. 


number  only;  and  I  therefore  think  the  order  now  impugned  was 
right. 

Stephen,  J.  I  entirely  concur  in  this  interpretation  of  the 
Act.  On  general  principles,  I  do  not  think  that  justices  have  juris- 
diction incidentally  to  decide  upon  points  of  this  kind  between 
landlord  and  tenant;  it  is  left  to  the  owner  to  protect  himself  It 
is  very  common  to  make  provision  in  a  lease  that  the  house 
shall  not  be  used  as  a  licensed  house,  on  pain  of  re-entry.  Such 
questions  between  landlord  and  tenant  must  be  determined  in 
some  civil  proceeding  between  them. 

HiGiNBOTHAM,  J.  I  retain  the  opinion  that  there  is  nothing  in 
the  Act  to  take  away  jurisdiction  from  the  licensing  magistrates  to 
grant  a  certificate  for  a  license  for  premises  belonging  to  more 
than  one  owner.  The  magistrates  have,  in  the  exercise  of  their 
powers,  and  against  the  objection  taken,  thought  fit  to  grant  this 
license,  and  I  see  no  reason  for  allowing  the  present  application. 

Rule  refused. 


March  28. 
April  1. 


HOBART  V,  THE  VICTORIAN  WOOLLEN  AND  CLOTH  ^LANUFAC- 
TUiaNG  COMPANY,  LIMITED. 

'  Conlra>ct — Implied  rmUualUy — Pleading  at  law — OenercU  averment  of  perjormance  of 
conditions  precedent,  with  negative  clatue — Exceptions  not  negatived  in  breach. 

In  a  contract  between  a  mannfacturer  and  an  agent,  for  the  agency  for  the  sale 
of  the  whole  of  the  goods  manufactured  during  a  certain  period,  requiring  the  agent, 
under  penalty,  to  effect  sufficient  sales  to  keep  down  the  stock  and  allow  the 
machinery  to  be  kept  in  full  work,  there  is  an  implied  obligation  upon  the  mana- 
facturer  towards  the  agent  that  he  shall  deliver  the  goods  sold  by  the  agent. 

A  general  averment  of  performance  of  conditions  precedent,  with  a  negative 
averment  that  nothing  has  happened  to  prevent  the  plaintiff  from  maintaining  his 
action,  does  not  render  it  unnecessary  to  negative,  in  the  breaches,  an  exception 
made  in  the  contract. 

Demurrers. 

DscLAKATiON.  For  that  the  defendants,  manufacturers  of  woollen  and  cloth  goods, 
agreed  with  the  plaintiff,  acommercial  traveller,  toemploy  the  plaintiff  as  their  agent 
for  the  sale  of  their  goods  upon  the  following  terms,  inter  aiia :—  ( 1 )  That  the  agency 
should  be  for  the  whole  of  the  defendants'  manufactures,  except  such  sales  as 
should  be  made  to  [specified  customers] :  (2)  That  the  term  of  agency  should  be 
for  three  years  from  I8th  September,  1876,  unless  by  acoumulated  stock,  or  sales 


Digitized  by 


Google 


VOL  Vn.]  XLIV  VICT.  31 

imnfficient  to  enable  the  defendants  to  work  their  machinery  to  the  full  power,  13^1 

tiieo  the  defendants  should  have  the  right  either  to  terminate  the  agreement  by 

giTing  three  months*  notice,  or  to  replace  a  traveller  on  the  road,  whose  expenses  Hobart 
should  be  charged  to  the  plaintiff's  account  against  commission :(3)  That  the  commis-  y T/yr^'nT  a  ^r 
sioB  on  sales  should  be  at  the  rate  of,  &c.,  after  deducting  discounts  and  goods  re-  Woollen 
tamed,  if  any :  (5)  That  in  all  sales  effected  to  new  customers,  without  prior  and  Cloth 
references,  or  if  the  references  be  deemed  unsatisfactory  by  the  defendants,  or  in  the  Manufac- 
event  of  the  limits  of  credit  to  customers  being  exceeded,  the  defendants  should  I'^KING  CoT. 
have  the  right  to  require  from  the  plaintiff  a  guarantee  for  such  account  or  accounts 
in  excess  of  the  limit :  (6)  That  the  defendants  should  have  the  right  to  fix  the 
amount  of  credit  given  to  any  customer  :  (8)  That  the  defendants  should  have  the 
light  to  fix  the  scale  of  prices  to  be  charged  for  their  manufactures,  and  on  no 
account,  without  the  defendants'  sanction,  should  any  sale  be  made  at  less  than  the 
fixed  rate  :  (9)  That  the  scale  of  prices  so  fixed  should  be  the  retail  prices,  and  that 
the  wholesale  prices  should  be  arrived  at  by  giving  wholesale  customers  12|  per 
•cent,  trade  discount :  (10)  That  all  sales  should  either  be  subject  to  the  goods  being 
in  stock,  or  should  be  orders  for  forward  delivery:  (11)  That,  until  customers  were 
waited  on  by  the  plaintiff,  the  defendants  should  have  the  right  to  effect  sales  not 
■abject  to  commission  :  (14)  That  the  defendants  would  use  every  endeavour  to 
produce  manufactures  to  suit  the  requirements  of  the  plaintiff's  customers: 
(15)  That  the  defendants  would  from  time  to  time  supply  the  plaintiff  with  a  suffi. 
cient  number  of  sets  of  samples,  &c.  Averment,  that  after  the  making  of 
the  said  agreement,  the  plaintiff  began  to  carry  out  the  said  agency  and 
[general  performance,  averring  also  that  nothing  happened  or  was  done  to 
prevent  the  plaintiff  from  maintaining  the  action]:  Breach — (1)  That  although 
the  plaintiff  effected  sales  of  goods  manufactured  by  the  defendants,  to  new 
customers  without  prior  references,  and  although  the  defendants  did  not  require 
the  plaintiff  to  guarantee  the  accounts  of  such  customers,  the  defendants  did  not 
snd  would  not  deliver  the  goods  so  sold  or  execute  such  sales :  (2)  That  although 
the  plaintiff  effected  sales  [as  aforesctidi,  and  the  defendants  required  the  plaintiff 
to  guarantee  the  accounts  of  such  customers,  and  the  plaintiff  did  guarantee  such 
aocounts,  the  defendants  did  not  and  would  not  deliver,  &c. :  (3)  That  although 
the  plaintiff  effected  sales  of  goods  manufactured  by  the  defendants  to  new  cus- 
tomers with  prior  references,  and  such  references  were  not  deemed  unsatisfactory, 
yet  the  defendants  did  not  and  would  not  deliver,  &c. :  (4)  That  although  the  plain- 
tiff effected  sales,  Ac,  to  customers  with  prior  references,  which  said  references  the 
defendants  deemed  unsatisfactory,  and  thereupon  required  the  plaintiff  to  guarantee 
the  accounts  of  such  customers,  and  the  plaintiff  did  guarantee,  &c.,  yet  the  defend- 
ants did  not  and  would  not  deliver,  &c. :  (5)  That  although  the  plaintiff  effected  sales, 
-ke.,  to  new  customers  with  prior  references  which  were  deemed  unsatisfactory,  yet 
the  defendants  did  not  require  the  plaintiff  to  guarantee  the  account  of  such  cus- 
tomers, and  did  not  and  would  not  deliver,  kc. :  (6)  That  although  the  plaintiff 
efEeeted  sales,  Ac. ,  to  customers  of  the  defendants,  such  sales  not  exceeding  the  limits 
of  the  credits  of  such  customers,  yet  the  defendants  did  not  and  would  not 
deliver,  &c.:  (7)  That  although  the  plaintiff  effected  sales,  &c.,  to  customers 
of  the  defendants,  such  sales  exceeding  the  limits  of  the  credits  of  such  cus- 
tomers, and  although  the  defendants  did  not  require  the  plaintiff  to  guarantee 
[breaeh  <u  be/ore]:  (8)  That  the  defendants  during  the  currency  of  the  said 
agreement  sold  large  quantities  of  goods  manufactured  by  them  to  certain 
wholesale  customers,  allowing  them  as  trade  discount  more  than  12^  per  cent. 
below  the  fixed  scale  of  prices,  such  sales  not  being  special  sales  at  reduced  rates 
or  job  prices :  (9)  That  the  defendants  did  not  nor  would  endeavour  to  produce 
manufactures  to  suit  the  requirements  of  the  plaintiff's  customers,  and  did  not  nor 
wonld  from  time  to  time  supply  the  plaintiff  with  a  sufficient  number  of  sets  of 
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19Q1         sampleB . .  fto. :  (10)  That  the  defendants  did  not  nor  woald 

the  plaintiff  with  information  as  to  what  goods  they  had 

)BAST      thereof  or  what  goods  were  in  coarse  of  manuf  aotnre :  ( 1 1 )  Th 
^'  nor  would  from  time  to  time  inform  the  plaintiff  of  the  lii 

»OLLEN  '^^  ^^®  amounts  to  which  such  customers  were  at  such 
Cloth  ^  ^^^  defendants : — Damage,  that  the  plaintiff  was  much 
NUFAC-  customers  refused  to  deal  with  him  further,  and  he  lost  1 
NO  Cov.  have  earned  and  the  profits  by  guaranteeing  accounts,  an 
was  rendered  unable  to  compete  with  persons  to  whom 
goods  at  a  price  more  than  12^  per  cent,  below  the  fixed  e 

DsMURRKB  :  To  the  1st,  2nd,  3rd,  4th,  6th  and  7th  breac 
leged  that  the  defendants  contracted  to  pay  to  the  plaintiff 
sales  mentioned  in  such  breaches,  itis  not  alleged  that  they  a; 
to  the  purchasers  the  goods  which  were  so  sold  to  them,  i 
defendants  agreed  with  the  plaintiff  to  carry  out  or  exec 
consistent  with  the  matters  alleged  that  the  plaintiff  has  b 
upon  the  sales  alleged  to  have  been  effected  by  him :  To  t 
not  alleged  that  the  defendants  promised  to  the  plaintiff 
him  to  guarantee  the  accounts  of  the  customers  therein 
would  carry  out  or  execute  such  sales :  To  the  8th  breacl 
that  the  defendants  promised  the  plaintiff  that  they 
currency  of  the  agreement  effect  the  sales  therein  men 
therein  referred  to. 

Hamilton  (M'Farland  with  him)  in  suppo: 
— Most  of  the  breaches  are  on  the  5th  clause 
There  is  no  mention  of  delivery  of  the  goods, 
that  is  a  matter  between  the  defendants  an( 
The  plaintiff  was  to  be  simply  in  the  positi 
make  contracts  between  the  defendants  an 
functions  were  at  an  end  in  each  case  as  so 
effected:  Learmonth  v.  Bailey  (a);  Lockwood  ^ 
plaintiff^s  contention  would  go  to  the  extent  tl 
were  deprived  of  any  right  of  stoppage  in  ti 
customer  became  insolvent.  The  plaintiff  wa 
position  of  a  factor.  A  broker  is  entitled  to 
the  contract  effected  by  him  goes  off  throug 
principal:  Russell  on  Mercantile  Agency,  130, 
to  the  5th  breach,  the  defendants  were  not  bo 
plaintiff  to  guarantee  accounts. 

Hodges  {Williams  with  him)  in  support  of 
As  to  the  first  seven  breaches,  the  defendants 
looking  at  the  whole  agreement.     There  can  I 

(a)   2  V.L.K.,  Eq.  228.  (6)    8  C.B.  (N.S.)  6 
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that  it  was  the  defendants'  duty  to  deliver  the  goods  when  sales        1881 

were  effected  by  the  plaintiif.    If  the  defendants'  interpretation     Hobart 

be  right,  they  might  accumulate  stock  by  refusing  to  deliver  the    Victorian 

goods  sold  by  him,  and  then  place  a  traveller  on  the  road  at  his     Woot-lkn 
°  ^  '  r  ^jjjj  Cloth 

expense.    The  commission  on  sales  was  to  be  reckoned  on  the    Mandfac* 
net  amount  of  the  invoice,  after  deducting  for  discounts  and  '^^^^   ^^• 
goods  returned,  and  so  could  not  be  ascertained  till  afler  delivery: 
Cain  V.  Horafall  (c).     No  question  is  raised  about  any  customer 
being  insolvent.    The  Court  will  imply  any  term  which  any  man 
of  business  would  say  is  latent  in  the  contract,  and  must  have 
been  in  the  minds  of  the  parties  when  they  made  it.    The  con- 
tract amounts  to  more  than  the  permanent  employment  of  a 
broker.     [Stephen,  J.    Short  v.  Spackman  (d)  seems  somewhat 
like  this  case.]     It  is  in  favour  of  the  plaintiff's  contention.     On 
the  8th  breach,  it  is  to  be  remembered  that,  under  the  first  clause 
of  the  agreement,  the  plaintiff's  agency  was  to  be  for  the  whole  of 
the  defendants'  manufactiures,  with  certain  specified  exceptions; 
under  the  8th  and  9th  clauses,  they  were  to  fix  the  scale  of 
prices,  and  on  no  account  to  sell  for  less.    [Hioinbotham,  J.  There 
is  a  condition  (11)  that,  until  customers  should  have  been  waited 
upon  by  the  plaintiff,  the  defendants  should  be  at  liberty  to  sell 
to  them  without  paying  commission  on  such  sales;    it  is  not 
averred,  in  the  declaration,  that  the  plaintiff  has  called  upon  the 
costomers,  as  to  what  is  now  sued  for.]    Such  an  averment  is 
comprised   within  the  averment  of  general  performance;   and, 
further,  as  it  would  come  imder  an  exception,  it  would  have  to  be 
pleaded  by  the  defendants.     [Higinbotham,  J.     No;  you  must 
make  out  a  complete  breach.]    It  is  a  condition  to  the  contract 
attaching.     [Higinbotham,  J.     In  Bloomer  v.  Darke  (e)  the 
general  averment  was  held  insufficient  to  cover  a  specific  require- 
ment of  the  deed.]    There  there  was  an  omission  to  state  a  valid 
coatract  under  an  Act  of  Parliament.     Here  we  have  besides,  an 
averment  in  the  negative,  that  nothing  happened  or  was  done  to 
prevent  the  plaintiff  from  maintaining  this  action.     The  defend- 
Ants  have  affected  the  plaintiff's  right  to  commission  on  the  sales 
complained  of;  and  by  departing  from  the  scale  of  prices  have 

W    1  Ex.  519;  17  L.  J.  (Ex.)  26.  (0    2  C.B.  (N.S.)  165;  26  L.  J.  (O.P.) 

W  2B.  ft  Ad.  962.  214. 

V.L.R.,VoL.VIL,Law.  D 


Digitized  by 


Google 


OASES  AT  LAW. 


EtT 


made  it  impossible  for  him  to  comply  with  tl 
maintaining  the  retail  trade. 


IAN 

*N  HamUton,  in  reply — As  to  the  8th  breach,  it  i 
•Ao-  the  declaration,  that  the  sales  complained  of  ^ 
•  exceptions  in  the  11th  clause,  which  might  be  at 
ever;  those  exceptions  ought  to  have  been  specii 
a  negative  general  averment  deals  only  with  nej 
precedent,  not  with  exceptions:  BuUen  and 
dents,  62. 


Stawell,  C.J.  The  defendant  company  s 
are  not  bound  to  complete  the  sales  effected 
to  customers,  on  behalf  of  the  compa 
words,  that  he  is  their  agent  to  enter  ii 
but  that,  as  between  him  and  them,  it  h 
them  whether  they  shall,  or  shall  not,  perform 
made.  Singular  as  this  objection  may  appear,  i 
be  determined  by  the  contract  itself.  The  plaii 
to  be  for  the  sale  of  the  whole  of  the  defendani 
with  certain  exceptions,  and  was  to  continue 
unless,  by  accumulated  stock  or  insufficient  sal< 
company  should  not  be  enabled  to  work  tt 
the  full  power,  in  which  event,  the  defendai 
terminate  the  agreement,  or  place  a  travel] 
at  the  plaintiff's  expense.  The  plaintiff  relief 
vision  as  sustaining  his  view  of  the  obligations  c 
and  I  think  properly;  for  the  Court  must,  i 
an  interpretation  of  the  contract  which  will 
parties,  and  must  not  allow  one  to  injure  tl 
the  construction  of  the  defendants  be  correct, 
non-delivery  of  goods  sold,  really  cause  the  & 
late,  and  then  either  terminate  the  agreemen 
plaintiff  to  the  cost  of  a  traveller.  Again,  th 
mission  was  to  be  reckoned  upon  the  net  proo 
after  deducting  the  discoimts  allowed,  and  th< 
which  might  be  returned,  matters  which  could  be 
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endants  failed  to  suggest  any  mode  in 
mmission  could  be  ascertained  where 
3red.     The  refusal  of  the  defendants  in 


Vi 
tly  prevents  the  plaintiff  from  carrying     v^ 

ns  to  be  complied  with  by  him;  it,  in   ^ 

ness  at  alL    Their  interpretation  renders  '^^^ 

)ne-8ided.     In  all  sales,  too,  effected  to 

f  erences,  the  defendants  were  to  have  the 

plaintiff  a  guarantee  for  such  account. 

[le  right  to  fix  the  amount  of  credit  to  be 

and  further,  all  sales  should  either  be 

y  in  stock  or  should  be  orders  for  for- 

dauses  showing  clearly  that  delivery  by 

s  sold  by  the  plaintiff,  was  contemplated 

agreement.      I   think,  therefore,  that 

to  judgment,  except  upon  the   eighth 

aegative  the  exceptions  created  by  the 

es    of  the    contract;    on  that  breach, 

ie  defendants;  on  all  the  others,  for  the 


concur.  A  consideration  of  the  whole 
issary  implication  that  the  defendants 
iTj  the  sales  effected  by  the  plaintiff. 

so  am  of  opinion  that  the  first  seven 
aration  are  good.  The  eighth  breach 
exceptions  contained  in  the  first  and 
$  contract.  It  is  essential,  in  an  action 
th  mutual  promises  (per  Parke,  B.,  in 
Metzner  v.  Bolton  (g))  that,  where  an 
reference  to  the  subject  of  the  breach 
is  introduced  into  the  obligatory  clause 
which  the  defendant  is  charged,  such 
itived  in  the  averment  of  the  breach, 
11  be  bad  on  general  demurrer.  The 
3re  the  exception  is  implied,  but  not 

{g)  9Ex.5ia  {h)  9  Ex.  668. 

D2 
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1881        expressed:  Wheeler  v.  Bavidge  (j)\  Connor  v 

HoBART     the  omission  will  not  be  cured  by  the  genera 

Vit-TORiAN    f  <^"^*^c®  of  conditions  precedent :  Osborne  v.  i. 

Woollen     Co.  (I).    The  eighth  breach,  therefore,  is  bad. 
AND  Cloth 
Manufac- 
turing Coy.  Judgn 

Attorneys  for  the  plaintiff:  Phillips  <fc  CoJie 
Attorneys  for  the  defendants:  Taylor,  Back 

ij)  9  Ex.  668.  (*)    4  V.L.R.,  L.  243. 


Marcfi  31.  REGINA  v,  ECCLES. 

April  4.  REGINA  v.  MERRITT. 

Emdence— Conspiracy — Admission — Statement  by 

Where  a  statement  of  fact  made  by  one  of  several  pei 
spiracy,  is  repeated  by  a  detective  to  another  of  them,  j 
under  advice,  to  say  anything,  evidence  of  this  is  not  admi 
admission. 

Evidence  of  a  statement  made  by  one  of  snch  persons  t 
not  to  be  allowed  to  go  to  the  jary  without  a  cantion  tha 
unless  they  convict  the  person  making  it. 

A  statement  made  by  one  of  such  persons  when  in  custo 
is  at  an  end,  is  admissible  against  the  others,  if  it  was  mad< 
tecting  the  plunder  obtained,  or  of  giving  a  confederate  an 

Regina  V.  EcCLES. 

Special  case  stated  by  Molesworth,  , 
Criminal  Court.  The  prisoner  was  tried  wit 
R.  Silva,  on  a  presentment,  charging  them  wi 
spiring  by  divers  false  pretences  to  obtain  cer 
one  F.  Walsh  and  another,  trading  as  Walsh  I 

There  was  evidence  to  show  that,  on  23] 
prisoner  went  to  the  prosecutors,  jewellers,  ai 
some  rings;  subsequently,  the  prisoner  and  J.  G 
and  Silva  reminded  Walsh  that  he  had  been  a 
see  rings,  and  selected  one  for  55Z.,  both  acting 
trying  if  the  ring  would  fit  him,  presenting  i 
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that  Silva  was  making  him  a  present.  Silva  paid  151.,  and  gave  1881 
bis  cheque  for  402.  Eccles  kept  the  ring.  Oh  24th  September,  Kbgina 
Silva  came  alone;  said  they  had  handed  the  money  to  him,  and  eoclbs. 
he  gave  402.  in  notes  and  gold  for  the  cheque.  Silva  then  said  he 
wished  to  give  a  diamond  ring  to  his  v^ife  who  was  ill,  and  he 
selected  two  valued  at  501,  and  302.,  and  obtained  leave  to  take 
them  away  to  try,  and  bring  them  back  in  ten  minutes;  he 
returned  and  said  his  wife  disapproved  of  those  rings,  and  he  took 
away  two  others  valued  at  851.  and  651.  for  approval,  and  sent 
back  messages  excusing  his  return.  Ecdes'  wife  was  a  relative  of 
Silva  s.  Silva  and  Eccles  being  in  custody  on  8th  October,  Silva 
sent  for  a  detective,  and  told  him  that  Eccles,  Merritt  and  another 
man  and  he,  had  agreed  to  try  to  get  a  diamond  ring  from  Walsh; 
the  detective  brought  Silva  and  Eccles  together,  and  repeated  to 
Eccles  what  Silva  had  said,  when  Eccles  declined  to  say  any- 
thing. One  of  the  rings  was  found  on  Merritt.  The  learned 
Judge  thought  Silva's  statement  was  evidence  of  conspiracy 
against  him  only,  but  doubted  whether  the  repetition  of  it  to 
Eccles,  and  his  answer,  afforded  any  evidence  against  him.  The 
Judge  told  the  jury  he  would  not  draw  unfavourable  conclusions 
from  Eccles'  silence;  but  it  was  for  them  to  draw  their  own 
conclusions,  and  he  would  leave  them  to  do  so.  The  Judge,  on 
farther  consideration,  thought  this  direction  wrong,  and  stated 
the  question  for  the  opinion  of  the  Court. 

Sir  B.  (yLoghlen  for  the  prisoner  Eccles — The  prisoner's  silence 
when  Silva's  story  was  told  him,  was  in  consequence  of  advice  from 
his  attorney,  so  that  no  unfavourable  presumption  should  be  drawn 
from  it,  nor  was  its  effect  such  as  to  call  for  explanation;  it  was 
mere  narrative,  and  not  matter  in  continuance  and  completion  of 
the  alleged  conspiracy :  1  Taylor  on  Evidence,  s.  593.  What  is 
sought  to  be  construed  into  an  admission  was,  in  fact,  a  refusal  to 
make  any  admission.  Even  the  justice  would  not  be  entitled 
to  ask  the  prisoner  to  make  a  statement,  until  the  whole  evi- 
dence had  been  taken;  and  if  the  prisoner  then  says  he  will 
not  make  any  statement,  and  reserves  his  defence,  such  a  course 
has  never  been  considered  as  an  admission,  or  as  justifying  any 
inference  to  his  prejudice.     [Stawell,  C.  J.    That  is  the  effect 


Digitized  by 


Google 


CASES  AT  LAW.  [V.  I*  R. 

1881       of  ''The  Justices  of  the  Peace  Statute  1865"  (No.  267),  b.  82;  only 


Reoina  what  the  prisoner  says  is  made  evidence.]  Silence  is  only  signiii- 
EoCT^.  ^^*  ^^^^  amounting  to  an  admission — when  there  is  some  kind 
of  obligation  upon  the  prisoner  to  explain.  Certainly  a  detective 
cannot,  in  private,  impose  upon  him  any  such  obligation.  The 
learned  Judge  himself,  upon  further  consideration,  thought  that 
such  evidence  ought  not  even  to  have  been  left  to  the  jury.  No 
prisoner  is  bound  to  tender  himself  as  a  witness,  and  his  silence  is 
no  evidence  against  him:  R.  v.  Garbett  (a),  R,  v.  Mick  (6),  R.  v. 
Bartlett  (c).  [Stawell,  C.  J.  What  do  you  say  to  iZ.  y.8mUhies{d:)l] 
There  the  prisoner  had  made  an  evasive  answer. 

C.  A.  Smyth  in  support  of  the  conviction — ^This  evidence  was 
properly  admitted.  The  Court  may  reprobate  the  practice  of 
constables  questioning  a  prisoner,  but  that  does  not  make  the 
prisoner  s  answers  or  admissions  inadmissible  in  evidence.  The  pri- 
soner s  remark  was  evasive,  as  in  R.  v.  Mick  (6).  When  a  statement 
is  made  to  a  prisoner  of  a  fact  within  his  knowledge,  his  omission 
to  deny  it  may  be  received  as  an  admission:  R.  v.  Duffield  (e). 
Whatever  the  prisoner  states  is  admissible  in  evidence,  even  what 
he  is  overheard  to  say  to  himself:  3  Russell  on  Grimes,  482, 
citing  R.  V.  Smithies  (d),  R.  v.  Bartlett  (c),  jR.  v.  Simons  (/),  R  v. 
Waines  (g).  The  only  question  now  is  whether  the  Judge  was 
right  in  allowing  this  evidence  to  go  before  the  jury  at  all;  if  he 
was,  it  was  for  the  jury  to  say  whether  it  amounted  to  an 
admission. 

Sir  B.  O'Loghlen  in  reply — R.  v.  Dujffield  (e)  is  in  favour  of  the 

prisoner.     The  only  principle  on  which  a  prisoner's  silence  would 

be  evidence  against  him  is,  that  he  would  express  his  dissent  from 

what  was  said  to  him,  if  it  were  not  true;  and  not  doing  so,  the 

presumption  is  that  he  admits  its  truth.      There  can  be  no  such 

presumption  where  the  prisoner  says  that  he  is  advised  to  say 

nothing,  and  will  not;  he  refuses  to  assent  to  the  statement:  R  v. 

Welsh  Qi), 

Gur.  adv.  wit 

(o)  2  C.  &  K.  at  p.  486.  (e)  5  Cox,  C.C.  at  p.  419. 

(6)  3  F.  &  F.  823.  (/)  6  CAP.  540. 

(c)  7  C.  &  P.  832.  ig)  Argus  R.,  7th  July,  1860. 

(d)  6  C.  &  P.  332.  (A)  3  F.  &  P.  276. 
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Stawell,  C.J.  In  answer  to  a  statement  made  by  a  detective 
officer,  the  prisoner  Eccles  merely  observed  that  ^  he  had  nothing 
to  say;  he  was  acting  under  advice."  What  did  the  prisoner 
mean  by  those  words.  They  are  perfectly  consistent  with  his 
having  much  to  say,  but  which  he  declined  to  say,  in  consequence 
of  advice  he  had  received ;  and  that,  I  think,  is  the  fair  and  just 
interpretation  to  be  adopted.  His  words,  therefore,  did  not  form 
evidence  from  which  the  jury  were  at  liberty  to  draw  any  infer- 
ence.  The  prisoner  consequently  is  entitled  to  be  discharged. 


1S81 


RBOI5A 
V. 

EOCLBS. 

April  A. 


Stephen,  J.  I  concur.  The  learned  Judge  seems  to  have 
admitted  this  evidence,  thinking  there  was  nothing  in  it,  in  which 
opinion  I  agree  with  him.  A  prisoner  has  a  right  to  plead  not 
gailty,  upon  his  trial;  and  so  he  had  a  right  to  claim  the 
privilege  of  silence  when  asked  questions  by  a  detective.  There 
was  no  other  evidence  sufficient  to  warrant  a  conviction,  and  so 
the  prisoner  must  be  discharged. 

HiGiNBOTHAM,  J.    I  am  of  the  same  opinion.    The  words  used 

by  the  prisoner  are  not  only  not  an  admission,  but  ought  to  be 

interpreted  as  meaning  that  he  intended  to  withhold  anything 

which  could  possibly  be  construed  as  an  admission;  so  that  it 

would  be  monstrous  to  uphold  the  conviction  as  upon  an  implied 

confession. 

Conviction  quashed. 


REomA  V,  Merritt. 

Special  case,  stated  by  Stawell,  C.J.,  on  the  trial  of 
the  prisoner  at  the  Central  Criminal  Court,  at  a  subse 
qnent  session.  The  presentment  was  for  conspiracy,  arising 
out  of  the  same  facts  as  in  the  case  of  JR.  v.  Eccles,  but  it 
was  shown  that  J.  G.  Silva  had  no  account  at  the  bank  on  which 
be  drew  the  cheque  which  he  afterwards  cashed.  After  the  rings 
bad  been  obtained,  which  were  not  paid  for,  Merritt  came  to 
Walsh,  in  his  shop,  and  said  he  came  to  speak  about  J.  G.  Silva, 
about  whom  he  knew  Walsh  had  been  makii.^  iRquiries;  that 
Silva  was  at  his  house  ill,  having  been  drinking.  As  he  said  this 
R.  Silva  came  ir,  ^hen  Merritt  immediately  ^^^^  away.  R.  Silva 


March  31. 
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)l  said  his  father,  J.  G.  Silva,  was  in  town  ve 
iKA  would  not  be  able  to  come  for  a  short  tic 
1^^  day  J.  0.  Silva  and  Merritt  came  together 
Merritt  stated  that  Silva  was  denied  to  Walsl 
by  Merritt's  orders.  J.  G.  Silva  was  then  an 
went  with  him  to  the  lock-up,  where  Silva 
not  got  the  rings.  Merritt  asked — "Can't  y 
and  left,  saying  he  would  go  to  Pentridge  and  retu 
could,  but  did  not  return.  Silva  said  he  had  gon 
to  fetch  one  ring,  and  had  to  see  another  man  in 
another.  It  was  objected  that  what  was  said  by  R 
and  by  J.  G.  Silva  to  the  officer,  in  the  absence  of  ] 
evidence  against  the  latter.  The  evidence  was  adm 
to  prove  the  furtherance  of  the  conspiracy,  thougl 
been  acquitted,  the  question  as  to  its  admissibility 

R.  WaZsh  for  the  prisoner — ^This  prisoner  t 
the  same  charge  as  Eccles  and  Silva,  but  h 
custody  at  the  time  they  were  tried.  The  evider 
cannot  be  admissible  unless  it  is  shown  to  have  I 
ance  of  the  conspiracy,  part  of  the  res  gestae.  Th( 
J.  G.  Silva,  in  the  absence  of  the  prisoner,  were 
arrest  of  the  former — ^after  the  common  object  ha 
plished  or  frustrated,  and  to  a  third  person;  so  thi 
they  could  only  be  in  the  nature  of  a  confession  a 
R  V.  Blake  (j);  R.  v.  Hardy  (k).  PhiUips  on  Evu 
R.  V.  Murphy  (I),  As  to  what  R.  Silva  said,  in 
the  prisoner,  that  certainly  was  not  admissible; 
statement  of  a  fellow-conspirator,  for  he  had  fa 
[Stawell,  C.J.  The  jury  in  the  present  case  maj 
that  R  Silva  was  guilty ;  they  were  not  bound  bj 
the  jury  at  the  previous  trial.] 

C.  A,  Smyth  in  support  of  the  conviction — In  R. 
was  held  merely  that  a  private  memorandum  of  o 
after  the  object  had  been  gained,  was  not  admissib 
here  was  of  conspiracy  among  the  four  prisoners,  i 

{J)  6  Q.B.  126.  (k)  24  How.  St.  Tr.  452.  {I)  I 
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rs  times  up  to  the  date  of  the  presentment:  3  Rtisa, 
50.  A  common  design  may  be  shown  by  acts  done 
R  V.  Frost  (m);  and  there  is  no  difference  between 
essions.  Evidence  maj^'  be  properly  received,  though 
',  for  conviction:  -R.  v.  Murphy  (n).  A  conspiracy 
roved  by  building  up  a  variety  of  different  facts, 
was  proof  of  the  pursuit  of  a  common  object,  the 
ements  of  each  of  the  parties  would  be  admissible 
►ther:  3  Itriss.  on  Crimea,  144;  it  is  for  the  Court  to 
the  connection  is  sufficiently  established.  What 
laid  in  explanation  of  Merritt's  prolonged  absence 
erance  of  the  common  object,  to  keep  the  prosecutor 
roperby,  to  prevent  the  detectives  going  in  search  of 
prisoner  had  time  to  get  away  with  it. 

reply — The  prisoner  must  not  be  placed  in  a  worse 

I  that  which  he  would  have  occupied  if  he  had  been 

rith  the  other  three;  in  which  case  the  learned  Judge 

bad  to  tell  the  jury  that  R  Silva's  evidence  would 

isregarded  against  the  other  prisoners,  if  they  should 

him  guilty. 

CW.  ddv,  vvZt 


41 


1881 


Rboina 

V, 

Mbsbttt. 


I. 


d.  J.     The  prisoner  Merritt  was  tried  under  the  same 
with  the  prisoner  Eccles  and  others,  but  he  was  not  ~ 
hen  the  trial  of  the  other  prisoners  was  had;  one  of 
va,  was  acquitted.     Two  portions  of  the  evidence 

1  to.  It  was  contended  that  what  was  said  between 
id  the  prisoner  Merritt,  after  the  former  was  taken 
,  and  by  Silva  after  Merritt  had  departed,  could  not 
ranee  of  the  conspiracy  which  was  then  at  an  end; 

e,  evidence  of  it  was  not  admissible.  But  if  what 
\  for  the  purpose  of  preventing  the  recovery  of  the 
idulently  obtained  by  the  prisoners,  it  was  in 
)f  the  object  the  conspirators  had  in  view;  and  the 
went  properly  to  the  jury  as  warranting  an  infer- 
v^as  so  intended. 


AprUA. 


•  8 


C.  &  P.  149. 


(»)  4  W.W.  &  »'B.,  L.  ( 
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881  Another  conversation  between  R  Silva  and  the 


V, 
RRITT. 


;oiNA  connection  with  what  the  prisoner  had  said  immed 
was  objected  to.  As  regards  this  objection,  I  thin 
the  prisoner  separately  from  his  alleged  confederal 
place  him  in  a  worse  position  than  he  would  have 
he  been  tried  with  them;  in  which  case,  this  evi 
have  been  left  to  the  jury  with  a  -caution  that  it  wc 
this  prisoner  if  R  Silva  should  be  acquitted.  T 
met  this  view  with  the  argument  that,  as  there  wa 
at  this  trial,  of  the  previous  acquittal  of  R  Silva,  the 
no  sufficient  foundation.  The  presentment  itself  I 
ciently  brought  this  fact  under  the  notice  of  the  i 
tained  R  Silva's  name,  and  was  indorsed  by  the 
with  a  statement  that  he  had  been  acquitted.  Th 
question  ought  not,  therefore,  to  have  been  adm: 
qualification.  But  as  it  does  not  materially  affect  th 
the  verdict  should  be  quashed,  and  a  new  trial  shov 

Stephen,  J.  I  am  of  the  same  opinion.  The  qi 
is  settled  by  authority.  No  doubt  the  statement  of  o 
is  evidence  against  all ;  but  not  if  made  after  the 
complete  or  at  an  end.  Evidence  is  admissible  of  whi 
the  purpose  of  protecting  the  booty.  But  evidence 
said  by  a  person  who  is  found  not  to  have  been  a 
not  admissible.     I  also  think  the  prisoner  should  be 

HiGiNBOTHAM,  J.,  concurred. 

Order  c 

Attorney  for  the  prosecution:  Sutherland,. Crow] 
Attorney  for  the  prisoner  Eccles:   Creaswell, 
Attorney  for  the  prisoner  Merritt:  Husband. 
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REGINA  V.  MAIRS,  Ex  partb  VANSUYLEN.  18SI 

PraeUee-^Bmergency  elcMse—Rule  nisi—Btference  to  Court — Moulding  application    April  4,  5.        ^ 
into  one  under  Act  No,  571 — Fresh  affidavits. 

An  applicatioii  to  a  Judge,  ander  the  emer^ncy  clause,  should  be  by  summons 
for  an  Order  according  to  the  ordinary  chamber  practice.  If  the  Judge,  however, 
thinks  the  gravity  of  the  question  iuYolved  exceeds  its  urgency,  he  may  refer  it  to 
the  Court.  If  a  Judge  sees  that  an  application  for  a  writ  of  prohibition  has  no 
ground,  he  may  direct  it  to  be  moulded  into  an  application  under  Act  No.  571; 
and  the  matter  must  then  be  referred  to  the  Court,  as  the  Act  requires  cause  to  be 
ihown  to  the  Court. 

Where  a  matter  is  referred  by  a  Judge  in  Chambers  to  the  Court,  ib  is  not  open 
for  the  production  of  fresh  evidence. 

On  an  application  for  prohibition,  it  is  not  proper  that  the  justice  should  make 
an  affidavit  for  either  side,  on  disputed  facts  as  to  what  occurred  at  the  hearing 
before  him. 

Order  nisi  (under  Act  No.  571)  to  prohibit  justices  at  Dro- 
maoa  from  further  proceeding  on  a  conviction.  The  conviction 
was  for  committing  damage  to  private  property,  to  wit  a  tea 
and  coffee  stall,  the  injury  done  being  under  the  value  of  20Z.,  the 
defendant  being  ordered  to  pay  a  penalty  of  21.  The  Order 
nin  was  granted  on  the  grounds — 

(1)  That  the  evidence  showed  that  the  defendant  had  acted  under  a  fair  and 
leiaonable  supposition  that  he  had  a  right  to  puU  down  the  said  stall ;  (2)  That 
the  justices  ruled  that  the  fact  that  he  had  so  acted  was  of  no  consequence ; 
(3)  That  the  minute  of  the  Order  drawn  up  differs  from  the  Order  made,  inasmuch 
at  the  penalty  inflicts  was  2/.,  and  the  minute  sets  out  that  the  penalty  was  3/. 

There  were  no  depositions  taken  down  in  writing.  There  was 
a  great  conflict  of  evidence  on  affidavits,  as  to  what  was  proved 
at  the  hearing,  and  as  to  what  the  bench  decided  as  to  the  claim 
of  right;  and  one  of  the  justices  who  heard  the  case  made  an 
affidavit  as  to  this,  denying  an  affidavit  made  as  to  it  by  another 
deponent.  The  Order  nisi  had  a  twofold  heading,  as  under  the 
emergency  clause,  and  as  under  Act  No.  571. 

Dr.  Madden  showed  cause — The  information  was  under  "  The 
Police  Ofencea  Statute  1865"  (No.  265),  sec.  17,  sub-sec.  vii. 
The  present  proceeding  is  wholly  mistaken;  by  it  a  common  law 
writ  of  prohibition  was  sought  in  vacation,  under  the  emergency 
dause.  But  the  subject-matter  was  clearly  within  the  jurisdiction 
of  the  justices.      The  Rule  is  made  returnable  before  the  Court, 
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I  which  also  is  wrong:  R.  v.  Strutt,  eocp.  Chatty  (( 
ffA  «^.  Baker  (6).  The  affidavits  are  not  headed  as 
No.  571,  as  is  the  invariable  practice  in  applicati 


^ 


l^SN. 


^^^  Act.  The  heading  as  under  the  emergency  clause 
writ  of  prohibition  is  applied  for.  [Stawell,  C.J. 
application  of  that  sort  to  a  Judge  in  vacation,  sui 
necessary  to  show  jurisdiction.  But  why  is  ii 
mention  the  Act,  in  applications  under  Act  No.  57 
of  the  Order  would  show  under  what  Act  it  n 
made.]  There  was  no  emergency,  as  the  learned 
the  application  ought  then  to  have  been  dismissed 
to  the  Court  was  improper.  The  applicant 
wholly  mistaken  his  course;  even  if  there  had 
there  was  no  ground  for  the  issue  of  a  writ  of  pre 
respondent  is  brought  here  to  show  cause  again 
such  a  writ.  Certainly,  if  the  Order  is  made  ab 
should  be  allowed.  The  defendant  did  not  produce, 
any  written  authority  from  the  stewards  to  choos( 
he  pleased.  It  is  denied  that  the  justices  stated  t 
ant's  belief  in  his  right  was  immaterial.  The  Coi 
that  they  did  their  duty,  until  the  contrary  is 
The  defendant  has  to  show  that  he  acted  un 
reasonable  supposition  that  he  had  a  right  to  d( 
White  V.  FecLst  (c).  The  reasonableness  of  the  beli 
for  the  justices  to  determine.  The  affidavits  by 
stewards  in  support  of  the  applicant  s  case,  are  no 
they  were  sworn  after  the  present  Order  nisi  wi 
so  are  not  part  of  the  materials  on  which  it  is  b 
were  sworn  before  our  answering  affidavits  were 
are  not  matter  in  reply. 

i2.  Walsh  in  support  of  the  Order  nisi — The  ai 
stewards  in  support  of  the  conviction  ought  not 
as  there  is  no  proper  description  of  the  deponents;  *' 
race  meeting  at  Emu  Plains,  Balnarring,"  is  not 
Kimg  {d).     As  to  the  Order  nisi  being  headed  in 

(a)   4  A. J.R.  73.  (c)  L.R.,  7  Q.B.  353 

(6)    2  W.  &  W.,  L.  136.  (ci)L.K.,7C.P.74j 
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led  Judge,  Higinbotham,  J.,  decidiDg 
to  justify  an  application  under  the 
fficiently  apparent  that  the  applicant 
)unds  for  believing  he  had  a  right  to 
There  was  evidence  that  he  had  a 
at  called  for  at  the  hearing;  that  was 
nted,  and  the  defendant  paid  a  much 
lainant.  The  affidavit  of  the  four 
a.pplicant's  case,  ought  to  be  received, 
epositions  in  writing  have  been  taken, 
ceive  evidence  of  what  passed  at  the 
was  present:  if  application  had  been 
jave  to  file  such  affidavits,  it  would 

se  an  affidavit  has  been  made  by  one 
certain  things  sworn  to  in  affidavits 
ire  not  true.  Such  a  proceeding  does 
A  justice  is  not  to  make  an  affidavit 
)n  disputed  facts.  The  Act  No.  565, 
a  his  decision  is  called  in  question,  to 
»rth  the  grounds  of  that  decision,  and 
dder  to  have  a  material  bearing  upon 

idence  as  to  what  took  place  at  the 
it  is  decidedly  in  favour  of  the  con- 
not  determine  whether  the  defendant 
round  for  a  belief  that  he  had  a  right 
of;  and  that  was  the  very  essence  of 
d  on  to  determine.  If  the  defendant 
he  could  not  be  found  to  have  acted 
I  think  the  present  Order  should 
bher  proceedings  upon  the  conviction, 
hat,  when  a  matter  is  referred  by  a 
le  question  is  open  for  the  production 
is  not  so;  the  matter  presented  to  the 
id  for  the  Court  to  hear,  and  afford 
the  opinion  of  the  Court. 
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Nor  do  I  concur  in  the  view  that  when  an  applies 
made  under  the  emergency  clause  the  Judge  does  n< 
^  power  to  refer  it  to  the  Court.  The  Judge  may  thin 
iru  of  the  question  exceeds  its  urgency.  As  a  fact,  the  1 
decided  that  there  was  no  emergency;  and  by  his 
application  was  moulded  into  one  under  the  Act  No. 
of  course  cause  is  shown  before  the  Court  as  req 
Statute. 

I  deem  it  right  to  observe  that  a  practice  appears  i 
up  of  applying,  under  the  emergency  clause  as  it  is 
Rule  nisi;  that  is  not  proper;  the  application  s 
summons  according  to  the  ordinary  chamber  practice 
both  sides  being  heard,  and  that  Order,  if  granted 
possesses,  by  the  Statute,  the  efficacy  of  a  Rule  pr 
the  Court,  subject  to  its  being  set  aside  within  t 
scribed;  but  the  Chamber  practice  of  summons  and 
to  be  departed  from. 

Stephen,  J.  I  think  a  very  difficult  question  is 
who  was  in  the  right ;  but  there  is  a  great  deal  to  i 
think  that  the  defendant  had  the  right  he  claimed 
clear  to  me  that  the  justices  have  not  decided  the  ver 
had  to  determine. 

HiGlNBOTHAM,  J.  I  rest  my  decision  solely  on  1 
The  preponderance  of  evidence  shows  that  the  just 
determine  whether  the  defendant  had  fair  and  reasons 
for  believing  that  he  had  a  right  to  do  the  act  compl 

Orde 
Attorney  for  the  applicant:  Morgan, 
Attorney  for  the  respondent:  Stephen. 
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THE  LOCAL  BOARD  OF  HEALTH  FOR  FITZROY  v.  HOWELL.  1881 


BEOINA  V.  THE  LOCAL  BOARD  OF  HEALTH  OF  ST.  KILDA,  Ex  pakte       ZTT^ 

LAMBORN.  "^^'^^^ 

**HeaUh  AmendmejU  Act**  {No.  310),  sees.  47,  G2— Penalty  for  not  obeying  order  to 

pave,  dtc 

Non-compliance  with  a  notice  under  sec.  47  of  Act  No.  310  to  pave,  &c.,  a  lane, 
does  not  come  within  the  operation  of  sec.  62,  and  bo  is  not  an  offence.  The  only 
remedy  open  to  the  board  is  to  do  the  work  ordered,  and  recover  the  expense 
from  the  owner  of  the  premises.  Be  Day  [3  V.L.R.,  L.  289],  approved  and 
followed.  Per  Hioinbotham,  J.  [dissenUenU).  Keglect  to  comply  with  such  a 
notice  is  an  offence  within  sec.  62. 

A  notice  under  sec  47  of  Act  No.  310  to  pave,  &c.,  a  lane,  need  not  set  out  the 
levels  and  specifications  according  to  which  the  work  is  to  be  done;  it  is 
sufficient  if  it  state  that  they  may  be  inspected  at  a  place  and  time  named. 

Appeal,  in  the  first  case,  from  Petty  Sessions  at  Fitzroy.  The 
<:omplaint  was  for  unlawfully  neglecting  and  refusing  to  comply 
with  a  notice  to  form,  pave,  level,  drain,  and  make  good  a 
street  or  lane  adjoining  premises  of  which  the  defendant  was 
owner,  and  set  out  on  private  property.  It  was  proved  that 
the  lane  was,  in  the  opinion  of  the  local  Board  of  Health, 
a  nuisance,  injurious  to  the  health  of  the  resident's  in  the 
vicinity,  and  had  been  certified  as  such  by  the  officer  of 
health;  that  the  requisite  notice  was  given  to  the  respective 
owners;  that  the  defendant  had  neglected  to  comply  therewith, 
and  the  nuisance  still  continued;  that  the  local  board  had  not 
executed  the  works;  that,  since  service  of  the  notice,  the  defend- 
ant had  done  certain  work  in  the  lane  opposite  his  premises,  with 
a  view  of  abating  the  nuisance,  but  not  in  conformity  with  the 
notice,  and  had  not,  in  fact,  abated  such  nuisance.  The  defendant 
adduced  no  evidence.  The  justices  decided  that  the  notice  served 
upon  the  defendant  was  insufficient,  inasmuch  as  it  did  not  set 
out  the  levels  and  specifications  relating  to  the  work,  and  that 
a  reference  in  the  notice  to  where  they  might  be  seen  was 
insufficient;  and  the  complaint  was  dismissed. 

In  the  second  case,  R  v.  The  Local  Board  of  Health  of  St. 
Kilda,  the  facts  were  similar,  but  the  justices  had  convicted  the 
applicant  in  a  penalty.  A  Kule  nisi  was  then  obtained  (under 
Act  No.  571)  to  prohibit  further  proceedings,  on  the  grounds 
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^^^        that  the  notice  was  issued  under  sec.  47  of  the  Act  No.  310,  and 

Local  Boa&d  that  no  penalty  is  enforceable  against    the  applicant,  under 
or  Health  ^^ 

FORFrrzROT  ^®^-  "^• 

V, 

Howell,  Hodgea  for  the  Local  Board  of  Health  for  Fitzroy  (appeUant)— 
The  order  to  do  the  work  was  under  sec.  47  of  the  Act 
No.  310.  The  question  is  whether^  for  non-compliance  with 
that  order,  the  board  can  proceed  for  a  penalty  under  sec  62. 
It  is  submitted  that  it  can;  the  terms  of  sec.  62  (a)  are  very 
comprehensive:  the  notice,  though  in  terms  to  form,  pave,  level, 
&c.,  was,  in  effect,  a  notice  to  remove  a  nuisance,  as  appears  by 
the  evidence.  The  default  of  the  defendant  falls  under  the 
operation  of  sec.  62;  it  is  an  offence  not  otherwise  specially 
provided  for;  sec.  47  makes  no  provision  whatever  as  to  any 
offence;  it  merely  enables  the  board  to  do  the  work  themselves, 
and  then  recover  the  expense:  while,  under  the  first  clause  of 
sec.  62,  every  person  making  default  is  deemed  guilty  of  an 
offence;  and  the  concluding  clause  makes  the  offender  liable  to  a 
penalty,  besides  any  expenses  incurred  in  remedying  his  default 
as  previously  particularly  provided  for.  [Higinbotham,  J.  Re 
Day  (b)  decides  this  very  point  against  you.]  In  thdt  case 
Fellows,  J.,  was  doubtful  on  the  point. 

Williama  for  the  respondent — It  must  be  shown  that  the 
Legislature  has  distinctly  enacted  that  a  penalty  shall  follow  upoo 
non-compliance  with  the  order :  Dickinson  v.  Fletcher  (c).  Other- 
wise  the  remedy  provided  in  the  particular  enactment  is  the  only 
one:  iJ.  v.  Lovibond  {d).  The  words  "besides  any  costs  or 
expenses  to  be  incurred  in  the  remedying  such  default,"  in  the 
latter  part  of  sec.  62,  are  not  conclusive,  otherwise  that  section 
would  have  to  be  applied  where  preceding  sections  provide  both 
for  a  penalty  and  recovery  of  expenses,  or  for  either  in  the 

(a)    Section  62:  "Where  anything  is  wise  specially  provided  f or    .     •    . 

by    .     .    .     any  order    ...     of  any  shall  be  liable  for  any  such  offence,  be- 

local  board     .     .      .     directed  to  be  sides  any  costs  or  expenses  to  be  in* 

done    .     .     .    and  such  act  so  directed  curred  in  the  remedying  such  default  as 

to  be  done  shall  remain  undone    .     .     .  particularly  provided  for    .     .     .     to  a 

in  every  such  case  the  person  making  penalty  not  exceeding,"  &c. 
default    .     .     .    shaU  be  deemed  guUty        (6)  3  V.L.R.,  L.  289. 
of  an  offence    .    .     .-and  every  person        (c)  L.R.,  9  C.P.  1 ;  43  L.  J.  (M.C.)  25. 
guilty  of  an  offence    ...    not  other-        {d)  24  L.T.  (N.S.)  359. 
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alternative.  The  sections  of  thirAct  have  heen  taken  from  several        1881 


preceding  Acts.     A  comparison  with  ^he   other   section,  shows  local  Boakd 

that,  in  cases  under  sec.  47,  it  is  not  intended  that  there  shall  be  a  ,or  p^^^^ 

doable  remedy.     [Stawell,  C.J.    Sec.  62  finds  its  operation  in         v. 

Howell. 
connection  with   such   a   section  as   sec.   35^  empowering   the 

board  to  institute  proceedings  for  an  offence,  without  sufficiently 

defining  it  for  the  guidance  of  justices,  and  without  prescribing  a 

penalty.    Higinbotha3I,  J.     But  the  first  part  of  sec.  62  is  not 

required  for  that  pui-pose.] 

Hodges  in  reply — Sec.  35  does  not  require  the  assistance  of  the 
first  part  of  sea  62  for  a  definition  of  the  ofience. 


In  the  second  case,  R.  v.  Local  Board  of  Health  for  St  Kilda, 
Exp,  Lamborn,  the  same  arguments  were  relied  upon  by 

Dr.  Madden  in  support  of  the  Bule  niai;  and 

Box  for  the  respondent. 

Stawell,  C.J.  I  see  no  reason  to  doubt  the  correctness  of  the 
decision  of  this  Court  in  Be  Day  (e).  Unless  it  is  shown  to  be 
clearly  wrong  (and  I  think  it  was  right),  we  must  follow  it.  If 
the  construction  admits  of  doubt,  the  Court  ought  to  adopt  that 
interpretation  which  is  most  in  consonance  with  the  supposition 
that  the  Legislature  has  applied  the  penalties  imposed  in  a 
manner  commensurate  with  the  offences  created.  It  is  contended 
that  sec  62  is  intended  as  a  sort  of  general  drag-net  to  comprise 
all  offences  against  that  part  of  the  Act.  No  such  intention  has, 
in  my  opinion,  been  evinced.  That  section  is  a  very  desirable 
eoaetnient  for  the  assistance  of  justices  called  on  to  adjudicate 
upon  cases  under  the  Act.  The  first  part  of  the  section  describes 
what  constitutes  an  offence  imder  that  part  of  the  Act.  The 
latter  pescribes  the  penalty  in  cases  not  otherwise  specially  pro- 
vided for.  The  interpretation  contended  for  would  render 
useless  much  of  the  previous  sections,  upon  which  great  care  and 
attention  have  evidently  been  bestowed  by  the  Legislature.    That 

(e)   3V.L.R.,  L.  289. 
V,1A,  Vol.  VIL,  Law.  E 
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81        which  I  venture  ,to  think  correct,  makes  all  of 
^^     rejects  none.    I  have  tha:^re  no  doubt  as  to 

'board  ^OP^^- 

BALTH 

.^LDA     Stephen,  J.    I  think  the  decision  in  Re  Day  ( 

parte  ^  ^ 

BORN,  that  it  is  one  of  a  class  which  it  is  expedient  to 
were  shown  to  be  clearly  wrong,  no  doubt,  the  ( 
hesitate  to  overrule  it.  Acts  of  Parliament  ar 
completely  understood  until  the  Court  has  put  { 
upon  them;  such  interpretation  then  becomes  ] 
and,  if  it  does  not  agree  with  the  real  intention 
ture,  it  is  to  be  expected  that  matters  will  be  se 
legislation. 

HiGiNBOTHAM,  J.  I  regret  that  I  am  unable 
view  of  these  cases  arrived  at  by  the  other  meml 
It  has  been  conceded  in  the  argument  that  the  gn 
the  justices  in  the  first  case  dismissed  the  info 
the  insufficiency  of  the  notice,  cannot  be  supportec 
unnecessary  that  the  notice  should  set  forth  tl 
the  levels  and  specifications ;  it  was  enough  if 
did  notify,  that  levels  and  specifications  had  be 
approved  by  the  local  board,  and  that  they  mighi 
a  place  and  within  hours  indicated:  Bayley  v. 
Woclcott  V.  Richmond  Local  Board  of  Health  (g) 

This  objection  being  disposed  of,  the  facts  statec 
in  my  opinion,  within  sec.  52  of  Act  No.  310, 
a  penalty  for  refusal  or  neglect  to  comply  with  a  ] 
or  abate  a  nuisance.  It  was  proved  in  each  case 
question  was,  in  the  opinion  of  the  Local  Boa 
nuisance;  that  the  defendant  and  the  other  owi 
abutting  on  the  lane  had  been  required  within  s 
pave,  level,  and  drain  specified  portions  of  the  lani 
of  abating  the  nuisance;  that  the  defendant  h 
comply  with  the  notice,  and  that  the  nuisance 
These  facts,  having  been  proved,  would  in  my  o 
conviction  under  sec  52. 

(/)    3  V.L.IL,  L.  289. 
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But  the  argument  chiefly  turned  ou  sec.  62,  and   I  think        issi 

that  under  that  section  also  the  defendant  was  liable  to  a  penalty      ■r^^^^ 

for  an  offence  against  Part  II.  of  the  Act.     The  sections  of  ^       ^• 

^  ,  Local  Board 

this   part  have  mostly  been  taken  from   several  English  Acts    of  Health 

containing  different  provisions  for  the  enforcement  of  health     Ex  parte 

regulations.     In    some    cases,  disobedience    of   the    provisions    ^^^boen. 

of  the  Act,  or  of    the   requirements  of  the  Central  or  Local 

Board,  is  punishable  by   penalty,  and,  in  addition,  the   thing 

required  may  be  done  by  the  board,  and  the  expenses  of  doing  it 

can  be  recovered  from  the  owner  or  occupier:  sees.  35,  38,  89, 

40,  42,  46,  51,  55.     In  other  cases,  a  penalty  alone  is  provided ; 

sees.  30,  32,  33,  43,  44,  50,  52.     In  others,  there  is  no  penalty, 

but  the  board  may  execute  the  work,  and  recover  the  expenses : 

sec.  47.     In  another  case  the  board  may  alternatively  proceed 

for   a    penalty,   or    do    the    work    and   claim    the    expenses  •' 

sec  37.     Lastly,  there  is  no  provision  at  all,  in  some  cases,  for 

enforcing  the  directions  of  the  Act  or  of  the  Central  or  Local 

Board  :  sees.  34,  45,  48. 

The   object  of  sec.  62  appears  to  have   been  twofold;  first, 

to    make  every   breach   of    the  Act    and  of   the  regulations, 

directions,    orders,    notices,  and    bycrlaws    authorised   by    the 

Act,  an   offence  against   the  Act,  if  not  already  made  so  by 

any   of    the    earlier   sections;    and    secondly,   to    give   to    the 

Central  Board  and  to  Local  Boards,  a  double  remedy  in  all 

cases  of  breaches  for  which  the  double  remedy  had  not  been 

already  provided,  by  enabling  them  to  proceed  for  a  penalty,  and 

at  the  same  time  to  do  the  work  required  to  be  done,  and  recover 

the   expenses  from   the  defaulter.     Neglect  to  comply  with  a 

notice  under  sec.  47  to  fonn,  pave  and  level  a  lane  is,  in  my 

opinion,  an  offence  against  Part  II.  of  the  Act,  within  the 

meaning  of  sec  62,  and  I  also  think  that  it  is  an  offence  "not 

otherwise  specially  for,  by,  or  under  the  authority"  of  Part  11. 

It  is  not  made,  or  dealt  with  as,  an  offence,  nor  is  a  penalty 

provided  for  it  by  sec.  47;  and  but  for  sec.  62,  there  is  not  a  word 

in  the  Act  to  justify  its  being  regarded  as  an  offence  at  all. 

Neglect  to  comply  with  the  notice  is  provided  for  by  sec  47, 

but  such  neglect  is  not  an  offence  under  that  section;  the  offence 

whidi  such  neglect  constitutes  is  only  provided  for  by  sec.  62, 

E2 
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wliich  creates  the  offence  and  fixes  the  penalty. 
^     fore,  that  the  justices  were  wrong  in  the  first  cs 
ARD  ^PP^^l  should  be  allowed;  and  that  the  justices  \ 
LTH   second  case,  and  that  the  Bule  should  be  dischar^ 

llLDA 

Rij.  Appeal  dismissed.    . 

Attorneys  for  the  appellant :  Cinsp,  Leiuis  &  E 
Attorneys  for  the  respondent :  M'Kean  and  Li 
Attorney  in  the  second  case  for  the  applicant : 
Attorney  in  the  second  case  for  the  respondent 


r,  8.  REGINA  V.  HARTNEY.  Ex  parte  FISCB 

** Medical  PractUianera  Statute  1865"  (No,  262),  sec.  \\—Um 
of  doctor  of  medicine — Conviction  not  stating  to  whom  co 

A  conviction  under  section  11  of  the  "Medical  Practitioner 
262),  adjudging  a  penalty  and  costs,  but  not  stating  to  whoi: 
paid,  is  bad. 

Order  nisi  (under  Act  No.  571)  to  quash 
justices  at  Sandhurst.     The  conviction  stated  i 
applicant,  on  loth   December   1880,  at  Sandh 
registered  as  a  medical  practitioner  under  the  p 
'' Medical  Practitioners  Statute  1865"  (No.  2G2) 
the  Acts  thereby  repealed,  did  falsely  pretend 
O'Brien,  that  he  was  a  doctor  of  medicine,  conl 
statute,  and  adjudged  him  for  his  said  ofience  t( 
101.  to  be  paid  and  applied  according  to  law, 
28.  6d.  for  the  costs. 

The  affidavits  in  support  of  the  applicati 
the  applicant  was  a  bootmaker;  that  he  wa 
to  give  evidence,  as  the  proceedings  were  of  i 
nature;  that  the  only  evidence  in  support  of 
that,  on  the  day  in  question,  he  told  B.  O'Bri 
a  doctor,  and  had  practised  as  a  doctor  in  the  ol 
if  he  had  been  permitted  to  give  evidence,  he  wc 
denied  having  said  anything  of  the  kind;  that 
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mitted,  od  cross-examinatloD,  that  she  knew  he  was  a  bootmaker, 
and  that  she  did  not  believe  such  statement;  that  he  never 
pretended  to  be  a  doctor  of  medicine,  but  merely  practised  at 
times  a  species  of  German  healing  art  known  as  Baunscheidtism; 
that,  before  the  hearing,  the  defendant's  attorney  inquired  who 
was  the  complainant,  and  was  informed  that  the  superintendent 
of  police  had  directed  the  proceedings  on  behalf  of  the  Crown,  and 
objection  was  then  taken  that  the  name  of  the  informant  should 
have  been  disclosed  in  the  summons,  that  the  proceedings  should 
have  been  by  civil  and  not  by  criminal  process,  and  as  for  the 
recovery  of  a  sum  of  money  by  a  person  suing  for  the  same. 

The  answering  affidavits  stated  that  the  defendant  was  not 
tendered  at  the  hearing  as  a  witness  on  his  own  behalf;  that  it 
was  proved  that  the  defendant  had  been  seen  on  more  than  one 
occasion  carrying  about  a  box  of  instruments,  on  which  box  was 
bscribed  "Dr.  Samuel  Fischer";  that  it  was  also  proved  that  the 
defendant  performed  certain  operations  upon  B.  O'Brien,  and  in 
consequence  thereof  she  became  sick ;  that  it  was  not  true  that 
she  admitted,  in  cross-examination,  that  she  did  not  believe  his 
statement  that  he  was  a  doctor  of  medicine;  that  when  the 
infonnation  was  called  on  for  hearing,  the  attorney  for  the  prose- 
cation  stated  that  Hartney  was  the  informant. 

An  affidavit,  in  reply,  denied  that  the  defendant  had  ever  had 
a  box  inscribed  "Dr.  Samuel  Fischer,"  and  stated  that  the  in- 
scription on  his  box  of  instruments  was  "Herr  Sam.  Fischer, 
Baunscheidtist." 


1881 


Eegina- 

V. 

Hartnet, 
Bx  parte 

FiSCHBB. 


C.  A,  Smyth  showed  cause — It  is  not  necessary  that  the  name 
of  the  informant  should  appear  in  the  conviction,  any  more  than 
in  the  summons;  it  was  given  at  the  hearing,  and  that  is  suffi- 
cient: R.  V.  Sturt,  exp.  Ah  Tack  (a).  [Higinbotham,  J.  The  case 
oiEUis  V.  Foote  (6)  was  relied  upon  when  the  Order  nisi  was 
applied  for.]  That  was  merely  a  police  court  case.  All  questions 
of  false  pretence  are  for  the  justices  to  decide :  Carpenter  v. 
Hamilton  (c).  Sec.  11,  under  which  the  applicant  was  con- 
victed, provides  that  any  person  aggrieved  by  any  such  conviction 
nwiy  appeal;  that  does  not  support  the  objection  that  such  a  pro- 

(a)  2  V.LR.,  L.  103.        (6)  Argus,  July  28,  1873.        (c)  37  L.T.  (N.S.)  157. 
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1831        ceeding  is  in  the  nature  of  a  qui  tarn  action,  and 

RfiGiNA      in  the  name  of  the  informer.     Even  if  a  civil  pre 

ARTNEY     ^^®»  ^^^^  would  not  prevent  a  conviction.     It  is  n 

^ac parte     name  the  party  to  whom  costs  are  adjudged:  / 

victions,  298. 

Sir  B.  O'Loghlen  in  support  of  the  Order  n 

ceeding  is  in  the  nature  of  a  qui  tarn  action,  and  si 

be  instituted  in  the  name  of  the  informer;  sec.  '. 

the  person  offending  shall  forfeit  a  sum  to  be  rec 

person  suing  for  the  same.     The  defendant  has  a 

whom  he  is  to  pay,  or  against  whom  he  may  recov 

proceedings  be  unsuccessful,  or  be  reversed  on  app 

no  adjudication  that  he  was  to  pay  the  infoimer. 

costs,  the  justices  have  not  followed  the  proper  fori 

have  adjudged  the  defendant  to  pay  to  the  prosecu 

his  costs.     Sec.  11  provides  no  other  penalty  th 

to  the  informer:  jB.  v.  Seale  (d).     [Higinbotham, 

the  objection  that  the  defendant  could  not  give  e^ 

that  the  proceeding  is  not  in  the  nature  of  a  qu 

It  seems  to  partake  of  the  nature  both  of  that,  an< 

tion.     If  it  be  a  conviction,  and   is  bad  in  pa 

altogether. 

Ci 

iprii  8  Per  Curiam.  The  Rule  must  be  absolute  to  c 
viction,  with  costs.  It  seems  to  be  defective  on  se 
it  is  sufficient  to  specify  the  omission  to  state  to  \ 
awarded  are  to  be  paid. 

Attorneys  for  the  applicant :   Wisewould  <fe  Gil 
Sandhurst. 

Attorney  for  the  respondent :  Sutherland,  Crowj 

id)  8  East,  at  p.  574. 
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PAYNE  V.  THE  QUEEN.  1881 


Gal  Senice  —  Act    No.    160,   tec.  44  —  SvperannuiUUm  aUotcanee^ Service  not      Aprils, 

continuoue. 

When  an  officer  in  the  Civil  Service  is  rapenmnuated,  he  is  entitled  to  an  allow-    jg ,  ft^rif^u  •^ 
ance  in  respect  of  the  number  of  years  which  he  has  actually  served,  though  such  c^- 
years  be  not  consecntive.  ^^'•^f^^  • 

Where  an  <^oer  in  the  Civil  Service^  before  the  passing  of  the  Act  No.  160,  '^ 
ioeepted  a  sum  equal  to  three  months'  salary  as  compensation  upon  his  services 
being  diipensed  with  without  notice,  and  subsequently  re-entered  the  service,— 
Hdd^  that  such  compensation  was  to  be  regarded  as  in  lieu  of  notice  of  dismissal, 
ind  had  no  effect  upon  his  rights,  in  respect  of  his  superannuation  allowance  under 
tkrtAct. 

Specul  case  stated  for  the  opinion  of  the  Court.      The 

petition  was  presented  against  the  Crown  to  obtain  a  declaration 

that  the  petitioner  was  entitled  to  receive  from  Her  Majesty, 

under  sea  44  of  the  Act  No.  160,  an  annual  superannuation 

allowance  of  26-60ths  of  the  salary  on  which  the  allowance  was 

computed.     The  case  stated  as  follows: — 

On  15th  March,  1854,  the  petitioner  was  duly  appointed  to  an  o£Gioe  in  the 
pvUie  aervice  of  Victoria,  viz.,  inspector  and  secretary  to  the  Victorian  Steam 
Karigation  Board,  and  continued  to  hold  sudi  office  until  1st  November,  1854, 
when  he  was  transferred  to  the  Penal  Department,  and  duly  appointed  superin- 
teodent  of  the  Collingwood  Stockade.     In  consequence  of  changes  in  the  Penal 
I^epartment,  it  was  determined  to  dispense  with  the  petitioner's  services  as  such 
Kperbtendent ;  and  on  17th  September,  1857,  a  letter  was  sent  by  the  Inspector- 
General  of  Penal  Establishments  to  the  petitioner,  informing  him  that  his  services 
vonld  be  dispensed  with,  and  stating— "I  have  at  the  same  time  submitted  to  the 
Oownment  that  compensation  to  the  extent  of  three  months'  salary  should  be 
tvuded  you  for  the  loss  of  your  office."    Om  IMi  September,  1857,  a  letter  was 
written  by  the  Inspector-General  to  the  petitioner,  containing  the  following  para* 
gn^:— 'CUs  EzceUency  has  been  pleased  to  award  you,  as  compensation  for  the 
ksi  <^  your  office,  a  sum  equal  to  three  months*  salary.   P.S. — The  Hon.  the  Chief 
Swietaay  desires  it  may  be  intimated  that  the  compensation  awarded  as  within 
viQ  be  considered  by  the  Government  as  a  bar  to  all  further  pecuniary  claims. "  On 
30tii  September,  1857,  the  petitioner's  services  were  accordingly  dispensed  with,  and 
ke  was  diMhaiged  from  the  public  service  of  Victoria.     Her  Majesty  awarded  to 
the  petitioner,  as  compensation  for  the  loss  of  his  office,  a  sum  of  £125,  being 
«pul  to  three  months'  salary;  and  on  6th  October,  1857,  that  Bum  was  paid  to  the 
prtitumer,  who  signed  a  receipt  for  it  on  the  usual  form  of  Treasury  accpunt,  as 
IB  payment  of   tiiree   months'  salary  in   advance.      On    1st  December,   1857, 
^  petitioner  was  re-appointed  to  an  office  in  the  public  service  of  Victoria,  and 
Mntinned  in  the  public  service  until  Ist  October,  1880,  when  the  Govemor-in- 
Coondl,  by  virtue  of  sees.   42  and  44  of  the  Act  (No.  160)  permitted  him 
to  retire  from  active  service  upon  a  superannuation  allowance.     The  average 
*BBsal  salary  received  by  the  petitioner  during  the  three  years  preceding  his 
■■id   snperaimaation    was    700^.      In     computing     the    said    superannuation 
■QovsDoe,  Her  Majesty  did  not  take  into    consideration   the  service  of  the 
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1881         petitioner  previous  to  1st  December,  1857,  as  Her  Majesty  considered  he  hsd 

received  and  accepted  compensation  for  such  service.     The  petitioner  snbmits  that 

Patnb        the  said  sum  of  125/.  was  received  by  him  in  lieu  of  three  months*  notice,  and  that        J 
-.      ^*  in  computing  the  said  superannuation  allowance  Her  Majesty  is  required  by  virtae         ] 

^^  *  of  the  provisions  of  Act  No.  160  to  take  into  consideration  such  last  mentioned 
service,  and  that  he  is  entitled  to  receive  from  Her  Majesty  in  respect  of  his  said 
superannuation  an  annual  allowance  of  26-60ths  of  the  salary  on  which  the  laid 
allowance  is  computed.  : 

The  question  for  the  opinion  of  the  Court  is — Is  the  petitioner  entitled  under  the  ^ 
provisions  of  Act  No.  160  to  receive  from  Her  Majesty,  in  respect  of  his  said  i 
superannuation,  an  annual  allowance  of  26-60ths  of  the  salary  on  which  the  said  i 
allowance  is  computed.  If  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
judgment  for  Is.  with  costs  of  suit  shall  be  entered  for  the  petitioner.  If  the  Court 
shall  be  of  opinion  in  the  negative,  then  judgment,  with  costs  of  defence,  shall  be 
entered  for  Her  Majesty. 

Webb,  Q.C.  (with  him  Williams)  for  the  petitioner — Sec.  44  of 
the  Civil  Service  Act  (No.  160)  enacts  that  every  superannuated 
officer  shall  be  entitled  to  an  annual  allowance  computed  accord- 
ing to  a  certain  scale,  viz. :  *'  After  ten  years*  service,  and  under 
eleven  years,  ten-sixtieths  of  the  average  annual  salary  received 
by  him  .  .  .  and  in  like  manner  for  each  additional  year  of 
service  an  addition  to  his  annual  allowance  of  one-sixtieth  of  such 
salary."  The  contention  on  behalf  of  the  Crown  that  the  later 
service  only,  and  not  the  earlier,  is  to  count,  would  make  it 
absolutely  necessary  to  insert  the  word  "continuous"  before  the 
word  "  service."  Such  a  reading  would  not  be  in  accordance  with 
the  intention  of  the  Legislature  as  expressed  in  that  section, 
which  is  that  a  retiring  officer  is  to  be  allowed  so  much  in  respect 
of  every  year  of  actual  service.  It  cannot  be  said  that  the 
petitioner  accepted  his  compensation  in  1857  in  lieu  of  this  allow- 
ance, for  the  Act  was  not  then  passed,  and  no  superannuation 
allowance  was  then  provided  for  the  Civil  Servants.  The  P.S. 
to  the  letter  of  the  18th  September,  1857,  saying  that  the  com- 
pensation was  to  be  considered  as  a  bar  to  all  further  pecuniary 
claims,  must  therefore  be  regarded  as  referring  only  to  claims 
which  might  then  have  been  made,  e.g.  for  dismissal  without 
notice.  The  superannuation  given  by  a  subsequent  Act  could  not 
then  have  been  in  the  contemplation  of  the  parties,  and  the 
petitioner  cannot  be  regarded  as  having  contracted  himself  out  of 
its  benefits.  The  three  months'  pay  was  only  given  and  accepted 
as  in  lieu  of  the  notice  to  which  the  petitioner  was  reasonably 
entitled,  and  it  was  so  expressed  by  the  officer  communicating 
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with  him  on  behalf  of  the  Government.    If  the  Legislature  had        1881 
intended   that    any  such   compensation   should  be   taken  into      t^tse 
account,  it  would  have  said  so,  as  in  sec.  40.  ^^^  Qubin 

Holroyd,  Q.C.  (with  him  Hodges),  for  the  respondent — This 
enactment  is  not.  intended  to  apply  to  a  case  in  which  a  previous 
arrangement  had  been  made  for  compensation  for  a  dispensation 
with  the  services  of  an  officer,  before  the  passing  of  the  Act.  An 
officer  might  have  left  the  service  before  that  time,  with  a  very 
large  compensation,  or  he  might  have  been  dismissed  for  miscoD- 
duct,  without  compensation,  or  claim  to  any.  If  he  then  re- 
entered the  service,  the  previous  service  would  be  wiped  out,  as 
far  as  compensation  or  superannuation  allowance  is  concerned. 
The  Act  must  be  taken  to  adopt  any  previously  existing  arrange- 
ments between  the  Government  and  its  officers.  The  service 
dealt  with  in  section  44,  must  be  intended  as  continuous  service ; 
it  says,  "after  ten  years'  service,"  and  "  after  eleven  years'  service," 
&c,  the  annual  allowance  is  to  be  a  certain  proportion  of  average 
annual  salary  received  during  three  years  preceding  his  super- 
annuation. Take  a  case  where  an  officer  had  served  many  years, 
had  left  the  service  for  some  years,  and  had  then  re-entered  and 
served  for  two  years  before  superannuation,  how  would   the 

average  of  the  three  years  previous  be  computed  ? 
• 

Webb  was  not  called  upon  in  reply. 

Stawell,  C.J.  I  think  this  a  clear  case.  Section  44  con- 
tains nothing  to  show  that  the  service,'  in  respect  of  which  the 
allowance  has  been  provided,  must  be  continuous.  The  object 
of  the  enactment  is  to  provide  a  superannuation  allowance 
for  officers  who  have  performed  a  certain  number  of  years' 
service.  Whether  the  petitioner  was,  or  was  not,  entitled  to 
three  months'  notice  when  his  services  were  first  dispensed  with, 
it  is  evident  that  the  Government  thought  it  just  or  desirable 
to  give  him  compensation  for  want  of  notice.  The  "further 
claims"  which  are  excluded  by  the  postscript  in  the  letter  sent 
to  the  petitioner  by  his  superior  officer,  clearly  mean  further 
cbdms  in  that  respect,  that  is,  want  of  sufficient  notice.  The 
postscript  ougbt  not  to  be  made  larger  than  the  letter. 
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1881  Stephen,  J.    I  am  of  the  same  opinion.    The  letter  received 

P^YHB      ^y  ^^^  petitioner  was  clearly  an  agreement  to  give  compensation 

Thi  Qukks   ^^^  dismissal  without  notice.    In  any  case  a  man  could  hardly 

be  taken  to  contract  himself  out  of  the  operation  of  a  future  Act  of 

Parliament.     An  Act  itself  would  not  have  such  an  effect. 

HiGiNBOTHAM,  J.  I  also  am  of  opinion  that  the  words,  "each 
additional  year  of  service,"  in  sec.  44,  do  not  mean  continuous 
service.  A  claim  for  superannuation  allowance,  or  for  such 
allowance  at  a  particular  rate,  inconsistent  with  an  express  ar- 
rangement previously  made  between  the  Crown  and  the  officer, 
would  not,  in  my  opinion,  be  a  valid  claim,  and  ought  not  to  be 
recognised.  But  the  compensation  in  this  case  was  awarded  to 
the  officer  on  account  of  his  dismissal  without  notice  ;  it  was  to 
be  "a  bar  to  all  further  pecuniary  claims"  in  respect  of  such  dis- 
missal; and  the  acceptance  of  the  compensation  on  that  condition 
is  not  inconsistent,  I  think,  with  the  present  claim  of  the  officer, 
that  his  three  years'  previous  service  shall  be  taken  into  account 
in  estimating  the  rate  of  his  superannuation  allowance. 

Judgment  for  the  petitioner. 

Attorneys  for  the  petitioner:  Kingender,  Charsley  Jk  DkJcson. 
Attorney  for  the  respondent:  Sutherland,  Crown  Solicitor. 


^p,^l  8.       THE  UNIVERSAL  PERMANENT  BUILDING  SOCIETY  v.  KILPATRICK. 

""  Vendor  and  purcfiaser — Contract  to  give  acceptances — Tender  of  bills  for  acreptanee. 

In  a  contract  for  the  sale  of  land,  in  which  the  purchaser  agrees  to  pay  a  deposit, 
and  to  "give  his  acceptances*'  for  the  balance,  the  vendor  must  draw  the  bills, 
and  tender  them  to  the  purchaser,  for  acceptance,  before  he  can  sue  him  for  not 
accepting. 

Declaration  upon  a  contract  for  the  sale  by  the  plaintiff  to 
the  defendant  of  certain  land  for  750^.,  subject  to  conditions 
(amongst  others) — 

That  the  defendant  should  at  the  time  of  the  sale  pay  a  deposit  of  100/.  and 
give  his  acceptances  for  the  balance  of  the  purchase-money  at  six,  nine  and  twelve 
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monthiwith  interest  at  eight  per  cent,  per  aimam;  that  the  defendant  shoald  1881 

inmedittely  after  the  sale  sign  an  agreement  to  complete  the  purchase  (subject  to * 

ih«  oonditiona  of  sale)  upon  the  last  of  his  said  acceptances  becoming  due,  at    Univsrsal 
vUch  time  the  purchase  was  to  be  completed,  but  the  defendant  should  be  entitled     Buildeno^ 
to  the  possession,  &c.,  upon  the  acceptance  of  title,  which  was  thereby  accepted,       Sogiett 
and  mch  rents,  &c.,  shoald  be  apportioned,  and  if  from  any  cause  whatever  •the         . «. 
porehsse    should    not   be    completed   at   the    tune   specified,    the    defendant  Kilpatrick. 
ihoold  pay  interest  on  the  unpaid  portion  of  the  purchase-money  at  the  rate 
o!  ten  per  cent. ;  that  all  the  deeds,  &c.,  should  be  produced  to  the  defendant 

within  seven  days;  that  the  plaintiff  would,  upon  payment  of     • 

the  fall  amount  ....  execute  a  conveyance  ....  at  the  expense  of 
the  defendant,  and  the  defendant  should  have  the  option  at  any  time  to  pay  all 
m  any  of  the  acceptances  .  .  •  •  and  in  such  case  should  be  allowed  a  rebate 
of  interest;  that  as  the  plaintiff  was  selling  as  mortgagee  or  trustee,  it  should  not 
be  required  to  enter  into  any  covenant  for  title  except  that  it  had  not  encumbered 
the  property;  that  time  should  be  of  the  essence  of  the  contract. 

Averment    that   the    defendant    paid  to  the  plaintiff  such 

deposit  as  aforesaid,  and  all  conditions  [general  performance.] 

Breach:  That  the  defendant  did  not  at  the  time  of  sale  give 

his  acceptances  for  the  balance  of  the  purchase-money  with 

interest,  &c. 

Plea:  That  the  plaintiff  did  not  nor  would  at  the  time  of  the 
said  sale,  and  from  thence  until  the  commencement  of  this  suit, 
tender  to  the  defendant  for  his  (the  defendant's)  acceptance  the 
several  bills  of  exchange  drawn  by  the  plaintiff  upon  him  (the 
defendant)  for  the  several  amounts  and  at  the  several  dates  in 
that  behalf  in  the  said  contract  mentioned  as  in  the  declaration 
alleged. 

Demubreb:  That  the  agreement  contains  no  terms  requiring 
the  plaintiff  to  tender  to  the  defendant  bills  of  exchange  for  hts 
ftoceptance. 

Hodges,  for  the  plaintiffs,  in  support  of  the  demurrer — Why 
should  not  the  defendant  give  his  acceptances  without  any  tender 
by  the  plainti£&  ?  What  ground  is  there  for  the  contention  that 
it  is  the  duty  of  the  vendor  to  fill  up  the  bills  and  leave  the 
purchaser  nothing  to  do  but  sign  his  name  ?  [Stawell,  C.J.  He 
would  run  a  great  risk  in  giving  his  acceptances  in  blank.  Higin- 
BOTHAM,  J.  Does  not  the  general  rule  apply,  that  the  person  who 
is  to  get  the  property,  is  to  prepare  the  instrument  ?  Pi'ioe  v. 
Williams  (a)].    It  is  submitted  that  the  statement  in  that  case 

(a)    IM.  ftW.  6. 
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B81        is  too  general.    [Higinbotham,  J.   Finn  v.  Barboi 

^jRg^L   ^*^®  effect.     Stephen,  J.    Suppose  the  defendan 

lANKNT  readiness  and  willingness  to  accept?]    The  effect 

:iBTY      same.     As  a  matter  of  business,  it  would  be  for  th 

ATRicK.  give  his  bills.     In  Daniels  v.  Hai^ria  (c),  Brett,  J., 

and  to  what  extent,  is  a  Court  of  law  bound  to  1 

is  an  implied  term  in  a  contract  ?    Whenever  there 

not  expressed,  which  it  is   clear  to  all  men  of 

telligence   and  knowledge  of  business  must  ha\ 

latently   in,   or  palpably  present  to,  the  minds  c 

to  the  contract  when  it  was  made;  for  otherwise 

would  be,  as  a  business  transaction,  insensible  or  c 

universal  course."     Anyone  into  whose  hands  an 

blank  comes,  is  entitled  to  fill  in  the  name  of  the  c 

Box,  for  the  defendant,  in  support  of  the  plea- 
really  require  the  defendant  to  give  blank  accepi 
on  Bills,  11,  citing  Clark  v.  Cock  (d).  The  acceptc 
to  accept  a  bill  in  blank,  or  without  knowing  who 
Daniels  v.  Harris  (c)  supports  the  defendant's  conf 
a  necessarily  implied  term  in  the  contract.  Finn 
shows  that  the  party  to  have  the  benefit  of  an  insi 
party  to  prepare  it. 

Stawell,  C.J.     The   Court  is  required  to  put 
on  the  words,  *'  give  his  acceptances."     I  think  t 
the  defendant  was  to  accept  the  bills  when  the 
mitted  the  drafts  for  his  acceptance;  that  is  wha 
the  contract.     No  doubt,  the  word  "acceptance"  is 
plied  to  what  is  commonly  described  as  a  "blan 
that  is  the  acceptance  on  a  draft  without  any  d 
strictly    the   acceptance   of  that   which   is   not 
language  of  the  contract  implies  that  the  vendoi 
upon  the  purchaser,  who  was  to  give  his  acceptai 
pleadings,  it  must  be  presumed  that  the  defendant 
accept  the  drafts  when  presented  to  him  for  acceptai 
must  therefore  be  for  the  defendant. 

(6)  1  V.R.,  L.  136;  1  A.J.R.  127.  (c)  L.R.,  10  C.P.  at  p.  8;  4^ 

[d)  4  East,  72. 
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Stephen,  J.    I  concur.    I  think  the  plaintiff  had  to  tender  the        1881 

bills  for  acceptance.  Universal 

Permanent 
Building 
HiGlNBOTHAM,  J.     The  defendant  is  not  liable  to  be  sued  for  a     Society 

breach  of  his  contract  to  give  his  acceptances,  until  the  bills  kilpatrick. 

have  been  tendered  to  him  for  acceptance,  and  refused. 

Judgment  for  the  defendant 

Attorneys  for  the  plaintiffs:  Anderson  dk  CroJcer. 
Attorney  for  the  defendant:  W.  S.  Woolcott 


WAIX  V.  THE  PRESIDENT,  &c.,'of  the  SHIRE  OF^ ARARAT.  April  9. 

'\LocalOovemmentAei  1874"  {No,  506),  sec.  399— CToscd  road— Taking  down  fence 
— Reasonable  mode — Burning — Recovery  of  expenses. 

The  ooancil  of  a  municipality  are  not  confined  to  any  particular  mode  of  remov- 
ing, nnder  the  ** Local  Qovemment  Act  1874"  {No,  506),  sec,  399,  an  obstruction 
upon  a  road.  They  are  entitled  to  recover  what  the  justices  consider  reasonable 
expenses  of  removiug,  though  the  mode  adopted  may  not  be  the  best.  If  the 
owner  of  the  obstruction  be  injured,  he  may  seek  his  remedy  in  other  proceed- 
ings.    Buming  may  be  a  very  reasonable  mode  of  taking  down  a  brush  fence. 

Appeal  from  Petty  Sessions,  Ai-arat.  The  complaint  was  for 
the  recovery  by  the  shire  council  of  the  expense  of  removiog  a 
fence  placed  by  the  defendant  across  a  road.  The  fence  was  of 
brushwood,  and  its  removal  was  accomplished  by  simply  setting 
it  on  fire. 

MoUstvorth,  for  the  respondents,  in  support  of  the  Order  of 
the  justices — The  proceedings  were  taken  under  the  ''Local 
Government  Act  1874"  (No.  506),  sec.  399.  Burning  is  certainly 
one  mode  of  taking  down  a  fence,  and  it  is  a  reasonable  one  for 
the  removal  of  such  a  fence;  if  the  council  had  had  the  brush- 
wood carried  away  piecemeal,  the  expense  would  have  been  much 
f  more  than  the  brushwood  was  worth.  But  even  if  it  were  not  a 
I  mode  authorised  by  the  Act,  that  would  not  preclude  the  council 
\       from  recovering  these  expenses.    K  the  owner  be  aggrieved,  he 
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may  sue  the  council,  or  the  person  who  did  the  work  in  such  a 
way,  and  recover  damages. 

Hodges  for  the  appellant — ^This  proceeding  was  taken  under 
the  "Local  Government  Act  1874"  (No.  506),  sec  399.  Though 
the  council  was  authorised  to  remove  the  fence,  they  cannot 
recover  the  expense  of  so  doing,  unless  they  do  it  in  the  way  con- 
templated by  the  enactment.  It  is  submitted  that  burning  is  not 
a  proper  mode  of  removing  a  fence;  the  Act  says  that  the  council 
shall  cause  such  hedge  or  fence  to  be  taken  down  at  the  expense 
of  any  person  by  whom  the  same  has  been  made.  If  the  obstruc- 
tion had  been  a  building  (which  also  is  mentioned  in  the  same 
section,  and  to  which  also  the  expression  "taken  down"  applies) 
it  could  not  be  contended  that  burning  would  be  a  proper  mode. 
[HiGiNBOTHAM,  J.  If  the  obstruction  were  a  tree  belonging  to 
the  defendant,  which  the  council  were  authorised  by  section  401 
to  remove,  when  they  cut  it  down,  it  might  fall  upon  the  road; 
could  they  not  then  remove  it  altogether,  depriving  the  owner  of 
the  timber?  And  if  so,  why  might  they  not  burn  it?  Stawell,  CX 
I  can  well  understand  that  burning]  may  be  the  most  effectual 
and  convenient  mode  of  removing  such  a  fence.  If  the  owner 
be  injured,  he  may  have  his  remedy.]  A  power  or  authority 
of  this  kind  must  be  construed  strictly,  as  interfering  with 
private  property. 

Stawell,  C.J.  I  think  the  obvious  intention  of  this  enactment 
is  that  the  justices  are  to  satisfy  themselves  that  the  obstructive 
fence  has  been  taken  down ;  and  when  they  are  so  satisfied,  they 
are  to  award  to  the  council  the  reasonable  expenses  incurred. 
Those  expenses  are  not  to  be  withheld  because  the  person  who 
took  down,  or  removed,  the  fence  may  possibly  have  rendered 
himself  liable  to  an  action  for  unnecessary  violence  in  the  mode 
of  taking  down  or  removal  he  may  have  adopted. 

Stephen,  J.    I  concur  in  that  view. 

HiGiNBOTHAM,  J.  I  think  the  act  required  has  been  effectually 
done.  The  taking  down  should  be  accomplished  in  a  reasonable 
way,  according  to  the  nature  of  the  subject  matter;  a  house 
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should  not  be  burned  down.    It  might  be  very  unreasonable  for 
the  council  to  go  to  the  expense  of  removing  a  fence  of  this  kind  ' 
to  a  distance;  and  the  justices  would  not  be  likely  to  award  an 
unreasonable  sum. 

Appeal  dismissed. 

Attorney  for  the  appellant:  Moloney. 

Attorney  for  the  respondents:  W.  S.  Woolcott,  for  PressweU, 
Ararat 


1881 


Wall 

V, 

Shibeof 
Ararat. 


THE  PRESIDENT,   &C.,   OF  THE  SHIRE  OP  GISBORNE,   Apphsllants, 
V.  MURPHY,  Respondent. 

*'L<hmI  Government  Act  1874"  (No.  506),  sees,  169,  17^— 'Municipal  corporcUion— ' 
Contract — FormaUiy  of  meeting  authoruAng  it, 

A  person  entering  into  a  contract  with  a  municipal  corporation,  is  bound  only  to 
see  that  the  subject  matter  forms  one  of  the  purposes  for  which  the  corporation  is 
established,  and  that  the  contract  is  in  the  form  prescribed  by  the  Act ;  he  is  not 
affected  bj  non-compliance  with  any  of  the  requirements  of  the  Act  as  to  the 
internal  affairs  of  the  corporation. 

Where  a  municipal  council  delegates  power  to  two  councillors,  under  sec.  169  of 
the  "Local  Oovemment  Act  1874"  (No.  506),  to  make  a  contract  on  its  behalf,  such 
eoancUlors  must  be  so  referred  to,  in  the  resolution  conferring  such  authority,  aa 
to  be  capable  of  being  identified. 

Appeal  from  the  County  Court,  Gisbome.  The  plaint  was  by 
the  respondent  against  the  appellants,  for  wotk  done  and  materials 
provided,  work,  &e.,  as  a  valuer,  and  on  accounts  stated.  The  case 
was  tried  by  the  Judge  alone,  who  found  for  the  plaintiflf  for  the 
tmount  sued  for. 

The  evidence  for  the  plaintiff  was  that  the  defendants'  secretary 
was  insti-ucted  at  an  ordinary  meeting  of  the  council  on  5th  April, 
1880,  to  advertise  for  tenders  for  the  valuation  of  the  property  in 
the  shire;  that  the  tenders  were  to  be  sent  in  by  10th  April;  that 
the  plaintiff  tendered  for  SOL,  and  his  tender  was  accepted  at  a 
meeting  held  on  the  10th  April,  and  the  plaintiff  was  immediately 
infonned  by  two  or  more  of  the  councillors,  in  the  presence  of  the 
others,  that  his  tender  was  accepted,  the  valuation  book  being 
handed  to  him;  that  the  plaintiff  made  his  valuation,  and  entered 
it  in  the  book,  which  he  banded  in  on  10th  May. 


Afareh  21. 
April  S,  13. 
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1881  The  evidence  for  the  defence  was  that  the  officer  who  was  the 

Shirbof'  regular  valuer  of  the  shire,  had,  in  March,  sent  in  his  resignation 
OiBBORNB  fQj.  3j.j  May,  but  on  3rd  May  the  council  refused  to  accept  it,  and 
MuEPHY.  extended  the  time  till  30th  June;  that  he  valued  the  property  in 
the  shire  in  May,  and  the  rate  was  made  on  that  valuation; 
that  such  valuer  had  acted  in  previous  years  without  assist- 
ance; that  a  private  notice  for  the  meeting  of  10th  April 
had  been  sent  by  the  secretary  to  the  members  who  had 
not  been  present  at  the  meeting  of  5th  April;  that  the  meet- 
ing of  5th  April  was  not  adjourned;  that  the  appointment 
by  the  meeting  of  the  10th  was  never  confirmed,  and  the 
plaintiff's  declaration  was  not  therefore  entered  in  the  minute 
book.  On  16th  April,  the  plaintiff  was  informed  that  a  special 
meeting  had  been  called  to  quash  his  appointment;  and  a  meeting 
duly  summoned,  was'  held  on  19th  AprU,  and  rescinded  the 
resolution  appointing  the  plaintiff,  and  cancelled  the  appointment 
At  a  meeting  on  3rd  May,  it  was  resolved  not  to  recognise 
the  plaintiff's  appointment. 

The  minutes  of  the  meeting  of  5th  April  contained  a  resolution 
"  That  tenders  be  invited  for  the  valuation  of  the  shire  for  next 
year,  returnable  at  11  a.m.  on  Saturday  next,  to  be  entertained 
by  three  councillors." 

The  grounds  of  appeal  were  : — 

(1)  That  the  meetings  at  which  the  plaintiff  alleged  he  was  appointed  vainer, 
were  not  held  and  constituted  in  accordance  with  the  ' '  Local  Government  Ad 
1874."  (2)  That  the  plaintiff  was  not  legally  appointed  shire  valuer,  and  his 
alleged  appointment  was  invalid.  (3)  That  the  appointment  was  not  necessary 
under  the  said  Act.  (4)  That  the  Judge  ^improperly  excluded  evidence  as  ta 
what  constituted  the  ordinary  business  of  a  shire  council  under  the  said  Act. 
(5)  That  the  appointment  of  the  plaintiff  should  have  been  under  seal.  (6)  That 
his  appointment  was  duly  rescinded.  (7)  That  the  verdict  was  contrary  io- 
evidence. 

Holroyd,  Q.C.  (with  him  Finlc),  for  the  appellants — The  whole 
proceedings  in  the  appointment  of  the  plaintiff  were  irregular. 
At  the  time,  there  was  a  permanent  valuer,  an  oflBcer  of  the 
council,  and  no  assistance  was  required.  Section  173  requires 
that  the  council  shall  appoint  such  valuers  and  other  officers  as 
may  be  necessary,  showing  that  valuation  is  not  a  thing  to  be 
done  by  tender;  it  is  to  be  done  by  an  officer  of  the  council. 
The  meeting  of  19th  April  was  duly  convened,  and  it  rescinded 
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the  resolution  of  the  meeting  of  5th  April,  and  the  plaintiff's  I88I 
appointment;  and  these  proceedings  were  confirmed  at  the  meeting  Shibs  of  ^ 
of  3rd  May.  The  plaintiff's  valuation  was  not  adopted  or  acted  ^^^^^^^^ 
upon;  it  was  made  while  a  duly  appointed  officer  for  the  purpose  Murfht. 
held  office.  The  plaintiff's  tender  was  not  even  the  lowest. 
The  appointment  was  not  under  seal:  Huv/t  v.  Wimbledon  Local 
Board  (a).  The  plaintiff  ought  to  have  known  the  by-laws  for 
the  conduct  of  the  business  of  the  council;  he  is  affected  by 
them;  by-laws  44  and  45  require  that  no  appointment  to  any 
peimanent  office  shall  take  place  until  14  clear  days'  notice  shall 
have  been  given  by  advertisement  inviting  applications,  and 
that  the  salary  or  allowance  shall  be  fixed  previously,  and  be 
specified  in  the  advertisement.  [Stephen,  J.  Is  not  the  plain- 
tiff entitled  to  be  paid  for  the  work  which  he  was  requested  to 
do,  and  did  ?]  No ;  it  can  only  be  done  by  an  officer  of  the 
coundL  [HiGiKBOTHAM,  J.  FreTid  v.  Dennett  (6)  shows  that 
nothing  can  be  recovered  where  a  contract  with  a  corporation 
is  not  in  the  prescribed  form.]  Even  if  this  work  were  of  a  kind 
which  might  be  performed  by  contract,  there  has  been  no 
soffident  compliance  with  sec.  169,  sub-sec.  iii.  A  definite  reso- 
lution naming  the  councillors  authorised  to  enter  into  the 
ocHittact,  would  be  necessary.  [Higinbotham,  J.  Sec.  151 
gives  the  powers  of  the  council  to  a  majority  of  members  present 
at  a  meeting.  Stawell,  C. J.  "  Council"  must  mean  a  quorum 
of  its  members.]  But  "  councillors"  must  mean  the  whole  body 
or  any  particular  number  appointed  under  the  Act.  Sec.  154 
specifies  what  is  ordinary  business,  and  does  not  comprise  any- 
ihiiig  like  this.  The  plaintiff's  tender  is  alleged  to  have  been 
accepted  at  a  meeting  on  10th  April,  which  was  not  an  adjourned 
meeting,  nor  an  extraordinary,  nor  a  special  meeting ;  it  was  not 
a  lawful  meeting  at  all.  The  whole  proceeding  was  rescinded 
hefore  the  work  was  performed  under  it;  of  which  the  plaintiff 
had  full  notice.  To  make  minutes  evidence,  they  must  be  signed 
bf  the  municipal  derk,  as  well  as  be  sealed.  Besides,  the  minutes 
are  not  to  take  the  place  of  a  contract;  their  sole  purpose  is  to 
affi>rd  evidence  of  the  facts  which  took  place  at  the  meeting  to 
which  they  refer.  [Stawell,  C.  J.  Without  the  seal,  the  minutes 

(«)  4  C.P.D.  48;  48  L. J.  (C.P,)  207.      {h)  4  C.B.  (N.S.)  676;  27  L. J.  (C.P.)  314. 
VJ^R,  Vou  VIL,  Law.  P 
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1881  might  be  evidence  only  of  the  facts;  but  wit 
uBMov  ™^y  ^  evidence  of  more.]  They  are  no 
»w>»wB  tjjg  g^  thmj  without;  they  cannot,  in  themsel 
UBPHT.  ance  of  the  tender.  [EbaiNBOTHAM,  J.  The  pli 
the  meeting  of  10th  April  was  not  a  meeting  ol 
we  have  a  written  tender,  and  a  written  accep 
the  seal  of  the  council]  No  acceptance,  but  i 
what  passed,  for  the  private  purposes  of  the  co 
be  used  as  evidence,  except  as  provided  by  the 
tainly  was  no  delivery  of  a  sealed  document 
The  sealing  of  a  policy  of  insurance,  retained  ii 
the  insurance  company,  has  been  held  to  bind 
policy  was  never  delivered:  Xenoa  v.  Wickharn 
was  inferred  from  the  sealing,  in  that  case;  but 
presumption  of  a  delivery  in  the  case  of  a  mi 
council.  The  seal  was  not  affixed  by  virtue  of 
authority;  there  is  no  presumption  that  the 
affixed  to  a  record.  [Stawell>  C.J.  If  the  i 
contract,  when  sealed  they  are  the  best  evideno 
This  evidence  being  capable  of  being  constri 
has  gone  to  the  Judge  as  a  jury,  who  has  four 
plaintiff  How  can  the  proposition  be  sustaine 
evidence?] 

WiUia/ms  for  the  respondent — There  is  noi 
making  it  imperative  upon  a  council  to  appoi 
the  section  is  merely  directory  on  this  point, 
does  not  prohibit  the  employment  of  a  temporal 
of  the  officers  named.  The  employment  of  the 
the  appointment  of  an  officer;  it  was  a  contraci 
ance  of  a  specific  portion  of  work.  That  could  1 
169,  giving  power  to  make  contracts  for  the  pu: 
The  tender  was,  in  fact,  accepted  under  seal.  1 
state  at  what  meeting  the  seal  was  affixed;  it  is 
to  show,  if  they  can,  that  it  was  affixed  at  an 
The  presumption  would  be  that  it  would  be  affi^ 
the  minutes  were  confirmed  at  a  regular  meetii 

(«)  L.R.,  2  H.L.  29e. 
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few  Company  (d).  The  meeting  of 
luncillors  to  examine  and  accept 

0  may  do  such  business  under  the 
hority  given  was  not  to  hold  a 
effect  was  not  altered  by  the  fisust 
sued  to  attend.  The  acts  of  those 
d  by  the  affixing  the  seal  at  the 
JGINBOTHAM,  J.  Sea  168  provides 
proceedings  of  the  council.]  There 

1  councillors  being  treated  as  the 
tified  by  it.  It  is  for  the  appellants 
)perly  affixed.  As  to  proper  notice 
in  sent  to  one  of  the  councillors 
ot  received  by  him.  But  a  third 
Lcil  is  not  to  be  affected  by  internal 
^uld  anyone  deal  with  a  council  if 
iry  member  had  been  properly 
iich  dealt  with  his  business  ?  The 
uncil  chamber,  by  two  or  more  of 
of  the  others,  on  10th  April,  that 
NHBOTHAM,  J.  Scc  169,  subsec  iii., 
ny  two  of  them  acting  on  behalf 
act]  Here  three  were  empowered 
11  present,  except  Harper,  on  10th 
to  succeed  under  either  subsec  i., 

ition  of  5th  April  was  that  three 
to  entertain  the  tenders,  but  none 
3  to  receive,  not  to  determine.  The 
were  to  entertain  the  tenders  was 
two,  as  agents  of  the  council  The 
^er  to  accept  tenders  to  any  three 
only  delegate  to  certain  named 
re  is  evidence  that  the  seal  was 
LOth  April  at  a  meeting  of  the 
V.  Kingeton-upon-HvU  (e)  seems 

(€)L.B.,10C.P.  402. 
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1881  against  you.  Higinbotham,  J.  But  the  Englis 
Shire  of  poration  Act  does  not  contain  the  clauses  now  in 
OwMBNB  Yfi^QiQ  argument  turns  upon  the  words  of  the  Act. 
Murphy.    Frend  v.  Denirtett  (/),  Cope  v.  Tharaea  Haven  Co 

V.  Tamar  R  Co.  (h),  show  that  the  corporation 

contract  under  seal. 


April  13.  Stawell,  C.J.  At  an  ordinary  meeting  of  the 
5th  Aprils  it  was  resolved  that  tenders  should 
making  a  valuation  of  rateable  property  in  the 
and  a  resolution  was  passed  that  a  certain  nun 
cillors  should  receive  and  entertain  the  tenders 
on  10th  April,  an  informal  meeting  was  heic 
plaintiff  was  declared  the  successful  tenderer 
afterwards  executed  the  work,  and  applied  for 
has  been  refused.  The  resolutions,  by  virtue 
plaintiff  was  appointed  to  perform  the  work,  '^ 
sequent  meeting,  rescinded  and  declared  null.  T 
is,  whether,  under  these  circumstances,  the  plaii 
There  was  no  contract,  it  was  said,  binding  on  tl 
meeting  at  which  the  supposed  agreement  was 
summoned  informally;  everything  done  at  it,  C( 
invalid.  Even  if  the  meeting  had  been  duly 
coimcillors  were  to  be  appointed  to  entertain  \ 
none  were  named.  Other  objections  were  t 
answered  during  the  argument. 

As    regards   the    meeting,    there    was    an 
councillors,  sufficient  to  form  a  quorum,  held 
place,  and  purporting  to  act  as  a  duly   consi 
the  plaintiff   was   called    in — was    told    that 
accepted,   and  he  was  at  liberty,  in  my  opii 
that  every  form  necessary  to  constitute  a  me 
observed.     The  outside    public   are    not  requi 
with  the  coimcil,  to  ascertain  that  all  the  int< 
have  been  complied  with.    The  respondent  in 


(/)  403.  (N.S.)  576  j  27  L.J.  (C.P.)       (g)  3  Ex.  841. 
314.  (A)L.R.,  2EX.15 
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justified,  according  to  the  doctrine  in  Royal  British  Bank  v.       1881 
hinpiomd  (j),  in  taking  it  for  granted  they  had  been.  If  that  were    shibbop 
not  80,  no  person  could  rely  on  any  transaction  at  a  meeting  of  a    ^'s^oki^* 
nmnicipal  council,  without  first  instituting  inquiries  as  to  all  the     Mubpht. 
previous  steps.     Assuming  the  meeting  to  have  been  properly 
constituted,  sea  169  bears  on  the  question  of  the  validity  of  the 
contract  made;    that   section  is  obviously  intended  to  afford 
facilities  to  the  council  for  entering  into  agreements  by  which  it 
may  be  rendered  liable  to  persons  contracting  with  it  without 
observing   the    formalities    formerly  required    in  the  case  of 
contracts  with  corporate  bodies.    The  word  '^council"  at  the  com- 
mencement of  that  section  must  mean  a  majority  of  the  quorum  of 
the  council;  for  apart  from  legislation,  that  majority  could  bind 
the  council  in  the  most  formal  manner,  and  no  facility  would  be 
afforded,  on  the  contrary,  obstruction  would  be  caused;  if  "council" 
were  not  so  read,  this  part  of  the  Act  would  be  of  no  practical  utility. 
The  same  word  "coimcil"  in  the  subsections  must  bear  the  same 
meaning,  and  so  also  for  the  reasons  assigned  respecting  the 
word  "council,"  must  the  word  "councillors"  mean  a  majority  of 
the  quorum  of  councillors;  no  doubt  the  word  "councillors"  is  used 
instead  of  "council,"  but  the  mere  change  of  the  word  must  not  be 
exaggerated  in  importance.    If  "councillors"  does  not  bear  the 
meaning  now  contended  for,  then  it  must  mean  all  the  councillors, 
and  thus  under  a  statute  to  facilitate  proceedings  no  step  could  be 
taken,  not  only  until  all  the  councillors  concurred,  but  not  until  all 
vacancies  caused  by  death  or  otherwise  had  been  filled  up.  Such  a 
construction  would  render  the  section  a  drag  on  the  despatch  of 
business,  and  had  much  better  never  have  been  passed.    The 
majority  of  a  quorum  present  acting  under  this  section  must  wield 
the  powers  of  the  council,  or  of  the  councillors,  otherwise  the 
minority  would  be  able  to  overrule  the  majority  by  refusing  to 
sign  or  to  act.    A  majority  did  so  act  in  this  case,  and  this  dis- 
poses of  the  technical  objection  to  the  councillors  who  made  this 
contract  not  having  been  nominated. 

Another  view  of  this  case  seems  to  deserve  attention. 
Municipal  bodies  discharge  duties  of  great'  importance  to 
the  general  public;  during  their  meetings    their    doors   are 

(i)  6  EIL  &  Bl.  327. 
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1881       open;  the  policy  of  the  Act  is  obviously  that 

IRS  OF    should    not    only    be    transacted    in    the    pr 

JTOBKE    puUie,    but    also    in    such    a    mode    as    to    a 

mpHT.     of    what    had    passed ;    councillors    acting    inc 

leaving  no  proof  of  what  might  have  been  done, 

endless  confusion.   In  such  business,  then,  a  major 

of  councillors  must  either  dispose  of  the  matter 

must  direct  a  specific  act  to  be  done,  or  must  < 

their    number,    describing   them   so  as   to  ide 

effectuate  the  business  for  them;  all  of  which  sh 

the  minutes.    If  it  be  urged  that  on  some  occa£ 

emergency,  for  example — it  might  be  impracticabl 

ing,  such  a  difficulty  might   be  met  by  ratifies 

sequent  meeting  of  any  act  done  informally. 

In  the  present  case,  there  was  an  assemblage  o 
the  usual  place  purporting  to  act  as  a  duly  consti 
the  plaintiff  was  told,  in  the  presence  of  this  c 
tender  had  been  accepted,  and  he  was,  in  my  opis 
assuming  that  every  necessary  form  had  been 
could  readily  ascertain  whether  a  quorum  was 
usual  place  of  meeting,  and  whether  the  meetii 
with  business  properly  within  its  cognisance,  and 
to  do  no  more.  The  learned  Judge  was  therefo 
ruling.  There  is  no  dispute  about  the  amoun 
fendants  annulled  the  agreement,  and  refused  to 
In  my  opinion  the  appeal  should  be  dismissed. 

Stephen,  J.  I  concur.  I  think  the  general 
clear,  which  determine  the  case.  Sec.  169  does 
more  familiar  language  of  other  Acts,  but  it  does 
same  great  principle  that  persons  contracting  wit 
are  not  bound  to  know  whether  all  the  internal 
which  they  have  no  notice,  have  been  complied  v 
bound,  in  the  case  of  a  statutory  corporation,  to  k 
of  the  powers  conferred  by  the  Act  of  incorpora 
that  the  formalities  essential  to  the  constitution 
itself  are  complied  with — e.g,,  that  the  seal  is 
attested  by  the  required  persons;  but  they  are  eni 


Digitized  by 


Google 


VOLVn.]  XLIV  VIOT.  71 

tlukt  all  matters  intemal  to  the  corporation  are  duly  observed.       1881 
Iliis  neoeBsary  principle  of  common  convenience  is  applied  in  the    shibk  or  " 
analogous  ease  of  Wells  v.  Ki/ngston^por^HvU  (j).    Here  all    ^^»« 
the  required  formalities  were  complied  with,  as  far  as  the  plaintiff    Musfht. 
was  concerned.    I  quite  agree  that  the  two  councillors  who  may 
be  directed  to  transact  business  on  behalf  of  the  council,  ought  to 
be  named  in  the  resolution  giving  such  authority;  but  the  plaintiff 
is  not  bound  to  inquire  into  that    I  also  agree  with  the  conten- 
tion on  the  part  of  the  defendants,  that  the  affixing  the  seal  to 
the  minute  of  the  resolution,  amounts  to  nothing  in  the  way  of  a 
sealed  contract  with  the  plaintiff 

HianrBOTHAH,  J.  I  am  of  the  same  opinion.  The  first  ground 
relied  on  by  the  appellants  is  that  the  contract  sued  on  was  for  a 
pozpose  not  authorised  by  the  *'Local  Government  Act  1874." 
This  objection,  if  valid,  strikes  at  the  root  of  the  contract. 
Manidpal  corporations  are  created  by  Act  of  Parliament  for 
particular  purposes  and  with  special  powers,  and,  like  other 
corporations  so  created,  they  are  limited  as  to  all  their  powers 
by  the  purposes  of  their  incorporation  as  defined  by  the  Act. 
The  rule  is  laid  down  broadly  and  distinctly  by  Mr.  Justice 
ttaMurn  in  the  case  of  Riche  v.  Ashbury  Railway  Carriage 
Company  (k).  "  I  do  not  entertain  any  doubt,"  he  says,  "that  if, 
(m  the  true  construction  of  a  statute  creating  a  corporation,  it 
appears  to  be  the  intention  of  the  Legislature,  expressed  or 
implied,  that  the  corporation  shall  not  enter  into  a  particular 
contract,  every  Court,  whether  of  law  or  equity,  is  bound  to 
treat  a  contract  entered  into  contrary  to  the  enactment  as 
iU^,  and,  therefore,  wholly  void,  and  to  hold  that  a 
contract  wholly  void  cannot  be  ratified."  See  also  the  same  case 
on  ^peal  (Z). 

It  has  been  contended  in  this  case  that  the  municipal  council 
could  not  enter  into  a  contract  for  the  valuation  of  the  rateable 
property,  as  required  by  sec.  265,  but  that  such  valuation  must 
be  made  by  an  officer  called  a  valuer,  whom  the  council  are  required 
by  sea  173  to  appoint.  I  think  that  this  objection  cannot  prevail. 

01  L.R.,  10  C.P.  402.  {k)  L.R..  9  Ex.  at  p.  622. 

{I)  L.IL,  7  E.  &  Ir.  App.  693. 
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881  Though  it  may  be  proper  that  a  valuer  should  1 
RBOF  Act  does  not,  expressly  or  impliedly,  forbid  the  m 
^^'^  tion  by  contract,  in  aid  of,  or  as  a  check  upon, 
RPHT.  the  officer.  Valuation  of  the  rateable  proper 
purposes  of  the  Act,  and  a  contract  bond  fide  n 
that  purpose  into  effect  is  a  contract  intr 
corporation. 

The  second  objection  was  more  strongly  relie< 
that  the  contract  was  one  which  the  council  cou] 
it  was  urged  that  it  was  not  made  in  the  man 
sec.  169  of  the  Act.  The  terms  of  this  sectio 
to  have  been  taken  from  the  "  Companies^  Claui 
Act"  8  Vic,  c.  16,  sec.  97,  are  in  form  permissi\ 
such  contract  may  be  made,  &c.,  as  follows."  B 
or  form  is  provided  by  the  Act,  and  as  the  corpc 
power  to  make  contracts  wholly  from  the 
must,  I  think,  be  regarded  as  mandatory;  ai 
they  operate  as  a  condition,  and  a  contract 
than  in  the  manner  prescribed,  cannot  be  si 
in  a  court  of  law:  Frend  v.  Dennett  (m);  Hwi 
Local  Board  (n).  The  contractor  may  have  a  i 
against  the  corporation  if  there  has  been  a  part 
the  claim  of  the  contractor  be  not  simply  1 
sum  of  money:  Mayor  of  Kidderminister  > 
Crook  V.  Corporation  of  Seaford  (p);  Melbour 
poration  v.  Brougham  (q);  Crampton  v.  Varn 
pany  (r).  This  Court  in  its  equitable  jurisc 
relief  in  cases  of  this  kind:  Trainer  v.  Mun 
Kilmore  (e);  Conolly  v.  Shvre  of  Beechworth  { 
purpose  of  this  appeal  the  contract  must  be  tre 
was  not  made  in  the  manner  directed  in  one  < 
three  subsections  of  the  169th  section  of  the  Ac 
what  has  fallen  from  the  learned  Chief  Justice 
these  subsections.     It  was  the  intention  of  the 

(m)  4  C.B.  (N.S.)  576;  27  L.J.  (C.P.)  {q)  4  App.  Gas., 

316.  (r)  L.R.,  7  Ch. 

(n)    4  C.P.D.  48.  («)  1  W.  &  W., 

(o)    L.B.,  9  Ex.  13.  (0  2  V.L.R.,  £c 
(p)    L.R.,  6  Ch.  551. 
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eontracts  of  every  description,  to  be  binding  on  the  municipality,        I88I 
should  as  a  role,  and  unless  in  exceptional  circumstances/be  made    shirb  of  ^ 
by  a  quorum  of  the  council  in  meeting  assembled.    The  words    ^'sbornb 
"the  councillors"  in  the  third  subsection  must  be  construed.    Murphy. 
I  think,  as  having    the  same  meaning  as  "the  council"  in 
the  second  subsection,  and  in  all  the  three  specified  cases  all 
contracts  can  be  made,  varied,  or  discharged  only  at  a  meeting 
of  the  council,  by  the  majority  of  a  quorum,  or  in  the  second  or 
third  case,  by  two  councillors  directed,  by  and  on  behalf  of  the 
majority  of  a  quorum,  to  make,  vary  or  discharge  a  contract  else- 
where than  at  a  meeting. 

The  evidence  given  in  this  case  in  proof  of  the  contract,  consisted 
of  a  tender  sent  in  by  the  plaintiff,  pursuant  to  an  advertisement  by 
the  council  calling  for  tenders  and  announcing  that  they  would 
be  received  "  on  Saturday,  the  10th  of  April ;"  and  of  a  resolution 
entered  on  the  minutes  of  the  council,  passed  at  a  meeting,  not 
the  ordinary  meeting,  of  a  majority  of  the  councillors  held 
on  that  day,  and  signed  by  the  president,  and  sealed  apparently 
with  the  seal  of  the  corporation.  There  was  a  conflict  of 
testimony  on  affidavits  as  to  when  the  seal  had  been  affixed 
to  the  resolution,  and  whether  before  or  after  the  trial  in  the 
County  Court.  This  .conflict  made  it  unnecessary  to  decide 
in  this  case  whether  a  tender  and  a  resolution  accepting  the 
tender  passed  and  sealed  with  the  corporate  seal  at  a  meeting  of 
the  council  would  constitute  a  valid  contract  under  subsec.  1. 
The  two  cases  cited  on  this  point.  The  Mayor  of  Kidderminster 
V.  Hardtuick  (v),  and  Xenos  v.  Wicldiam  (w),  appear  to  me 
to  favour  the  view  that  a  tender  and  a  resolution  so  sealed 
would  be  a  duly  executed  contract  under  the  seal  of  the  corpora- 
tion. But,  however  that  may  be,  I  think  the  evidence  clearly 
shows  a  valid  contract  under  and  in  accordance  with  subsec.  3. 

It  was  argued  that  the  meeting  of  10th  April,  not 
being  either  an  ordinary  meeting  or  a  special  meeting  duly 
convened,  could  not,  even  by  a  quorum  of  councillors,  make  a 
valid  contract  But  the  plaintiff  could  not  know  that  it  had  not  • 
been  duly  convened  as  a  special  meeting;  and  I  think  that  he 
was  not  bound  to  inquire.  He  was  justified  in  assuming  that  it 
(9)  LJL,  9  Ex.  13.  (to)  I1.R.,  2  E.  &  Ir.  Ap.  296. 
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was  a  properly  oonstitdted  special  meeting.  SuceesBfal  tenderen 
must  see  that  the  provisions  of  sec.  169,  and,  perhaps,  those  of 
sec.  170,  are  observed ;  bat,  it  would  be  nnreasonable  to  re- 
quire more.  The  principle  to  be  deduced  from  the  The  Bayal 
British  Bank  v.  Turquand  {x),  appears  to  be  equally  applicable 
to  contracts  with  municipal,  as  with  trading  and  mining  corpora- 
tions. That  principle  is,  that  when  a  person  professes  to  do  a 
certain  act,  and  has  the  power  to  do  it,  it  is  presumed  that  he  has 
not,  from  negligence,  or  any  other  cause,  fiedled  to  observe  the 
preliminaries  which  the  Act  imposes  on  him.  Tyaan'a  Beef  Corn- 
pcmy,  Exp.  Holmes  (y);  also,  Anderson  v.  Duke  and  Timor  Cony- 
pany  (z);  Colonial  Bamk  of  Australasia  v.  WiUan  (a).  Here,  a 
quorum  of  the  council,  at  what  appeared  to  be  a  meeting  of  the 
council,  accepted  the  plaintiff's  tender;  thereupon,  in  my  opinion^ 
the  corporation  became  bound  to  the  plaintiff  by  a  valid  contract, 
notwithstanding  that  all  the  proceedings,  both  those  that  preceded 
and  accompanied  the  making  of  the  contract,  and  those  that 
followed,  when  an  abortive  attempt  was  made  to  rescind  it, 
were  highly  irregular. 

Appeal  dismissed. 

Attorneys  for  the  appellants  :  GUlott  <b  Snowden. 
Attorneys  for  the  respondents :  M'Kean  &  Leona/rd. 


{x)  6  El.  &  Bl.  327. 

(y)   3  W.W.  &  a'B.  L.  162. 


(«)    1  V.R.,  L.  203. 
(a)    L.R.,  6  P.  0.  417. 


Marck  21.  REGINA  v.  ANN  COLLINS,  Ex  parte  THOMAS  COLLINS. 

^P^^^-  "  The  Marriage  and  Matrhnanial  Causes  Statute  1864"  {No,  268),  sees.  30,  31— 
Afaintenanee —  Wife  living  apart  fiwn  husband,  by  mutucU  consent — Desertion-^ 
Offer  to  take  wife  back. 

To  sustain  proceedings  against  a  husband  for  maintenance  of  his  wife,  desertion 
is  not  a  necessary  element.    The  conditions  of  jurisdiction  are  proof  of  marriage, 
of  the  wife  being  without  means  of  support,  and  of  the  ability  of  the  husband  to 
E£^  .     maintain  or  contribute  to  the  maintenance  of  the  wife. 

An  offer  which  the  justices  believe  to  have  been  made  bond  fide  hy  the  husband 
to  take  back  his  wife,  or  by  the  wife  to  return  to  her  husband,  which  he  accepts, 
deprives  the  bench  of  jurisdiction  to  make  an  order  for  maintenanoe,  as  the 
wife  is  not  then  without  means  of  support. 
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ht»  for  a  ooniiderable  time,  and  without  remonstruice  on  her 
I  apart  from  her  hnaband,  the  presumption  is  that  ahe  is  not 
:  support. 

there  has  been  desertion  in  one  colony,  and  the  wife  follows  her 
^er  to  take  proceedings  sgainst  him  for  maintenance,  slight 
w^suffident  to  warrant  the  justices  in  finding  that  the  desertion 


i  to  quash  an  order  of  justices  at  Melbourne, 
ition  was  sworn  by  the  respondent  against  the 
cant,  her  husband,  for  unlawfully  deserting  her  on 
ber,  1880,  at  Melbourne.  On  this,  the  present 
arrested.  The  justices  made  an  Order  against  him 
)f  21.  a  week  as  maintenance,  for  payment  of  which 
nths  he  had  to  give  security, 
its  on  which  the  Order  nisi  was  granted  stated 
earing,  the  respondent's  evidence  was  that  she  was 
the  colony  of  New  Zealand;  that  she  had  been 
leptember  last  that  her  husband  was  about  to  leave 
,  where  he  resided,  for  Scotland;  that  she  found 
rreymouth  for  Melbourne  on  24th  September;  that 
wed  him,  believing  that  he  was  deserting  her;  that 
roperty  at  Fitzroy,  near  Melbourne,  of  the  value  of 
as  a  large  shareholder  in  mines  in  New  Zealand; 
hexamination,  she  admitted  that  she  left  her  hus- 
kbout  eight  years  before,  because  he  had  struck  her^ 
1  apart  from  him  for  about  four  years,  when  she 
ohabitation  for  about  three  weeks,  and  then  left 
wn  free  will  without  provocation,  and  thence  con- 
apart  &om  him,  and  that  he  had  never  refused  to 
c.  The  affidavits  further  stated  that  the  present 
ed  in  evidence  that  he  had  for  many  years  been  in 
making  periodical  visits  to  Melbourne  on  business 
or  eighteen  months,  and  that  on  the  visit  now  in 
liad  purchased  a  return  ticket,  intending  to  return 
nber,  having  no  intention  of  leaving  New  Zealand 
that  his  wife  deserted  him  about  ten  years  before, 
away  from  him  until  about  four  years  before,  when 
to  cohabitation  for  three  weeks,  and  then  left  him 
U,  without  provocation,  and  had  not  since  returned; 
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31        that  he  had  no  intention  of  going  to  Scotland 

~     never  applied  to  any  Court  in  New  Zealand 

order  for  maintenance;  that  the  applicant's 

Hirte     asked  the  respondent  whether  she  was  willii 

applicant,  and  that  she  said  she  was;  that 

stated  that  he  had  never  deserted  her,  and  t 

her  back  to  his  home;  that  his  property  at  ¥i\ 

133i.   lOa.  a-year,  out  of  which  SOL  was  p 

charges.    The  affidavits  also  stated  that  tl 

never  in  fact  taken  proceedings  against  hin 

tenance;  that  both  the  applicant  and  respond 

in  New  Zealand;  that  the  applicant  had  not  1 

summons  to  show  cause  why  he  should  not  su 

No  answering  affidavits  were  filed. 

There  was  no  appearance  to  show  cause. 

Hood,  in  support  of  the  Order  nisi — ^Th 
shows  that  there  has  been  no  desertion  by 
there  has  been  any  desertion,  it  was  in  New  - 
there,  there  had  been  no  cohabitation  for  sevei 
and  wife  were  living  apart  apparently  by  taci 
wife  had  deserted  her  husband.  Under  "2 
Matrimonial  Causes  Statute  1864"  (No.  26i 
complaint  is  made  that  the  husband  has  left  "V 
proved  that  the  desertion  was  from  a  cohabi 
[Stawell,  C.  J.  There  is  a  question  whether 
a  continued  desertion,  as  well  as  a  leaving  \ 
Victoria.]  There  never  has  been  any  cohab 
jurisdiction  of  this  Court.  The  applicant  is 
leaving  his  wife  without  support  (as  require 
simply  with  deserting  her.  There  is  no  appea 
of  the  justices :  JR.  v.  King  (a),  so  that  the  pr 
the  only  remedy.  "  Desertion,"  and  "  leaving 
support,"  are  two  different  things;  sec.  33 
desertion. 

(a)   6  V.L.R.,  L.  256. 
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IJ.    The  order  of  the  justices  requiring  sureties       1881 

>f  maintenance  for  twelve  months  only  is  not  in  the 

enerally  it  is  for  an  indefinite  period,  or  until  further 

[uestion  now,  however,  is  whether  any  order  against 

applicant  was  justified.      The  case    is    certainly 

e  applicant  an^d  his  wife,  with  their  children,  had    ^pril  13. 

'  in  New  Zealand  for  some  time ;  she  left  him  of  her 

id  resided  apart  for  several  years  without  taking  any 

3  obtain  maintenance ;  she  returned  to  cohabitation 

eks,  and  then  left  him  a  second  time  for  several 

bas    not    since    cohabited    with    him,    living    in 

lart  of   the   country.    At  the   end  of   last    year 

t  took  a  return  ticket  to  and  from  Melbourne, 

his  annual  periodical  visits;  his  wife  after 
>wed  him  on  a  suspicion  that  he  intended  to 
L  Some  time  after  her  arrival  in  Victoria,  she 
usband  to  be  arrested  for  desertion  under  sec.  30, 
ustice,  on  a  complaint  by  a  wife  that  her  hus- 
anlawfuUy     deserted     her,    or     left     her     with- 

to  issue  a  warrant.  Under  sec.  31,  when 
has  been  brought  before  the  justices,  they  are  to 
bhe  subject  of  the  complaint;  if  they  are  satisfied 

has  been  left  without  means  of  support,  they  may 
^r  against  the  husband.  The  summons  is  based  on 
b  the  order,  if  made,  is  against  the  husband  for 
lis  wife  without  sufficient  maintenance.  It  would 
islature  contemplated  that  desertion  should  be  evi- 
ing  without  sufficient  support;  but  desertion,  per  se, 
ife  has  sufficient  means  of  support,  is  no  cause  of 
'pre  justices;  the  fact,  in  such  a  case  as  the  present,  of 
stices  have  to  be  satisfied,  being  that  the  wife  has 
liout  adequate  maintenance,  and  that  the  husband 
US  of  supporting  her.  The  wife  in  this  case  gave  no 
le  no  statement,  that  she  was  without  support;  and 
ion  from  her  having  lived  so  long  apart  from  her 
lOut  asking  for  any  support  from  him,  is  that  she 
requires,  none.  There  is  no  evidence  of  any  desertion 
and.    Living  apart  by  mutual  consent,  certainly 
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docs  not  afford  any  such  proof,  for  she  must  take  some  steps  to 
show  that  she  wished  to  return  to  cohabitation,  before  she  can 
complain  of  her  husband's  conduct.  Nor  is  there  any  evidence  that 
she  is  without  support.  If  there  had  been  desertion  in  New  Zea- 
land, I  think  very  slight  evidence  might  be  sufficient  to  warrant 
the  justices  in  coming  to  the  conclusion  that  it  continued  in  this 
colony.  It  seems  unnecessary  to  consider  the  effect  of  the  offers 
to  return  to  cohabitation.  There  must  be  a  Rule  absolute  to 
quash  the  order  of  the  justices,  but  of  course  without  costs. 

Stephen,  J.,  concurred. 

HiGiNBOTHAM,  J.  A  proceeding  under  Partlll.  of  "  The  Marriage 
and  Matri/ffumial  Causes  Statute  1864"  is  in  the  nature  of  a  civil 
suit,  and  is  not  a  criminal  proceeding;  it  does  not  necessarily 
involve  a  charge  of  an  offence  of  any  kind  against  the  husband 
or  father,  but  merely  the  imposition  of  a  pecuniary  obligation, 
and  hence  he  is  allowed,  notwithstanding  sec.  45  of  "Ths 
Statute  of  Evidence  1864,"  to  give  evidence  on  his  own  behalf: 
Eeg,  V.  Berry  (6). 

There  are  three  conditions  of  the  jurisdiction  of  the  justices, 
and  none  of  them  includes  a  complaint  or  proof  of  desertion  by 
the  husband  or  father.  The  first  condition  is,  proof  of  marriage 
or  parentage;  the  second  is,  that  the  husband  or  fi&ther  must  be 
shown  to  be  able  to  maintain  his  wife  or  children,  or  to  contri- 
bute to  her  or  their  maintenance;  and  the  third,  that  the  wife  or 
children  are  in  fact  without  means  of  support.  K  these  three 
conditions  exist,  the  justices  have  jurisdiction,  and  they  are 
bound  to  exercise  it,  and  have  a  discretion  in  only  one  case  to 
decline  to  make  an  order  (sees.  31  and  34).  The  ques- 
tion of  desertion  may  arise  incidentally.  If,  before  the  hearing, 
the  justice  is  satisfied  by  proof  on  oath  that  there  has  been 
desertion,  he  may  issue  a  warrant,  instead  of  a  summons,  for  the 
apprehension  of  the  husband  or  father  (sec.  30).  And  if,  at 
the  hearing,  desertion  is  proved,  the  justices,  in  addition  to  the 
order  for  payment,  may  authorise  the  seizure  of  the  goods  of  the 
husband  or  father,  and  may  appoint  a  person  to  demand  and 

(6)  28  L.  J.  (M.C.)  86. 
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leeaiYe  liis  rents,  and  to  appropriate  the  proceeds  towards  the 
payment  of  the  allowance  ordered  (sec.  32).  Desertion,  if 
proved,  may  thus  enhance  the  severity  of  ^the  procedure  against 
the  husband  or  father;  or,  if  reasonable  cause  for  it  be  shown,  it 
will  give  the  justices  a  discretion  to  decline  to  make  an  order 
<sec.  34),  but  it  is  not  in  any  case  a  condition  of  jurisdiction. 

In  the  present  case,  there  was  evidence  of  the  marriage,  and 
of  the  ability  of  the  husband  to  maintain  his  wife;  the  only 
remaining  question  was,  whether  the  wife  was,  in  fact,  without 
means  of  support.  It  appears  that  at  the  hearing  the  wife  offered 
to  go  back  to  her  husband,  and  he  then  accepted  the  offer.  If  the 
justices  believed  that  there  was  a  bond  fide  willingness  on  his 
part  to  receive  and  maintain  his  wife  at  his  own  house,  and  that 
she  had  no  well-founded  reason  to  wantint  her  in  refusing  to 
return  to  cohabitation,  she  would  not  be  withoujb  means  of  sup- 
port^ and  there  would  be  no  jurisdiction  to  make  an  order: 
Thomas  v.  AUop  (c).  The  agreement  of  the  parties  made  before 
the  justices  to  live  together  again,  ought  to  have  put  an  end  to 
the  case;  the  justices  afterwards  had  no  power  to  proceed  to 

order  an  allowance. 

RvXe  abeoltde. 
Attorney  for  the  applicant:  Westley. 

(e)  I1.R.,  5  Q.B.  151. 
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HOWAT  V.  HERBICE.  Apnl  1,  2, 13. 

*'TheLandAei  1869"  {No.  S60),.sec.  2l-'S€eurity^Agreement  to  trcmfer  JeoM—  '- 

Statute  of  Fra/uds— Course  of  pott. 

An  agreement  during  the  oarrency  of  a  license  of  Crown  land  to  transfer  or 
^egomt  tiie  lease  when  issaed,  is  Toid  under  sec.  21  of  "  The  Land  Act  1869 " 
(No.  3G0),  although  such  agreement  could  not,  independently  of  that  section, 
hs?e  been  enforced,  as  not  satisfying  the  Statute  qf  Frauds,  A  promissory  note 
9^^  in  pusoance  tiiereof  to  secure  repayment  of  advancesy  and  to  insure  the 
^sposit  of  the  lease,  is  therefore  void,  except  as  against  a  bandjide  holder  for  value 
without  notice. 

SemUe^  that  the  Court  will  take  notice  of  the  course  of  post  between  plaoes 
wiUun  this  ookmy,  as  to  the  sufficiency  of  notice  of  dishonour. 

AcnoK  by  indorsee  of  a  promissory  note  made  by  one  Mary 
0*Shea  on  26th  May,  1876,  to  pay  on  demand  to  one  Patrick 
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Herrick  or  order  786Z.;  indorsed  to  the  defendant  by  P.  Herrick^ 

who  indorsed  it  back  to  P.  Herrick,  who  then  indorsed  to  the 

plaintiff.    The  date  of  the  writ  was  28th  August,  1879. 

Plxas  :  (1)  That  the  payee  and  the  indorsee  P.  Herrick  were  the  same  penon, 
and  that  before  and  at  the  time  of  the  tn^lring  of  the  note  and  the  delivery  of  it  to 
P.  H.,  the  defendant  was  a  lioensee  of  an  allotment  of  land  under  Part  XL 
of  <<  The  Land  Act  1869/'  and  the  said  M.  O'Shea  also  at  the  said  time  was  the 
lioensee  of  another  allotment  under  the  said  Part  of  the  said  Act;  and  thereupon  with 
the  intent  of  violating  the  provisions  of  the  said  Part  of  the  said  Act,  it  was  agreed 
by  and  between  the  defendant  and  the  said  M.  O'S.  and  the  said  P.  H.  that  the 
said  P.  H.  should  supply  the  defendant  with  money  sufficient  to  enable  the 
defendant  to  make  on  the  said  allotment  of  which  he  was  lioensee  the  improve- 
ments required  by  the  said  Act  to  entitle  the  defendant  to  obtain  a  lease  of  the 
said  allotment  under  the  said  Part  of  the  said  Act,  and  further  that  the  said 
P.  H.  would  make  on  the  said  allotment  of  which  the  said  M.  O'S.  was  lioensee 
all  such  improvements  as  were  required  by  the  said  Act  in  order  to  enable  the 
said  M.  0*8.  to  obtain  a  lease  for  the  said  allotment  under  the  said  Act,  and  it  waa 
further  agreed  that  the  said  M.  O'S.  should  after  the  said  improvements  were 
made  apply  for  the  said  lease,  and  upon  obtaining  the  same  should  assign  the  same 
and  all  her  interest  therein  to  the  said  P.  H.  contrary  to  the  provisions  of  the  said 
Act,  and  to  secure  the  execution  of  the  said  assignment  on  the  part  of  the  said  M.  0*8. 
it  was  further  agreed  that  the  said  M.  0*S.  should  make  the  said  promissory  note 
and  that  the  said  P.  H.  should  indorse  the  said  note  to  the  defendant  in  order 
that  the  defendant  might  indorse  the  same  back  to  the  said  P.  H.,  and  therenpon 
and  pursuant  to  the  agreement  aforesaid  the  said  M.  O'S.  made  and  delivered  the 
said  note  to  the  said  P.  H.,  and  under  and  pursuant  to  the  agreement  aforesaid  the 
aaid  note  was  indorsed  by  the  said  P.  H.  to  the  defendant  and  indorsed  back  by 
the  defendant  to  the  said  P.  H.,  and  except  as  aforesaid  there  never  was  any  value 
or  consideration  for  the  making  and  delivering  of  the  said  note  by  the  said  M. 
O'S.  or  for  the  indorsement  thereof  by  the  defendant,  and  the  said  note  waa 
indorsed  to  the  plaintiff  and  the  plaintiff  always  held  the  same  without  any  valae 
or  consideration:  (2)  That  the  note  was  dated  26th  May,  1876,  and  was  not 
presented  for  payment  nor  was  payment  thereof  demanded  within  a  reasonable 
time  after  the  aaid  indorsement  of  the  said  note  by  the  defendant  to  the  aaid 
P.H. :  (3)  Denial  of  presentment :  (4)  Denial  of  notice  of  dishonour. 

The  verdict  was  for  the  defendant  on  the  1st,  and  for  the 
plaintiff  on  the  2nd,  3rd  and  4th  issues. 

The  evidence  for  the  plaintiff  on  the  4th  issue  was  that  notice 
of  dishonour  directed  to  the  defendant  at  his  residence  at  Mount 
Pyramid,  was  posted  at  Sandhurst  on  27th  August,  1879.  The 
evidence  for  the  defendant  was  that  P.  Herrick  was  his  brother; 
that  about  a  week  before  the  date  of  the  promissory  note,  the 
defendant  was  living  on  his  selection,  six  miles  from  P.  Herrick's 
farm,  with  Mary  O'Shea,  who  had  then  become  his  wife,  and  had 
a  selection  adjoining  the  defendant's,  which  she  had  taken  up 
before  her  marriage,  and  at  the  same  time  as  the  defendant  took 
up  his;  that  the  defendant  was  not  then  possessed  of  sufficient 


Digitized  by 


Google 


YOLVn.]  XUV  VICT.  81 

means  to  make  the  necessary  improvements  upon  his  land,  nor  1881 
was  his  wife;  and  P.  H.  supplied  them  both  with  materials  for  howat 
fences,  to  enable  them  to  comply  with  the  conditions  necessary  hsbbick. 
for  obtaining  a  lease  at  the  end  of  the  three  years;  that  it  was 
agreed  between  P.  H.  and  the  defendant  and  his  wife  that  the 
latter  should  transfer  her  selection  to  P.  H.  as  soon  as  she  should 
get  her  lease  from  the  Crown;  that  P.  H.  told  the  defendant's 
wife  ,he  wanted  her  signature  to  the  note,  hoping  it  would  never 
be  required,  but  he  wanted  some  security  for  the  money  advanced 
to  make  the  improvements  on  her  land,  and  he  obtained  the 
defendant's  signature  also,  the  defendant  not  knowing  what  he 
was  signing;  that  no  money  passed^  and  no  improvements  had 
then  been  made ;  that  P.  H.'s  sheep  grazed  on  the  selections  of 
the  defendant  and  his  wife,  P.  H.  retaining  possession  of  that  of  the 
wife  until  last  year,  cultivating  eighty-five  acres  of  it,  he  paying 
the  Crown  rent  for  it;  that  the  defendant  paid  his  own  rent. 
In  cross-examination,  the  defendant  admitted  that  he  had  pre- 
viously selected  land  elsewhere,  which  he  had  sold;  he  also 
denied  that  he  was  in  utter  poverty,  or  that  P.  H.  supplied  him 
with  necessaries;  he  also  stated  that  P.  H.  made  a  demand  in 
writing,  from  his  wife,  of  her  lease,  about  the  time  when  it  ought 
to  issue;  that  the  defendant  gave  up  his  own  lease  to  P.  H.,  to 
raise  money  on  it,  but  got  it  back  three  months  afterwards;  that 
he  was  indebted  to  P.  H.  for  an  advance  to  procure  medical 
attendance  about  13th  August,  1876;  that  the  defendant  ofiered 
to  compromise  this  action  with  the  plaintifi*  for  oOl,  cash,  and  SOL 
in  twelve  months.  The  evidence  of  the  defendant's  wife  sub- 
stantially corroborated  that  of  defendant;  she  stated  also  that 
P.  H.  said  he  wanted  her  signature  to  the  note  in  case  of  her 
death;  that  P.  H.  then  gave  her  111.  4s8,,  having  previously  given 
her  3L;  that  she  gave  a  lien  over  the  second  crop  sown  by  P.  H. 
to  a  third  person,  who  afterwards  took  the  crop;  that  she  did  not 
know  what  the  note  was,  nor  did  P.  H.  tell  her;  that  from  the 
first,  P.  H.  used  her  land.  On  cross-examination,  she  stated  that 
she  never  promised  to  give  her  lease  to  P.  H.,  and  never  gave  it 
to  hun.  At  the  close  of  the  defendant's  case,  leave  was  reserved 
to  the  plaintiff  to  enter  a  verdict,  on  the  ground  that  there  was 
no  evidence  in  support  of  the  first  plea. 

V.LR.,VoL.Vn.,Law.  G 
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1  The  plaintiff's  rebutting  case  consisted  of  th( 

^T  that  the  defendant  and  his  wife  could  have 
similar  quality,  adjoining  his;  that  he  did  noi 
that  he  lent  both  of  them  money  to  make  impi 
land,  to  pay  rent  and  debts,  and  for  other  purp< 
for  medical  attendance,  as  they  had  nothing; 
offered  him  the  two  blocks  of  land,  but  he  i 
wanted  was  his  own;  that  the  defendant  and  h 
office  before  the  note  was  given,  and,  on  calcu 
of  the  note  was  fixed  upon  as  what  would  pr( 
for  making  the  necessary  improvements  on 
defendant  and  his  wife,  and  for  paying  the  ren 
that  the  defendant  did  not  then  owe  him  n 
subsequently  furnished  them  with  money  a: 
amounting  to  the  sum  named;  that  neither  the 
wife  was  a  dummy  for  him;  that  nothing  of ' 
the  defendant  took  place;  that  there  was  no 
effect;  that  the  defendant  and  his  wife  were  ai 
the  amount  and  nature  of  the  promissory  note, 
said  his  wife  might  as  well  sign  it  first,  when 
case  the  defendant  would  have  to  indorse  it;  i 
to  the  plaintiff*  as  a  security  for  money  due  < 
him,  on  bills,  &a,  there  being  still  an  indebte 
cross-examination,  P.  H.  admitted  that  the 
plaintiff  in  this  action,  were  his  usual  attom< 
him  also  a  defendant,  but  had  not  signed  judj 
though  he  had  not  defended;  that  he  gav 
plaintiff  in  August,  1879,  very  shortly  before 
that  he  had  ever  sent  to  defendant's  wife  tc 
charged  interest  at  10  per  cent,  on  the  amoui 
was  usual,  but  would  not  have  exacted  it,  if 
gone  on  right. 

The  learned  Judge  directed  a  verdict  for  the 
and  4th  issues,  reserving  leave  to  either  pai-tj 
on  any  of  the  issues,  subject  to  the  finding  of  th 
asked.    The  questions,  and  the  answers  of  the 

(1)  Was  there  any  agreement  made  by  the  defendant  D. 
and  P.  B.^  whereby  M.  H.  became  bound  to  auign  the  k 
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ilKNild  be  iBsned  and  all  her  interest  in  it  to  P.  H.  ?— Yes.    (2)  Did  the  plaintiff         1^81 ' 

give  consideration  for  this  promissory  note? — ^No.     (3)  Was  payment  of  this 

promissory  note  demanded  within  a  reasonable  time  after  the  indorsement  of  the       Howat 
sate  by  the  defendant  D.  H.  toP.  H.?-Yes,  ^^^^ 

The  plaintiff  obtained  a  Rule  nid  to  enter  a  verdict  for  him 
on  the  first  issue,  for  the  amount  of  the  note  and  interest,  on  the 
groond  that  there  was  not  sufficient  evidence  to  prove  the  first 
plea,  and  that  the  findings  of  the  jury  on  the  issues  raised 
by  that  plea,  were  not  justified  by  the  evidence :  or  for  a  new 
trial,  on  the  ground  that  the  verdict  for  the  defendant  on  the 
first  issue,  and  the  findings  of  the  jury  thereon,  were  against  the 
weight  of  evidence. 

MoUsiuorih  showed  cause — P.  Herrick  is  really  the  plaintiff  in 
this  action;  his  evidence  is  the  only  evidence  on  behalf  of 
the  plaintiff,  and  it  is  contradicted  by  his  brother  and  sister-in- 
law.  The  question  was  one  of  credibility,  and  peculiarly  one  for 
a  juiy  to  determine.  The  first  plea  being  proved,  it  lies  on  the 
plaintiff  to  show  that  he  gave  value  for  the  note,  which  the  jury 
have  negatived.  The  whole  transaction  was  contrary  to  the 
policy  of  ••  The  Land  Act  1869"  (No.  360),  and  falls  within  Com- 
merdal  Bank  v.  Carson  (a).  Where  the  jury  find  a  verdict 
in  opposition  to  the  evidence  of  a  witness  whose  credibility 
IS  put  to  them,  the  Court  will  not  grant  a  new  trial,  though  there 
is  nothing  to  impeach  his  credibility :  Lacy  v.  Forrester  (6).  On 
the  fourth  plea  of  want  of  due  notice  of  dishonour,  the  notice  did 
not  reach  the  defendant  before  the  writ;  it  was  posted  at 
Sandhurst,  only  the  day  before  the  date  of  the  writ,  and  was 
directed  to  the  defendant  at  his  residence.  Mount  Pyramid, 
which  is  much  beyond  a  day's  post  from  Sandhurst ;  of  this  the 
Court  will  take  judicial  notice.  [Higinbotham,  J.  That  point 
was  not  raised  till  after  the  jury  had  retired,  and  there  was 
no  evidence  of  the  situation  of  Mount  Pyramid.]  It  was  for  the 
pluntiff  to  prove  that  the  notice  was  sent  in  sufficient  time, 
and  there  was  no  proof  either  way  on  the  point.  The  plaintiff 
had  to  show  that  his  right  of  action  was  complete  before 
the  issue  of  the  writ :  Castrique  v.  Bernabo  (c).  On  this  issue 
there  was  no  transfer  of  the  burden  of  proof  during  the  trial. 

(a)  6  V.UR.,  L.  310.  (ft)    8  DowL  P.C.  668.  (c)   6  Q.B.  498. 
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[HiQiNBOTHAM,  J.  The  plaintiff's  case  was  ( 
"  objection  to  the  deficiency  of  proof  on  this  poin 
taken  until  the  defendant  had  made  his  case 
the  onus  lay  upon  him.  When  the  point  was 
ant  offered  to  allow  any  witness  to  be  called 
the  course  of  post  between  Sandhurst  and  M< 

WiUiams  and  M'Intyre  in  support  of  the 
for  the  defendant  is  only  on  the  first  plea;  the 
in  that  plea  is,  that  the  note  was  given  to  s( 
of  an  assignment  of  the  lease  of   the  defe 
issued.     Tlie  jury  have  not  found  that  the 
secure  performance  of  that  illegal  agreement 
found  that  such  an  agreement  existed.     It 
with   the  evidence  that  it  was   given   sim 
advances  by  P.  Herrick.    [Higinbotham,  J. 
at  the  trial,  that  there  was  an,  agreement 
the  note  was  given;  the  only  question  was  a 
that  I  have  no  doubb  that  the  jury  found  tha 
ment  was  the  consideration  for  the  note.]    TI 
been  put  to  them  in  writing  whether  there  wc 
ment,  the  probability  is  that  they  dismissed 
the  further  question  not  put  in  writing,  whetl 
was  the  consideration;  there  certainly  was  no 
a  finding  for  the   defendant  on  such   furtl 
plaintiff  is  not  alleged  to  have  been  a  party 
and  it  is  necessary  for  the  defendant  to  prove 
that  further  question.    The  contracts  forbidc 
contracts  which,  but  for  the  Act,  would  have 
as  in  CommerciaZ  Bank  v.  Carson  (d);  the  all 
the  present  case,  could  not  have  been  enforc 
not  existed,  as  it  concerned   land,   and  wa 
Abundant  legal  consideration  is  shown  for  mi 
appears  that  P.  Herrick  was  helping  his  br< 
in  many  ways,  all  through;  he  never  had  any  '. 
him;  so  the  defendant  would  allow  him  nc 
advances.     He  is  entitled  to  be  believed;  if 

id)  6  V.L  K.,  L.  310. 
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ooatradicied,  and  there  is  nothing  in  his  demeanour  to  discredit        1881 
him,  it  is  not  for  the  jury  to  speculate  on  the  matter:  Davis  v.      howat 
Bdfdyie).  .         hebSick. 

As  to  the  notice  of  dishonour,  its  insufficiency  is  not 
one  of  the  grounds  on  which  the  Rule  nisi  was  granted; 
the  point  was  taken  too  late.  When  the  case  has  gone  to  the 
joiy,  the  witnesses  disperse;  if  the  objection  had  been  taken  at 
the  proper  time,  it  might  have  been  cured.  [Stawell,  C.J.  If 
the  plaintiff  had  stated  that  he  could  procure  evidence  to  meet 
the  objection,  an  adjournment  would  probably  have  been  granted 
for  the  purpose.  I  think  the  Court  ought  to  take  notice  of  the 
coarse  of  post  to  places  within  this  colony.  Higinbotham,  J. 
It  was  tacitly  admitted  that  such  evidence  could  not  be  procured.] 
The  notice  might  in  fact  have  been  posted  before  the  day  sworn 
to;  there  may  have  been  a  mistake.     The  objection  must  be  taken 

to  have  been  waived 

Cur,  adv.  v^dt. 

Stawell,  C.J.  The  original  parties  to  the  note  now  sued  on  April  I3. 
were  members  of  the  same  family,  and  appear  to  have  been,  at 
the  time  it  was  given,  on  good  terms  one  with  the  other,  although 
afterwards  some  dissension  arose  between  them.  They  were  all 
«electors  of  land  under  "  The  Land  Act  1869."  Apparently  the 
payee  of  the  note  was  disposed  to  assist  the  indorser  and  his 
wife;  he  advanced  them  money  from  time  to  time,  and  it  is 
now  alleged  that  an  agreement  was  entered  into  that  the  lease 
to  the  defendant's  wife  of  an  allotment  of  land  should,  when 
obtained,  be  deposited  with  the  payee.  Both  branches  of  the 
Rule  may  be  considered  together,  as  the  Court  will  not  interfere 
with  the  verdict,  if  there  be  evidence  to  support  it. 

The  plaintiff's  contention  is  twofold:  that  there  is  no  evidence 
whatever  of  the  alleged  arrangement;  and  that  even  if  there  were, 
8Qch  arrangement  could  not  be  enforced,  as  relating  to  land,  and 
not  being  in  writing.  On  the  first  point,  the  evidence  is  not  so 
dear  as  it  might  have  been.  That  of  the  defendant's  wife,  how- 
ever, appears  truthful;  and,  according  to  her,  statements  were 
niade  about  the  time  the  liote  sued  on  was  given,  which  though 

(e)  6  B.  &  C.  at  p.  231. 
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1881  not  amotintiDg  to  an  express  agreement  that  the  lease  should  be 
H^^^j  deposited,  afford  material  from  which  the  jury  were  justified  in 
^^^  finding  that  there  was  such  an  arrangement.  I  think,  therefore, 
the  jury  were  at  liberty  to  infer  that  the  note  was  given  to 
insure  the  lease  being  handed  over  when  issued,  as  a  securitf 
for  moneys  to  be  advanced,  and  that  there  was  no  other  consider- 
ation for  it.  The  circumstances  lead  up  to  that  conclusion;  all 
the  probabilities  being  one  way,  and  the  improbabilities  the  other; 
so  that  the  question  formed  matter  for  the  determination  of  a 
jury,  with  which  the  Court  ought  not  to  interfere. 

The  other  ground  was  not  much  relied  on,  and  appears 
easily  disposed  of.  The  Act  provides  that  all  contracts, 
agreements  and.  securities  of  the  kind  described  shall  be 
void.  The  action  is  on  a  promissory  note — a  security — ^and 
that  security  may  be  proved  to  be  void  under  the  statute, 
if  it  is  established  that  it  was  given  to  carry  out  an  arrange- 
ment prohibited  by  that  enactment.  The  question  is,  whether 
the  note  is  void  as  a  security  mentioned  in  the  Act.  The  validity 
of  the  agreement  or  arrangement  within  the  Statute  of  Frauds  is 
not  in  dispute,  although  its  result  may  be  concerned  incidentallj 
with  land.  That  which  is  impugned  by  the  Act  is  any  security, 
which  contravenes  the  policy  of  its  clauses.  Such  a  security 
might  be  effected  by  the  mere  delivery  of  a  document  without 
even  a  word  passing.    The  Kule  must  be  discharged. 

Stephen,  J.  This  is  entirely  a  matter  of  evidence,  and  there 
is  no  difliculty  about  it.  I  think  the  witnesses  for  the  defence 
were  truthful,  and  their  story  a  probable  one,  and  the  jury  could 
hardly  have  drawn  any  other  inference  than  that  the  defendant's 
brother  was  to  have  the  land  at  the  end  of  the  three  years' 
license.  It  would  have  been  a  very  natural  and  not  improper 
kind  of  agreement,  if  the  Act  had  not  prohibited  it.  There 
appears  to  have  been  no  other  reason  for  giving  the  note  than  to 
secure  the  handing  over  of  the  lease  when  issued,  so  that  the 
whole  contract  is  illegal,  and  cannot  be  enforced. 

HiGiNBOlHAM,  J.  I  think  there  was  evidence  which  could  not 
be  withdrawn  from  the  jury,  that  this  note  was  given  to  secure 
the  performance  of  an  agreement  to  hand  over  the  lease  when  it 
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B  evidence  of  the  defendant  and  his  wife  i 
>ut  they  both  agreed  that  the  note  was  h< 
rsation  between  all  the  parties  in  reference 
mdant's  brother  for  the  purpose  of  making 
[uired  by  the  Act  npon  the  land  of  the 
^.  The  wife  said  there  was  no  agreement 
le  defendant  said  there  was;  but  there  was 
^hem  as  to  t)ie  priority  of  the  conversation 
e  note  for  moneys  to  be  afterwards 
iry  from  that  might  fairly  infer  that 
to  secure  the  performance  of  siich  an 
'gued  that  no  agreement  is  illegal  under 
unless  it  would  have  been  enforceable 
and  as  this  alleged  agreement  concerned 
riting,  it  could  not  be  a  good  consideration 
tgument  could  hold  good,  the  effect  would 
legislation  could  be  easily  defeated.  I  do 
il;  a  contract  which  cannot  be  sued  upon, 
valid  one:  Layihorp  v.  Bryant  (/).  This 
m  to  secure  the  performance  of  a  contract 
'  "  The  Land  Act  1869,"  it  was  a  security 
ection  21,  and  void. 

nd  of  the  Rule,  that  the  finding  of  the  jury 

no  consideration  for  the  note,  was  against 

bhe  plaintiff  to  prove  that  he  had  given 

3  soon  as  a  case  of  illegality  had,  primd 

Evidence  was  given  for  the  plaintiff  by 

that  consideration  had  been  given  by  the 

did  not  believe  him;  the  question  of  his 

them;  this  is  shown  also  by  their  finding 

le  verdict  will  stand.    On  both  grounds,  I 

be  discharged:  Lacy  v.  Fon^eater  (g). 

RuU  discharged. 

plaintiff:    Hornby,    for   Crabh  &  Kirby, 

fendant:  Daviea  &  Cam/phdl, 

5.  (y)   3  Dowl.  P.O.  668. 
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EEGINA  V.  GOWIE,  xz  parti  AB 

37  **  Local  ChvemmeiU  Act  1874"  {No.  606),  see.  2l^^Regti 
of  twine — ExdusUm  qf  whole  muMcipal  district 

A  municipal  council  having  authority  froip  time  to  t 
portions  of  the  district  in  which  it  shall  not  be  lawfu 
exceed  its  powers  by  making  a  regolation  prohibiting  th< 
part  of  the  municipality. 

Order  nisi  (under  Act  No.  671)  to  prohibit 

Hill  from  further  proceeding  in   respect  ( 

unlawfully   keeping  swine  within    the    lin 

cipal    district   of    the    Town    of   Emerald 

being  prescribed  in  that  behalf  by  the  regula 

the  council  .  .  .  contrary  to  the  regulations, 

At  the  hearing,  the  following  Oazette  notic* 

was  put  in: — 

"Town  of  Emerald  Hill,  Bylaw  No.  64.  That  thi 
special  order  to  adopt  as  by-law  No.  64,  subdivision  9,  pi 
Local  Oovemment  Act  1874,  viz. : — It  shall  be  lawful  for 
time,  to  make  regulations  for  appointing  by  limits  to  be  i 
of  the  municipal  district  in  which  it  shall  not  be  lawful 
any  person  shall  keep  any  swine  within  any  such  prescril 
for  every  day  during  which  he  shall  so  offend,  a  sum  no 
May  19th,  1880.->Confirmed  June  30th,  1880.    Signed,  i 

The  regulation  was  as  follows: — 

'  "  That  the  area  described  by  the  boundaries  of  the  Tc 
be  and  is  hereby  fixed  as  a  district  within  which  it  s) 
any  swine.*' 

The  affidavits  in  support  of  the  applic 
the  regulation  referred  to  the  whole  of  the  ; 
Emerald  Hill,  and  that  the  Town  of  Emera 
whole  of  such  district  The  Order  nisi  w 
ground  that  the  regulation  was  unauthorised 

Hodges  showed  cause — The  question  is,  \ 
pality  has  power  to  appoint  the  whole  of  its 
within  which  swine  may  not  be  kept,  by 
Part  VIIL,  of  the  13th  schedule  of  the  "ic 
1874"  (No.  506).  Sec.  212  (i).  gives  the  coi 
such  a  by-law.  It  cannot  be  doubted  that  the 
be  excluded  piecemeal  by  successive  orders; 
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ne  order.  In  this  respect,  Macbeth  v.  Ashley  (a)  is 
case,  as  showing  that,  if  the  terms  of  the  Act  there 
lad  been  as  comprehensive  as  the  enactment  in  the 
the  application  of  the  special  restriction  to  all  cases 
>een  held  good;  it  was  held  bad,  because  the  power 
\  modify,  only  in  special  circumstances,  the  general 
Ti  by  the  Act. 

I  in  support  of  the  Order  nisi — The  power  given  by 

ly  to  prescribe  portions  of  the  district,  within  which 

lot  be  kept.    If  the  Legislature  had  intended  to 

total  prohibition  within  the  whole  of  a  municipal 

mid  have  expressed  such  intention  plainly;  such  a 

common  law  rights  is  not  left  to  be  matter  of  infer- 

eeping  of  swine  is  not  necessarily  injurious  to  the 

a  nuisance  to,  the  neighbourhood.    This  regulation 

ably  an  evasion  of  the  Act,  as  much  as  in  Macbeth  v. 

The  municipal  council  must  leave  some  poi-tion  of 

1  which  swine  may  be  kept 

Cur,  adv.  vvZt 


O.J.    The  council  had  power  to  make  regulations    April  is, 

the  limits  of  portions  of  the  municipal  district 
1  it  should  not  be  lawful  to  keep  swine;  and  the 
r  is  whether  that  body  possessed  power  to  make  a 
>mprising  at  once  the  whole  mimicipal  district? 
►f  such  a  power,  the  case  of  Ma/ibeth  v.  Ashley  (a) 
,  which,  at  first  sight,  seems  an  authority  against  it ; 
>sely  examined,  does  support  the  position  for  which 
The  Lord  Chancellor,  Earl  Cairns,  there  states 
ject  matter  of  the  Act  then  under  discussion,  as 
g  of  public-houses  at  particular  hours,  was  treated 
it  as  of  great  public  moment,  and  hours  generally 
stppointed,  special  power  was  given  to  the  magistrates 
the  certificates  of  some  houses  certain  other  hours 
n  circumstances;  and  it  was  there  held  that  the 
vere  not  justified  in  imposing  this  special  provision 
public-houses  in  their  borough,  because  the  Legisla- 
(a)  L.R.,  2  Sc.  App.,  352. 
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ture  plainly  intended  it  to  apply  only  in  particular  instances. 
Under  the  present  enactment,  the  council  has  power  from  time 
to  time  to  appoint  different  portions  of  its  district.  I  think 
it  might  have  made  such  regulations  week  by  week,  including 
fresh  portions^  until  ultimately  the  whole  district  would  have 
been  placed  under  the  prohibition.  That  being  so,  I  do  not  see 
that  there  was  any  excess  of  authority  in  including  the  whole 
municipal  district  in  one  regulation.  The  council  considers  that 
no  part  of  its  district  is  proper  for  the  keeping  of  swine.  I 
think,  therefore,  that  there  is  no  ground  for  prohibitini]^  farther 
proceedings,  that  the  error  if  any  was  merdy  formal,  and  that 
the  Order  nisi  should  be  discharged. 

Stephen,  J.  The  whole  question  is,  whether  tins  regulation 
''  defines  the  limits  within  which,"  &c.  I  have  no  iloul)t  that  if 
the  object  can  be  attained  by  degrees,  it  can  be  attained  at  once. 
I  have  some  doubt  whether  the  council  kept  within  it^  jiowers,  J 
in  not  leaving  any  portion  of  its  district  within  whiih  swine  J 
may  be  kept;  but  my  doubt  is  not  strong  enough  to  induce  me  to  | 
dissent  from  the  decision  of  the  Court.  | 

HiQiNBOTHAM,  J.    I  concur.    The  council  had  power  to  accom-      i 
plish  the  object  by  successive  steps,  and  therefore  to  do  it  at  once. 

Order  discharged. 
Attorney  for  the  applicant:  Hopkina. 

Attorney  for  the  respondents:  Faiis&ett. 


April  7,  13.   REOINA  v.  THE  JUSTICES  OF  THE  CENTRAL  BAILIWICK,  bx  taxte 
M'EVOY. 


"  The  Marriage  and  Matrimanial  Causes  Statute  1864"  (No.  268),  see.  40-Onier 
for  maintenance — Oenerad  Sessions — Appeal  hy  impUcaiion — Mandamus. 

Though  no  appeal  from  an  order  of  jnstioeB  for  maintenance  is  expressly  given 
by  *'  The  Marriage  and  Matrimonial  Causes  StatuU  1864'*  (No.  268),  the  pover 
given  to  general  aessions  by  sec.  40  to  quash,  ftc,  the  order,  **  whether  an  appeal 
against  the  same  has  been  entered  or  not,"  gives  a  right  of  appeal,  by  reasonable 
implioation.  If  no  machinery  is  provided  for  oanying  ont  rach  appeal,  it  is  the 
duty  of  the  court  of  general  sessions  to  endeavour  to  work  it  out,  moulding  its  oirn 
procedure  and  practice,  if  necessary,  for  that  purpose. 

Order    nisi  for    a    writ   of  ma/ndamus,  or   to  direct  tbe 
justices    of     the     Centittl    Bailiwick,    in    General     bessions. 
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Melboime,   to   try,   hear    and    determine   an    application    to       I88I 
quash     or    vary    (under    "  Hve    Marriage    and   Matrimonial  ^eoinI 
Cfom9es   SiaitUe  3864"  (No.  2«8),  sec  40)  an  order  of  justices  j^^^^^ 
at   ftfinerald  Hill,  for   maintenance.      On    the    application    to    Cbntbal 
the  court  of  general  sessions,  the  learned  chairman  ruled,  on  the    Ex^ru  " 
authority  of  the  case  of  J2.  v.  King,  re  King  (a),  that  the  court 
had  no  power  to  entertain  the  application  as  in  the  nature  of  an 
appeal^  there  being  no  machinery  provided  in  the  above  Act  for 
the  hearing  of  an  appeal.    The  present  Order  nisi  was  headed  as 
under  the  emergency  clause  (15  Vic,  No.  10,  sec.  19),  but  in  its 
terms  it  was  for  a  mandatory  order  under  ''The  Justices  of  the 
Peace  Statute  1865  "  (No.  267),  sec.  188. 

SocLgea  showed  cause — ^The  affidavit  on  which  the  Order  nisi 
was  obtained  does  not  state  who  were  the  justices  in  general 
sessions  iTirho  refused  to  entertain  the  appeal.  [Stawell,  C.J. 
The  chairman's  name  can  be  inserted.  It  ought  to  have 
appeared  in  the  affidavit,  but  I  do  not  think  the  omission  is  of 
very  great  importance.  The  Order  is  substantially  addressed  to 
the  court,  not  to  the  justices  composing  it.]  The  Order  nisi 
ought  to  call  upon  the  justices  who  refused,  to  show  cause  why 
they  refused.  [Stawell,  C. J.  Such  a  practice  has  sprung  up  as 
to  justices  in  petty  sessions,  though  the  same  rule  ought  to  apply 
to  both.  Stephen,  J.  In  the  case  of  petty  sessions,  if  a  Rule 
were  addressed  to  the  court  of  the  locality,  it  might  order  other 
justices  than  those  who  refused,  to  show  cause,  or  might  order  a 
thing  to  he  done  by  justices  who  had  not  refused.  But  the 
eoort  of  general  sessions  is  always  the  same,  as  it  cannot  be 
constituted  without  the  chairman.]  The  substantial  objection  to 
this  application  is,  that  no  appeal  lies  to  general  sessions  against 
an  order  for  maintenance,  and  though  mention  is  made  in  sec.  40 
of  the  Act,  of  quashing,  confirming  or  varying  such  orders,  yet  no 
nuu^hiuery  is  provided  for  the  purpose  by  the  Act,  nor  does  any 
exist  otherwise:  R,  v.  King,  re  King  (a).  The  present  enact- 
ment is  taken  from,  and  is  nearly  the  same  as,  4  Vic. 
No.  5,  sec.  11  (&),  which,  however,  gave  an  appeal  to  general 
sessions,  and  provided  a  mode  of  proceeding  as  under  the  general 

{«)  6  V.LuB.,  L.  256.  (&)  2  AdamBon'B  Aoti,  14M. 


Digitized  by 


Google 


CASES  AT  LAW. 

1881  Act  dealing  with  appeals  from  justices.    That 

iBoiNA  dropped  out  of  the  present  Act;  no  time  is 

.n,^:,^ ««  which  an  appeal  is  to  be  lodged  or  prosecute 

SXICKo  OK  *  * 

KNTRAi.  notice  of  appeal  is  to  be  given.    In  case  of 

ILIWICK 

ixparu*  from  orders  of  justices,  notice  must  be  given 


,x  pa\ 
[*Evoy. 


and  fourteen  clear  days  before  the  sitting  < 
(Act  No.  665,  ss.  25,  26),  neither  of  which 
complied  with  in  the  present  case.  The  or 
was  made  on  17th  November;  and  notice  w 
November  of  an  application  to  be  made  on  2n 

Sir  B.  O'Loghlen  in  support  of  the  Order  7i 
to  be  directed  generally  to  the  justices  ii 
assembled,  as  in  the  case  of  quarter  ses£ 
It  is  a  court  of  record,  but  it  is  still  i 
justices  and  chairman.  The  only  objection 
R.  V.  King,  re  King  (c) ;  but  what  was 
merely  obiter  dictum;  there  is  nothing  in  th 
application  void  if  the  order  is  not  transmit 
40  of  Act  No.  268  clearly  confers  a  jurisdictii 
of  general  sessions  is  bound  to  exercise.  An 
sessions  is  in  the  nature  of  a  writ  of  error:  P^ 
Sec.  40  removes  all  orders  from  the  petty  sessi 
general  sessions  for  the  purpose  of  being  qua 
varied;  it  is  a  special  provision  for  this  peculij 
that  there  may  be  no  delay  or  objection  on  th( 
to  transmit  within  a  given  time.  An  appec 
veiy  strong  implication;  but  this  section  m; 
giving  it  in  express  terms;  it  makes  certain  ] 
an  appeal  has  been  entered  or  not,"  and  em 
sessions  to  quash,  confirm,  or  vary;  it  assumes 
right  of  appeal  Such  jurisdiction  must  I 
entering  of  an  appeal  is  an  entry  of  a  con 
decision  of  the  justices.  All  such  ordera  of 
brought  up  and  entered  in  the  court  of  general 
is  done  the  court  of  general  sessions  has  sucl 
deal  with  under  sec.  40,  without  any  entry  by  t 

(c)  6  V.L.R.,  L.  256.  {d) 
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there  is  a  kind  of  enrolment.    The  appeal  is  given  independently       1881 
oi  the  usual  forms.    There  is  a  further  provision  for  such  appeal     rbqi^a 
or  application  to  general  sessions  in  Act  No.  565;  sec.  41  prescribes  j^^g^^Es  op 
scheduled  fees   in  respect  of  any  act  or  proceeding;   the  5th     Central 
schedule  has  an  item  "For  eveiy  application  to  review,  vary,  or     Ex  parte 
alter  order  for  maintenance/'  and  there  is  no  other  enactment  ^^^' 

providing  material  for  this  to  operate  upon  than  sec.  40  of  Act  No. 
268.  As  to  the  force  of  implication  in  giving  jurisdiction:  Maxivell 
m  Statutes,  110,  111 ;  Cullen  v.  THmble  (e);  The  Alina  (/); 
6audet  v.  Brown  (g).  Clearly  there  was  jurisdiction  up  to  1865. 

Hodges  was  allowed  to  remark  on  the  cases  of  Cullen  v.  THmble 
and  the  Alina,  that  jurisdiction  was  plainly  intended  in  both 
cases;  and  in  the  latter,  the  diflference  of  opinion  between  three 
Courts  showed  how  careful  the  Courts  are  not  to  assume  juris- 
diction unless  plainly  given. 

Cur.  adv.  vvlt. 

Stawell,  C.J.    Application  for  a  mandatory  order  to  the  chair-     ^j>n7 13. 
man  of  general  sessions  at  Melbourne,  to  hear  an  appeal  from  an 
order  of  justices  for  maintenance.     The  learned  chairman  con- 
sidered that  he  was  precluded  from  entertaining  such  an  appeal,  by 
the  opinion  expressed  by  this  Court  in  R.  v.  King,  re  King  Qi). 

''The  Marriage  and  Matrimonial  Causes  Statute  1864"  (No. 
268),  sec.  40,  enacts  that  orders  for  maintenance  shall  be  trans- 
mitted by  the  justices  to  the  clerk  of  the  peace,  '*  whether  an  appeal 
has  been  entered  or  not,"  and  the  court  of  general  sessions  may 
"quash,  confirm  or  vary"  them  in  whole  or  in  part.  No  appeal 
is  given  in  express  tenns.  In  framing  this  consolidation  Act,  the 
previously  existing  section  expressly  giving  a  right  of  appeal  was 
omitted,  the  Legislature  apparently  being  under  the  impression 
that  such  an  appeal  was  comprised  in  the  general  enactment  as 
to  appeals  from  justices  contained  in  ^'  The  Justices  of  the  Peace 
Staivie  1865"  (No.  267).  It  is  not,-  however,  in  fact  so  comprised. 
In  Ji.  V.  King,  re  King  (A),  this  Court  expressed  an  opinion  that 
it  was  doubtful  whether  a  right  of  appeal  exists.  On  further 
reflection,  I  think  the  duty  of  the  court  is  to  so  interpret  this 

(e)  L.R.,  7  Q.B.  416.  {g)  L.R.,  5  P.O.  162. 

(/)  5  Ex.  D.  227.  (/i)  6  V.L.R.,  L.  266. 
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1881  enactment  as,  if  possible,  to  give  effect  to  eve 
Bonri.  and  although  no  machinery  appears  to  be  i 
ncEsoF  ^^^^  ™^'  ^"^  ^^  '^^®®*  exerticms  to  cany  o 
NTBAL  conferred  upon  it.  There  seem  to  be  serioi 
way,  and  the  learned  chairman  may  find  it  nc 
the  matter  out  in  practice;  but  the  attempt  i 
if  he  fail,  this  Court  will  have  to  consider 
further  should,  under  such  circumstances,  be  < 
-words  ''whether  an  appeal  has  been  entered 
reasonable  implication  that  an  appeal  has  bei 
it  is  much  to  be  regretted  that  such  an  impoi 
have  been  left  to  a  parenthesis.  The  words  * 
vary"  apply  to  an  appeal;  the  word  "var 
necessary,  if  it  was  deemed  desirable  to  give 
power  to  alter  the  decision  pronounced.  I 
such  powers  could  be  exercised,  except  on 
the  inference  is  strengthened.  The  expr 
in  R.  V.  King,  re  Kvng  (j),  if  inconsistent 
must  be  deemed  to  be  overruled;  but  the  d( 
.  is  not  affected.  The  Bule  may  be  absolute,  an( 
man  will  make  an  effort  to  carry  out  our  decisi 
be  allowed  against  the  justices,  or  the  party  of 

Stephen,  J.  In  R  v.  King,  re  Kvng  (?), 
whether  an  order  for  maintenance  was  invalic 
neglect  to  comply  with  the  direction  of  the . 
within  the  prescribed  time  to  the  clerk  of  the 
quences  are  attached  by  the  Act  to  disobedienc 
that  was  the  ground  of  the  decision,  and  I  th( 
But  the  Court  was  under  a  strong  impression 
appeal  was  taken  away  by  the  present  Act;  a  rig 
expressly  given  by  4  Via,  No.  5,  sec  10,  by  an 
was  not  incorporated  in  the  present  Act  I  i 
in  my  former  opinion,  and  that  some  right 
necessary  implication,  recognised  in  sea  40 
section  would  be  stultified.  It  was  suggeste< 
given  to  quash,  vary,  or  confirm,  coupled  with 

I/)  6y.L.R.,  L.256. 
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should  be  transmitted,  would  authorise  the  Court 
Lons  to  review  any  order  without  an  appeal.    But  I 

that  was  the  intention;  the  words  ''whether  an 
n  entered  or  not"  are  inserted  rather  to  prevent  an 
)eing  thrown  over  through  non-compliance  with 
V-  It  appears  to  me  very  improbable  that  orders 
istigated  by  a  court  of  its  own  mere  motion,  with- 
uiUy  set  in  motion  by  either  party.    It  is  essential, 

of  the  order  of  any  court,  that  there  should  be  an 
U8.  From  these  considerations,  and  from  the  words 
rs  that  it  must  have  been  the  impression  of  the 
I  Act,  that  an  appeal  had  been  given  or  preserved, 
ink,  with  some  considerable  doubt,  that  there  is,  by 
lication,  a  power  of  reviewing  such  orders,  which 
>peal. 

LM,  J.  In  the  Act,  4  Vic,  No.  5,  from  which  section 
vrriage  and  Matrimonial  Causes  Statute  1864"  is 
it  of  appeal  and  the  power  to  the  court  of  quarter 
her  an  appeal  has  been  entered  or  not,  to  quash, 
y  an  order,  either  in  whole  or  in  part,  at  their  dis- 
reated  by  different  sections.  This  power  was,  I 
t  from,  and  additional  to  the  right  of  appeal ;  its 
I  the  discretion  of  the  court,  while  an  appeal  was  a 
[it.  The  right  of  appeal  has  not  been  re-enacted  in 
r  in  force,  possibly  because  it  was  supposed, 
hat  the  right  would  be  included  in  the  general 
siting  to  appeals  in  *'  The  Justices  of  the  Peace  Statute 
e  discretionary  power  of  the  court  remains,  and  this 
»,  I  think,  the  remedies  open  to  the  appellant  on 
he  additional  power  of  varying  the  order  which  the 
not  have  on  appeal:  Harrup  v.  Templeton  (k). 
iscretionary  power  can,  I  think,  be  exercised  by  the 
inks  fit,  though  neither  of  the  parties  has  taken  the 
>a  to  secure  the  right  of  appeal. 

Rule  absolute. 
)r  the  applicant:  Keogk. 

:or  the  respondent:  Pevtland  &  Roberts. 

{h)  2  y.L.R.,  L.  1S5. 
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1881  MITCHELL.  Appillant.   r.    BAMFORD,   J 

\fareh23.  SAME  r.  TAYLOR,  Rmpondbnt 

April  14.      MaUcUms  prosecution — Charge  of  aesauU^Beaeonable  anc 

a$  to  (ueauU — Misdirection, 

As  there  may  be  a  constractive  Msaolt  in  law,  it  is  not 
in  an  action  for  malicious  proteontion  on  a  charge  of  assav 
the  defendant  could  not  have  been  ignorant  whether 
committed  upon  him.  It  is  the  duty  of  the  Judge  to  ezpl 
an  assault  oonsiBts,  as  a  matter  of  law,  leaving  them  to  de 

Appeals  from  the  County  Court,  Melboi 
in  each  case  was  for  malicious  prosecution 
respective  plainti£&  (Bamford  and  Taylor)  wii 
maliciously  assaulting  Mitchell,  the  defendant. 

The  first  case  was  tried  by  the  Judge  and  a 
was  given  for  the  plaintiflf  for  10^.,  subject  to  tl 
points  whatsoever.  The  evidence  for  the  plai 
defendant  was  manager  of  the  Old  Welshman's 
the  plaintifi*,  a  director,  went  to  his  office,  which 
office  of  the  company,  and  asked  to  see  the  boo! 
that  five  others,  one  of  them  being  Taylo 
collected  the  papers  and  took  them  away;  the 
assault  the  defendant,  nor  use  threatening  1 
him  he  had  behaved  dishonestly  all  through;  t 
office  was  so  small  that  when  the  six  perso: 
defendant  could  not  get  near  his  table;  that 
under  the  influence  of  drink.  At  the  close 
case,  the  Judge^  refused  an  application  for 
ground  that  there  was  no  evidence  of  malic 
was  evidence  of  reasonable  and  probable  cs 
question  of  malice  to  go  to  the  jury;  and  rei 
on  the  question  of  reasonable  and  probable  cav 
for  the  defence  was  that  the  plaintiff  and  the  oth< 
into  the  defendant's  office,  seized  his  paper 
attempted  to  give  the  alarm,  two  of  them  se: 
veil  ted  him  by  force  from  saving  his  papers; 
Bamford  kept  him  with  his  back  against  the  - 
the  Judge  refused  a  motion  for  a  nonsuit  or  a  n 
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In  the  second  case,  a  verdict  was  entered  by  consent  for  51., 
subject  to  the  reservation  of  all  points,  the  evidence  in  the  first 
ease  being  admitted  in  this. 

Both  cases  were  argued  together. 

Quivian  for  the  appellant  in  the  first  case;  Ogier  for  the 
appellant  in  the  second  case — The  Judge's  duty  was  to  decide  at 
once  the  question  whether  there  was  reasonable  and  probable 
cause.  The  Judge  told  the  jury  that,  in  a  civil  action  for  assault, 
the  law  difiered  from  that  which  would  apply  in  a  charge  of 
felony.  It  is  submitted  that  that  was  wrong,  and  that  a  new 
trial  ought  to  be  granted,  [Stawell,  C.J.  The  learned  Judge, 
in  his  summing  up,  told  the  jury  that,  if  there  was  an  assault,  the 
defendant  would  be  entitled  to  a  verdict.]  He  put  a  wrong  view 
of  the  law  to  them.  There  was  no  evidence  of  malice.  The 
defendant  believed  he  had  a  right  to  complain  of  an  assault,  and 
he  had,  therefore,  reasonable  and  probable  cause  for  making  the 
chaise:  Waugh  v.  PalTner  (a).  There  was  both  assault  and  im- 
prisonment. The  Court  will  entertain  an  appeal,  even  on  facts, 
when  the  reasons  given  by  the  Judge  are  bad:  Jensen  v. 
Hagan  (b). 


1881 


Mitchell 

V, 

Bamford. 
Same 

V, 

Taylor. 


Kerferd  for  the  respondents — The  case  shows  clearly  that 
there  was  no  assault,  and,  therefore,  no  reasonable  and  probable 
canse,  and  that  there  was  malice  on  the  part  of  the  defendant. 
The  Court  will  not  entertain  an  appeal  on  the  facts:  Gray  v. 
TurnbuU{c).    [Stephen,  J.    This  Court  so  held  in  iJe  FbZ/ (d).] 

Qwirilan  and  Ogier  in  reply — Oray  v.  Turnfmll  is  no  longer 

law,  as  to  reviewing  facts :  The  Olannibcunta  (e).    If  there  be 

probable  cause,  an  action  will  not  lie,  though  there  be  malice : 

Anon,  (/). 

Cur.  adv.  vrdt 

Stawell,  C.J.  Both  of  these  cases  are  to  be  considered 
together,  upon  the  same  evidence.    The  appellant  charged  the 
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respondents  with  an  assault,  but  the  charge  was  dismissed.  The 
'  assault  of  which  the  defendant  complained  was  described,  in  his 
cross-examination,  thus; — ^" Before  they  left,  Bamford  kept  me 
back  against  the  wall;  Bamford  keeping  me  back  against  the 
wall  was  the  assault  I  complained  of  before  the  magistrate." 

The  learned  Judge  told  the  jury  that  there  was  a  difference 
between  malicious  prosecution  generally,  and  a  malicious  prose- 
cution for  an  assault ;  that  no  person  could  be  ignorant  whether 
an  assault  had  been  committed  upon  him  or  not.  I  cannot  think 
that  was  a  proper  direction.  What  amounts  to  an  assault  is 
occasionally  a  somewhat  difficult  question  of  law.  The  learned 
Judge  omitted  to  state  what  constituted  an  assault,  and  thus 
afforded  the  jury  no  opportunity  of  applying  the  evidence  before 
them  to  the  offence  of  which  the  defendant  complained,  and  so  de- 
ciding whether  that  offence  had  been  committed,  or  whether  the 
defendant  had,  or  had  not,  reasonable  grounds  for  supposing  it  had. 

Circumstances  may  arise  which  would  render  it  probable  for  a 
layman,  unacquainted  with  law,  to  suppose  that  no  assault  had 
been  committed  upon  him,  though,  in  point  of  law,  there  had. 
In  some  cases,  even  a  person  skilled  in  law,  might  experience 
difficulty  in  deciding  such  a  question.  In  a  case  of  this  kind,  it 
is  necessary  for  the  Judge  to  inform  the  jury  what  constitutes  an 
assault,  and  afford  them  the  same  kind  of  assistance  he  would 
in  a  case  of  libel  or  slander;  for  where  the  point  at  issue 
depends  to  any  extent  upon  a  conclusion  of  law,  the  jury  cannot 
properly  discharge  their  duty  unless  they  are  instructed  as  to  what, 
in  law,  constitutes  the  offence  charged.  This  is  an  omission 
which,  in  my  opinion,  is  more  than  mere  non-direction.  Besides, 
I  think  the  jury  were  likely  to  be  misled  by  the  statement  that 
there  is  a  distinction  between  the  case  of  a  charge  of  assault,  and 
other  cases;  and  the  learned  Judge  thus  misdirected  the  jury.  The 
defendant  deposed  that,  keeping  him  back  against  the  wall  was 
the  assault  complained  of;  there  can  be  no  doubt  that  so 
keeping  a  person,  and  thus  restraining  him  by  violence  from 
leaving  to  protect  his  property,  would  be  evidence  of  an  assault. 
Unless  the  nature  of  an  assault  was  clearly  explained,  the  jury 
could  not  have  fully  known  on  what  facts  they  were  to  find,  or  at 
what  conclusion  they  ought  to  arrive.    There  was  evidence  of  an 
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assaalt  by  the  person  who  held  up  a  whip  and  said  **  Tou  dare/' 
and  there  was  some  evidence  of  all  the  defendants  having  oome 
into  the  room  with  a  common  object,  but  I  have  not  considered 
whether  a  constructive  assault  could  be  thus  committed;  the 
point  was  not  taken  during  the  trial.  I  think,  however,  that 
eomparativelj  unimportant  as  the  case  may  be,  justice  must  be 
done,  and  the  cause  submitted  to  another  jury,  who  when  properly 
instructed  may  determine  the  matter  finally. 


1881 


MiTGHBLL 
V. 

Bakford. 
Same 

V. 

Taylor. 


Stephen,  J.  It  is  for  the  Judge  to  say  whether,  on  the  facts,  the 
defendant  had  reasonable  and  probable  cause  for  prosecuting.  If 
there  is  any  dispute  about  the  facts,  he  gets  assistance  from  the 
jury  and  tells  them  what  would  be  reasonable  and  probable  cause, 
directing  them  to  find  accordingly. 

In  the  present  case,  the  Judge  adopted  that  mode,  but  wrongly 
told  the  jury  that  there  is  a  difference  between  malicious  prosecu- 
tion for  a  felonj^,  and  for  an  assault;  and  assumed,  I  think,  that  the 
complainant  must  know  whether  he  had  been  assaulted;  that  is 
a  mixed  question  of  law  and  fact.  It  seems  to  me  that  the 
learned  Judge  failed,  for  the  moment,  to  distinguish  between 
assault  and  battery;  a  man  certainly  ought  to  know  whether  he 
lias  been  struck  or  not.  The  question  was  whether  the  defendant 
had  reasonable  and  probable  cause  for  believing  that  he  had  been 
assaulted,  and  every  one  seems  to  have  forgotten  that  there  may 
be  a  constructive  assault  without  battery. 

The  facts  proved  were  that  six  men  went  into  a  small  room 
oeeupied  by  the  defendant,  and  it  was  admitted  that  they  would 
have  used  force,  if  necessary,  to  obtain  the  papers  which  they 
carried  off;  in  such  circumstances  any  man  might  have  be- 
lieved there  was  an  assault.  I  concur  that  there  should  be  a 
rehearing. 

HiGiNBOTHAH,  J.  The  ground  of  appeal  chiefly  relied  on  in 
these  cases  was,  that  the  Judge  left  it  to  the  jury  to  say  whether 
an  assault  had,  or  had  not,  been  committed  by  the  plaintiffs,  with- 
out giving  them  a  definition  of  the  legal  meaning  of  an  assault. 
It  was  unnecessary,  in  my  opinion,  for  the  Judge  to  put  any 
question  to  the  jury  on  the  subject  of  reasonable  and  probable 
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V. 
FORD. 


1«0B. 


jHBLL  ^^^  plaintiff  swore  that  no  assault  had  been 
no  threatening  language  used.  The  defendai 
that  he  had  been  assaulted  by  the  plaintiff, 
cross-examination,  that  he  had  been  kept  back 
by  the  plaintiff  in  one  part  of  the  room,  and  tl 
that  fact  as  a  justification  of  his  charge.  1 
no  more  than  imprisonment ;  and  imprisonmen 
restraint  on  the  liberty  of  the  person  without 
not  necessarily  include  an  assault:  per  Pati 
V.  Jones  (g).  Upon  this  evidence,  then,  the  qu< 
of  reasonable  and  probable  cause  was  a  pure  qi 
be  decided  by  the  Judge :  Panton  v.  WUliaTas 

In  asking  the  jury  to  find  whether,  upon 
evidence,  an  assault  had  been  committed  or 
my  opinion,  put  the  case  too  favourably  for  tl 
if  their  finding  had  been  for  the  defendant  on  1 
the  Judge  had  acted  on  it,  the  plaintiff  could  hi 
the  ground  of  misdirection.  Moreover,  even  if 
been  oue  proper  to  be  submitted  to  the  ju 
to  define  an  assault  would  have  amounted  t 
only,  and  a  non-direction  is  not  a  misdirecti 
ground  for  a  new  trial  unless  it  has  produced 
the  evidence,  per  Brarmuell,  B.,  in  Ford  v.  Li 
opinion,  therefore,  that  these  appeals  should  be 

Appeals  allowed.    Casi 

Attorney  for  the  appellant :  Duerdin. 
Attorney  for  the  respondents :  Kidston. 


ig)   7  Q.B.,  at  p.  761.  {h)  2 

0)  30  L.  J.,  Ex.  at  p.  354. 
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PALMER  V.  WILSO^.  1881 


Praetiee — IrregtUarUy — Notice  of  trial  b^ore  issue  joined,  AvnL  4*  14 

Where  a  plaintiff  eervee  notice  of  trial,  and  proceeds  to  trial,  before  issue  has 
been  joined  on  an  immaterial  replication,  the  defendant  has  a  right  to  a  new  trial; 
bat  (per  Stawell,  C.J.,  and  Steplien,  J.,  dissentiente  Higinbotham,  J.)  if  he  take  a 
new  trial  uider  snch  circiunstances,  the  costs  of  the  first  trial  ought  to  abide  the 
event,  as  he  ought  to  have  set  the  matter  right  by  application  in  chambers. 

Action  on  the  common  count  for  money  lent  and  interest. 
Pleas,  Never  indebted,  and  the  Statute  of  Limitations.  Replica- 
tion: (1)  Joining  issue  on  1st  and  2nd  pleas.  (2)  That  the 
defendant,  within  twenty  years  before  suit,  made  an  acknowledg- 
ment by  part  payment  on  account  of  interest  then  due  on  the 
said  debt,  and  that  the  debt  remained  unpaid.  The  replications 
were  delivered  without  any  notice  to  join  issue.  On  9th  Feb- 
ruary, 1881,  notice  of  trial  was  served  by  the  plaintiff,  no  issue 
having  been  joined  by  the  defendant;  on  15th  February,  the 
defendant's  attorney  wrote  to  the  plaintiff's  attorney,  calling  his 
attention  to  the  fact  that  the  cause  was  not  at  issue,  and  inform- 
ing him  that,  unless  the  notice  of  trial  should  be  withdrawn,  the 
defendant  would  take  such  steps  as  might  be  advised.  On  22nd 
February,  plaintiff's  attorney  wrote  the  defendant's  attorney 
(without  prejudice)  to  ask  if  he  wished  to  add  anything  to  the 
record,  and  suggesting  that  the  defendant  might  add  a  joinder  of 
issue.  The  defendant's  attorney  replied,  telling  the  plaintiff  he 
would  have  to  take  his  own  course.  The  plaintiff  proceeded  to 
trial,  and  obtained  a  verdict,  the  defendant  not  appearing.  The 
defendant  obtained  a  Bule  niei  to  set  aside  the  notice  of  trial  and 
verdict,  and  all  subsequent  proceedings. 

Hodges  showed  cause — The  plaintiff  could  not  join  issue  in  the 
absence  of  the  defendant's  rejoinder.  [Higinbotham,  J.  He 
conld  have  signed  judgment,  if  the  defendant  did  not  rejoin  in 
time.]  That  would  have  been  improper,  and  would  have  been 
set  aside.  The  plaintiff  is  brought  here  to  answer  an  irregularity; 
if  it  is  a  case  of  nullity,  there  is  nothing  to  set  aside.  It  is  not 
pretended  that  the  defendant  has  any  merits ;  he  ought  to  have 

j  stopped  the  plaintiff,  as  soon  as  he  found  him  taking  a  wrong 
step.    The  defendant  is  not  in  any  way  danmified;  practically, 

-        the  real  pleadings  are  complete.    If  the  objection  had  been  taken 
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1881       .even  at  the  trial,  the  Judge  could  have  orderei 

P^LMKR     which  issue  had  not  been  joined,  to  be  struck  oi 

WnsoN      ^^^'^  attorney  was  informed  that  the  2nd  replic 

take,  and  mere  surplusage,  and  that  the  plaintiff 

it.    An  amendment  of  the  record  can  be  made  ai 

plaintiff*  could  abandon  any  replication  at  the  tri 

Fullerton,  in  support  of  the  Rule — Even  if 
have  amended  the  record,  at  the  trial,  in  the 
defendant,  if  his  attention  had  been  called  to  it 
refused  to  try  a  case  in  which  issue  was  not  joii 
course  for  the  plaintiff  would  have  been  to  applj 
leave  to  strike  out  the  matter  of  surplusage,  'i 
not  to  be  compelled  to  proceed  to  trial  contrary  I 
the  Court.  If  an  immaterial  pleading  is  put  upc 
opposite  party  has  a  right  to  plead  to  it,  and  to  ii 
proved.  There  has  been  no  surprise;  the  defei 
plaintiff^s  attention  to  the  error,  on  receiving  noi 
he  chose  to  press  the  case  on  at  his  own  risk.  ]^ 
trial  can  be  given  until  issue  has  been  joined:  TToo 
Dignam  v.  Mostyn  (6);  WilliaTna  v.  Williams  (c) 

April  14.  Stawell,  C.J.  Both  parties  have,  in  my  opii 
of  irregularity.  The  defendant  was  in  default 
issue;  and  then,  aware  of  his  omission,  and 
parently,  not  to  correct  it,  instead  of  adding  1 
might  have  done,  he  invites  the  attention  of  th 
the  defendant's  own  omission.  His  disobediei 
known  rules  of  procedure  was,  therefore,  no 
omission,  ]bnt  was  wilful,  and  was  deliberately  a 
plaintiff  took  the  cause  to  trial  in  an  informal 
informality  was  of  the  most  trifling  character, 
replication  might  have  been  struck  out  by  the 
the  trial;  as  no  issue  had  been  joined  on  it,  n< 
have  been  given  under  it.  It  was  allowed  to  i 
and  the  whole  proceedings  therefore  must  be  set 
defendant  so  require. 

a)  3  C.R  968.  (6)  6  Dowl.  P.O.  647.  (c)  2 
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The  learned  Judge  who  tried  the  case,  states  that  the  evidence  issi 
was  80  strong  for  the  plaintiff  that  the  defendant  could  not  palmer 
have  obtained  a  new  trial,  as  far  aa  the  evidence  was  concerned. 
If  the  defendant  insists  on  having  a  new  trial,  he  has  a  strict 
right  to  it.  But  if  he  does  not  so  insist,  as  the  plaintiff's  error 
rendered  this  Bule  necessary,  he  must  pay  the  costs  of  this  Bule  and 
of  the  trial,  and  the  Rule  will  then  be  discharged.  If  the  defendant 
requires  a  new  trial,  the  costs  of  the  first  trial  will  abide  the 
event  of  the  second.  The  whole  miscarriage  has  originated  in 
consequence  of  the-  defendant's  default  in  not  complying  with  the 
Roles  of  Ck)urt,  and  if  he  demands  a  new  trial  under  such  circum- 
stances, although  it  should  be  granted  to  him,  lie  is  not  to  receive 
the  costs  of  the  first  trial  if  he  fail  in  the  second. 

Stephen,  J.  I  also  think  the  defendant  was  in  the  wrong  in 
not  setting  matters  right  by  an  application  in  chambers. 

HiGiNBOTHAM,  J.  In  this  case  the  plaintiff  delivered  a  re- 
plication not  in  denial  of  the  defendant's  plea ;  and  then,  for  the 
purpose  apparently  of  forcing  the  defendant  to  go  to  trial  at  the 
approaching  sittings,  and  without  waiting  for  the  rejoinder  or 
joinder  of  issue,  he  delivered  notice  of  trial.  The  de- 
fendant intimated  to  him  that  the  notice^  was  irregular,  as 
issue  had  not  been  joined,  and  that  he  would  not  accept  it.  The 
plaintiff,  notwithstanding,  proceeded  to  trial,  and,  the  defendant 
not  appearing,  obtained  a  verdict.  The  plaintiff,  in  my  opinion, 
has  been  exclusively  in  fault  from  the  first.  The  defendant  was 
not  bound  to  notify  the  irregularity  to  the  plaintiff:  Wood  v. 
Harding  (d),  but  he  acted  properly  in  doing  so,  and  I  think  that 
he  is  entitled  to  have  this  Bule  made  absolute  with  costs. 

Rule  discha/rged,  the  plaintiff  paying 
thecostsoftheRuleandofthe  trial,or 
skould  the  def&adani  require  a  new 
trial  within  ten  days,  Rule  absolute, 
costs  of  first  trial  to  abide  event  of 
the  second. 

Attorneys  for  the  plaintiff:  Taylor  <k  Manton. 
Attorney  {or  the  defendant :  Scott. 

id)  3  C.B.  968. 
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HETTENBACH  v.  ISLET. 

Z  "The  Licensing  Act  1876  "  {Ko.  666),  9ec$.  54,  88, 9Z—Sale  of 
—Hu^KUui  tmd  wife-^Praetice— Appeal  /ram  jutUees—O 
ease. 

On  an  information  for  selling  liquor  without  a  licenBe,  proo 
the  wife  of  the  defendant  in  his  hoase  in  his  absence,  does  not 

SembU,  that  on  appeal  from  justices,  no  objection  is  ar 
stated  in  the  case. 

Appeal  from  petty  sessions  at  Kerang.  The 
for  selling  certain  liquor  within  the  meaning  of 
Act  1876,"  the  defendant  not  being,  at  the  time 
holder  of  a  license  authorising  the  sale  of  liquoi 
Act.  The  justices  convicted  the  defendant  ii 
costs,  adjudging,  in  default  of  payment,  one  m 
ment,  and  forfeiting  the  liquor. 

It  was  proved  that  the  prosecutrix  called  at 
house  where  the  defendant's  wife  was;  the  defe 
in,  but  the  prosecutrix  did  not  ask  him  for  an 
time  the  defendant  went  away,  and  the  proseci 
his  wife  for  a  bottle  of  gin,  which  she  supplied, 
objected  that  neither  under  sec.  54  nor  sec.  88  i 
any  illegal  act  done  by  his  wife  without  his  kc 
currence.  There  was  evidence  also  that  beer 
been  sold  in  the  defendant  s  house  on  other  occai 

R  Walsh  (for  D.  T.  Hughes)  for  the  respondei 

the  conviction — It  was  for  the  justices  to  detem 

husband  was  really  cognisant  that  liquor  was  i 

and  was  liable,  though  he  retired  before  the  \ 

place.    iZ.  V.  M'Queen  (a)  appears,  at  first  sight, 

appellant,  but  it  is  distinguishable;  there  wae 

that  the  husband  did  not  intend  to  charge  s 

liquor.    [HiGiNBOTHAM,  J.     That  case  was  um 

Act.     This  case  might  come  within  sec.  93  of 

Act  1876"  (No.  666);  it  is  a  question  as  to  the 

wife.] 

(a)   1  V.L.R.,  L.  18. 
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WiUiama  for  the  appellant — The  conviction  is  bad  on  its  face;  I88i 
it  awards  imprisonment  in  default  of  payment  of  the  penalt}'.  Hbttbnbacb 
[Stawell,  C. J.  You  cannot  take  objection  to  the  form  of  the  jg^^ 
conviction;  the  Court  has  to  deal  with  a  special  case  by  way  of 
appeal;  we  are  to  consider  the  objections  stated.  Your  objection, 
if  valid,  might  possibly  be  ground  for  quashing  the  conviction.] 
Similar  objections  have  been  allowed  on  appeal  from  justices. 
Tlie  justices  state  their  determination,  and  ask  whether  it  is 
right  in  point  of  law.  This  point  could  not  be  taken  until  after 
the  determination.  "  Tke  Justices  of  the  Peace  Statute  1865" 
(No.  267),  sec.  117,  enacts  that,  where  the  Act  under  which 
a  conviction  takes  place,  does  not  provide  any  special  mode  of 
levying  the  penalty,  the  justices  are  to  isssue  a  warrant  of  distress 
on  default  of  payment.  In  Stinson  v.  Browning  (b),  the  decision 
was  upon  a  point  not  taken  before  the  justices.  On  the  other  point, 
the  defendant  was  not  a  party  to  the  sale ;  the  liquor  was  not 
asked  for  until  after  he  had  departed.  M.  v.  M'Queen  (c)  was 
under  a  provision  corresponding  with  sec.  54  of  the  present  Act, 
No.  566.  As  far  as  the  present  case  is  concerned,  sec.  93  does 
not  materially  differ  from  sec.  70  of  the  previous  Act.  [Higin- 
BOTHAH,  J.  The  general  policy  of  the  Act  is  that  personal 
knowledge  is  not  necessary  to  be  proved,  as  otherwise  the  enact- 
ment would  be  of  no  effect:  MvUina  v.  Collins  (d),] 

R  Walsh  in  reply — On  appeal,  no  point  is  open  which  was  not 
before  the  justices:  Marshall  v.  Smith  (e).  The  conviction 
is  not  yet  drawn  up;  if  there  be  an  error  in  the  verbal  conviction, 
it  may  be  corrected  in  drawing  up  the  formal  conviction.  The 
sole  question  asked  is  whether  the  justices  were  right  in  con- 
victing. 

Cur,  adv.  vult 

Stawell,  C.J.     The  only  evidence  to  sustain  the  conviction    April  14^ 
was,  that  the  appellant's  wife  had  delivered  liquor  to  the  inform- 
ant  in  his  house.     There  is  a  clear  distinction  as  to  agency, 
between  the  case  of  a  licensed  person,  and  that  of  a  person  not 

ih)  35L.J.  (M.C.)152.  {d)   L.R.,  9  Q.R  292. 

(c)   1  V.L.R.,  L.  is.  (e)    L.R.,  8  C.P.  4ie. 
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1881  licenBed;  in  the  former  case,  the  wife,  aeryant,  or  other  peraon 
Hettekbach  who  has  sold  intoxicating  liquors  in  the  licensed  house,  is  pre- 
Ihley.  sumed  to  have  sold  for  the  benefit  of  the  licensee  of  that  house, 
and  is,  therefore,  properly  regarded,  until  the  contrary  has  been 
shown,  to  have  acted  as  the  agent  of  that  licensee;  just  as  in  the 
ordinary  case  of  a  shopman  or  person  in  the  shop,  the  person 
selling  is  taken,  for  the  purposes  of  the  sale,  to  be  an  agent  for 
the  shopkeeper;  if  this  were  not  so,  business  could  not  be  con- 
ducted. There  is  nothing  extraordinary  in  the  sale  of  liquor. 
But,  in  the  case  of  a  private  house,  the  wife  of  the  occupier  is 
not  necessarily  his  agent,  especially  not  so  for  the  pui-pose  of 
committing  an  offence,  of  defrauding  the  revenue,  and  making 
him  liable  for  it. 

I  think,  therefore,  that .  the  evidence  in  this  case,  as  far  as 
agency  is  concerned,  fails.  The  fact  that  the  person  selling  was 
the  wife  of  the  appellant,  and  sold  liquor  in  his  house,  did  not  show 
that  she  was  acting  by  his  authority.  Sec.  93  was  relied  upon 
by  the  respondent;  but  it  merely  enacts  that  delivery  of  liquor  is 
to  be  deemed  prvmd  fade  evidence  of  money  having  been  paid 
for  the  liquor,  but  does  not  affect,  or  purport  to  affect,  the 
question  of  agency;  the  sole  object,  judging  from  the  words  used, 
was  to  meet  the  case  of  secret  payment.  There  is  nothing,  in  my 
opinion,  to  justify  the  Court  in  saying  that  that  enactment 
extends  to  agency,  directly  or  indirectly.  That  section,  therefore, 
does  not  help  the  prosecutor.  As  there  was  no  evidence  of  agency, 
the  appeal  must  be  allowed. 

Stephen,  J.,  concurred. 

HiGiNBOTHAM,  J.  Sec.  70  of  the  Act  No.  227,  applied 
only  to  the  owner  or  occupier  of  a  licensed  house  and  to  his  or 
her  servant  or  other  person  in  such  house.  The  corresponding 
section  93  of  the  Act  No.  566,  has  been  altered  so  as  to  apply 
to  the  same  persons  in  any  house,  whether  licensed  or  unlicensed. 
I  am  disposed  to  think  that  the  object  and  the  effect  of  this 
alteration  has  been,  to  make  all  persons  delivering  liquor  in  an 
unlicensed,  as  well  as  in  a  licensed,  house  agents  of  the  owner  or 
occupier,  so  as  to  support  a  conviction  for  selling  liquor  without  a 
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license.    But  it  must  be  admitted  that  the  language  of  the        I88i 
section  is  not  free  from  ambiguity,  and  my  impression  is  not  Hettknbach 
strong  enough  to  justify  me  in  dissenting  from  the  view  ex-      is^iy. 
pressed  by  the  other  members  of  the  Court. 

Aj^peal  allowed. 

Attorney  for  the  appellant:  Sullivan,  Kerang. 
Attorney  for  the  respondent:  H.  P.  Taylor,  Kerang. 


DAVIES,  Apfxllant,  v.  BREADING,  Risponduit. 

Imlmncy—FrauduUnt  preference  —A  greement  by  judgment  creditor  to  reduce  amount    April  6,  14. 

aflevy,  on  gnaranty  by  third  person  ofpayment— Practice— Appeal  from  County 

Court— Variance  bettoeen  Judge*8  notes  and  statement  in  case  of  effect  oj  evidence. 

SemhU,  where  a  jadgment  creditor  having  levied  upon  the  debtor's  goods  to 
atifj  his  debt,  secretly  agrees  with  a  third  person  to  reduce  the  amount  of  his 
levy,  in  consideration  of  a  guaranty  by  such  person  to  make  up  any  deficiency, 
ifter  proof  of  debt  upon  the  insolvent  debtor's  estate,  such  arrangement  will  be 
deemed  in  fraud  of  the  general  creditors. 

On  appeal  from  the  County  Court,  it  is  the  duty  of  the  Court  to  make  every  pre- 
■nmption  to  reconcile  what  the  Judge  states  to  have  been  proved,  with  what 
spears  upon  his  notes  of  evidence. 

Appeal  from  the  County  Court,  Melbourne.  The  plaint  was  for 
the  recovery  of  114Z.  16«.  lid  upon  a  guaranty  by  the  defendant, 
dated  6th  January,  1879,  that  in  consideration  of  the  plaintiff 
ndadng  the  levy  under  a  writ  of  ^.  fa.  against  one  Wiedemann 
to  55i.,  he  (the  defendant)  would  be  answerable  to  and  pay  the 
plaintiff  on  demand  all  moneys  owing  to  the  plaintiff  by  Wiede- 
iDaon  after  the  plaintiff  had  proved  on  his  estate,  if  there  should 
be  any  deficiency  in  the  estate;  the  plaintiff  did  so  reduce  his  levy, 
proved  on  the  estate,  and  received  only  IZ.  Ss.  6d.  as  dividend  on 
his  proof  The  plaint  also  contained  claims  on  the  common  count. 
The  case  was  tried  by  the  Judge  without  a  jury.  The  Judge  non- 
suited the  plaintiff  on  the  grounds  that  the  debt  sued  for  was  a 
debt  due  to  the  plaintiffs  firm,  and  not  to  him  individually.  The 
plamtiff  applied  for  leave  to  amend  by  adding  the  name  of  hi 
partner  as  a  co-plaintiff,  which  the  Judge  granted,  but  said  he  would 
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1881       nonsuit  on  a  second  objection  that 
Davixs     illegal  and  void,  inasmuch  as  it  was 
BryXdivq    creditors  of  Wiedemann. 

The  plaintiff,  in  his  evidence,  saic 
when  the  defendant  signed  the  agree 
account;  that  the  account  on  1st  Sc 
A.  Wiedemann  with  Davies  and  Si 
stated  "balance  of  principal  due 
148!.  148.  7(2/';  that  since  that  da 
Wiedemann,  retumiug  him  61.,  an^ 
making  in  all  551.  138.  2d,  leavii 
principal,  of  921.  Is,  5d,  which,  wit 
16«.  lid  On  12th  September,  1879 
defendant:  "In  accordance  with 
Mr.  Davies,  we  hereby,  on  his 
pay  us  the  sum  of  1482.  148. 
are  entitled  to  add  a  large  sum  for  : 
wrote,  acknowledging  the  receipt 
mann,  and  offering  to  take  871.  li 
plaintiff  further  stated  that,  at  first, 
composition  by  the  creditors  of  Wied 
of  his  furniture  under  the  executioi 
subsequently  signed  the  deed  in  the 
defendant's  guaranty,  reduced  the  a 
78.  6d,  to  avoid  sacrificing  the  fi 
done  so,  he  would  have  got  the  fu 
claim  on  the  estate,  13th  June,  18' 
claim  in  this  estate  is  2121.  108. 
over  certain  property  for  2001.  . 
thereon  51.  38.  2d.  .  .  .  we  ai 
securities  on  payment  of  our  val 
whether  you  will  take  over  our  i 
receive  dividend.". 

Hood  (with  him  Hodges)  for  the 
that  of  the  plaintiff  and  his  partne 
by  the  plaintiff  alone,  and  he  got  ji 
of  demand  by  the  plaintiff's  firm  j 
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that  is  not  to  be  disregarded  because  the  proof  sent  in  on  the        1881 
estate  inadvertently  spoke  of  our  debt.     In  cross-examination,      Davies 
the  plaintiflF  was  embarrassed  by  being  asked  whether  the  debt    gj^^^^Q 
was  not,  in  law,  the  debt  of  the  firm.    Even  if  the  objection  were 
materia],  an  amendment  could  be  made. 

On  the  other  point,  as  to  the  alleged  illegality  of  the  contract, 
it  gave  the  plaintiff  no  preference  over  the  other  creditors,  for  at 
that  time  he  had  possession  under  the  execution  of  sufficient  of  the 
debtor's  goods  to  pay  his  whole  debt,  and  the  consideration  of  the 
guaranty  was  his  giving  up  part  of  his  security;  so  that 
M*Kewan  v.  Sanderson  (a)  does  not  apply.  Nor  has  the  defend- 
ant raised  the  defence  of  illegality:  Fenwiclc  v.  Laycock  (b);  if  it 
had  been,  the  defendant  would  have  had  to  prove  it,  and  to  show 
that  the  agreement  was  unknown  to  the  general  body  of 
creditors;  that  would  have  been  impossible,  for  there  was 
abundant  evidence  that  it  was  well  known,  and  in  that  case  it 
would  be  good:  Jackson  v.  Mitchdl  (c).  The  other  creditors 
gained  an  advantage  under  the  contract,  in  the  surrender  of  a 
part  of  the  goods  seized.  The  point  was  not  a  nonsuit  point;  it 
was  necessary  for  the  defendant  to  make  it  out  by  evidence.  He 
might  have  been  allowed  to  amend  by  adding  a  defence  of 
ill^;ality. 

Williams,  for  the  respondent — Taking  it  that  the  plaintiff  was 
sole  plaintiff,  one  condition  of  the  guaranty  is  that  he  should 
prove  on  the  estate;  the  evidence  is  ^that  not  he,  but  his  firm, 
proved  for  a  debt  due  to  it.  The  writ  was  for  104!.;  the  notes 
of  evidence  speak  of  a  debt  due  to  the  firm  of  232^,  at  the  time 
the  guaranty  was  given.  The  Judge  decided  that  the  contract 
was  with  the  plaintiff,  and  he  had  not  proved  on  the  estate. 
[HiGiNBOTHAM,  J.  Had  the  learned  Judge  a  right  to  decide  that 
as  a  nonsuit  point,  when  there  was  evidence  on  both  sides? 
St^well,  C.J.  He  states,  in  the  case,  that  he  nonsuited  on  the 
second  ground,  illegality.]  That  was  by  takiilg  the  amendment 
to  have  been  made  by  adding  the  plaintiff^s  partner.  [Hiqinbo- 
THAM,  J.  In  the  case,  the  Judge  states  that  the  plaintiff's  evidence 
WIS  that  he  bad  received  a  final  dividend.    Are  we  at  liberty  to 

(a)  UR.,  20  Eq.  65.  (6)  1  Q.B.  414.  (e)  13  Ves.  at  p.  586. 
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1881  disregard  what  the  Judge  says  was  theevidence  ?]  The  Judge's  notes 
Davibs  do  not  contain  such  a  statement  [Stawbll,  C.J.  The  case  may 
Beeadiho.  ^  supplemented  by  the  notes;  and  even  if  he  may  supple- 
ment his  notes  from  his  memory,  in  stating  the  case,  that  would 
not  warrant  striking  out  from  the  case  what  the  Judge  states  was 
in  evidence.]  The  deed  of  assignment  of  Wiedemann  was  in  Court, 
signed  by  the  plaintiff's  firm.  [Stawell,  C.  J.  The  fact  that  the 
Judge  has  not  stated  that  he  would  allow  an  amendment,  and  his 
disregarding  the  first  point,  and  deciding  on  the  second,  seems  to 
show  he  was  convinced  there  must  have  been  a  transfer  of  the 
plaintiff^s  debt  to  his  firm,  another  large  debt  being  also  due  to 
them  from  Wiedemann.  Every  presumption  should  be  made  to 
reconcile  the  case  as  stated  by  the  Judge,  with  his  notes  of 
evidence.]  If  both  partners  are  plaintiffs,  no  guaranty  to  them 
has  been  proved. 

On  the  second  point,  when  there  is  an  arrangement  between 
a  debtor  and  his  creditors,  it  is  the  duty  of  all  the  creditors  to 
share  alike;  equality  is  the  only  principle  applicable:  M'KewanY. 
Sanderson  (d),  per  Molina,  V.C.  If  a  creditor  obtains  any  col- 
lateral advantage  from  the  debtor,  or  from  anyone  on  his  behalf, 
the  Court  will  disallow  it.  This  guaranty  was  such  a  collateral 
advantage.  The  judge  was  not  bound  to  believe  the  plaintiff's 
statement  that  there  were  sufficient  goods  seized  to  pay  him  in 
full,  even  though  it  was  not  contradicted.  [Stawell,  C.J.  The 
judge  has  not  said  anything  of  the  kind.]  The  plaintiff  obtained 
a  security  from  a  third  person  by  arrangement  with  the  debtor; 
that  is  a  collateral  advantage  over  the  other  creditors,  which 
makes  the  contract  illegal:  WdU  v.  Oirling  (e).  The  considera- 
tion was  simply  to  reduce  the  amount  of  his  levy,  not  to  with- 
draw it;  and  he  is  now  suing  for  more  than  the  amount  for 
which  he  had  judgment. 

Hood  in  reply — ^Assuming  the  guaranty  to  be  for  more  than 
the  amount  of  the  levy,  how  does  that  injure  the  other  creditors? 
The  goods  were  given  up  to  the  estate.  By  no  poasibility 
could  the  estate  be  damnified;  it  received  goods  worth  104Z.  for 
66{.;  so  that  it  does  not  matter  how  much  the  plaintiff  might  get 

{d)  L.R.,  20  Eq.  at  p.  72.  (e>  1  B.  *  R  447. 
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from  a  third  persolL    It  is  not  correet  that  every  contract  to        I88i 
sapplement  a  deficiency  is  had.    There  is  no  evidence  of  any      davies 

intention  to  keep  the  arrangement  secret  Brsadinq. 

Cur.  adv.  vuU. 

Stawell,  C.J.  The  plaint  was  upon  a  guarantee  to  recover  AprU  u. 
the  amount  for  which  the  plaintiff  had  levied  execution  against 
one  Wiedemann,  less  a  sum  paid  at  the  time,  by  which  in  con- 
sideration of  this  guarantee  the  plaintiff  was  induced  to  reduce 
the  amount  and  withdraw  his  levy.  The  claim  was  opposed  on 
the  ground  of  fraud  within  the  law  of  insolvency,  the  plaintiff 
by  these  means  having,  it  was  contended,  obtained  payment  of  a 
larger  proportion  of  his  debt  than  the  other  creditors  would  have 
received.  The  learned  Judge  nonsuited  the  plaintiff  on  this  ground. 
This  defence  was  not  supported  by  any  proof  of  concealment  on 
the  part  of  the  plaintiff,  or  of  ignorance  on  the  part  of  the  other 
creditors;  nor  had  the  required  notice  of  such  a  defence  been 
given.  The  plaintiff  cannot  be  said  to  have  nonsuited  himself, 
and  the  case  ought,  therefore,  to  have  proceeded,  and  it  would 
then  have  appeared  that  the  agreement  was  not  a  secret  one. 
The  witness  to  the  contract  was  the  bailiff,  a  circumstance  which 
would  seem  of  itself  to  negative  any  attempt  at  secrecy. 
It  is  not  necessary  to  arrive  at  a  decision  as  to  the  absence 
of  notice  of  this  defence;  for  the  objection  was  not  taken;  it  is 
no  doubt  apparent  on  the  face  of  the  case,  but  might  have  been 
cured  if  taken. 

On  the  other  ground,  I  think  the  nonsuit  was  right,  and  the 
decision  should  be  sustained.  The  plaintiff  sued  for  a  debt  in 
which  two  persons  were  concerned;  objection  was  made  that  it 
was  really  the  property  of  both,  the  plaintiff,  however,  refused  an 
offer  of  leave  to  amend,  and  contended  that  he  was  the  only 
person  interested;  but  if  so,  he  has  been  paid  the  amount  for 
which  he  sued,  as  appears  on  the  proceedings.  The  amount  in- 
dorsed on  the  writ  of  execution  affords  at  least  primd  facie 
evidence  of  the  amount  of  the  debt  The  plaintiff,  therefore,  has 
shown,  as  regards  that  amount,  that  he  has  been  paid,  and  the 
Judge  was  consequently  right  in  his  conclusion  on  this  point  It 
is  not  necessary  to  decide  on  the  question  of  fraud;  the  estate  must 


Digitized  by 


Google 


CASES  AT  LAW. 

81       have  been  injured ;  and  in  answer  it  would  1 
nss      plaintiff  to  show  that  all,  or  nearly  all,  the  ( 
DING    ^®^^  aware  of,  and  concurred  in,  the  arrange 
appeal  should  be  dismissed. 

Stephen,  J.  The  Judge  allowed  both  the 
I  think  he  was  right,  subject  to  the  technical 
of  them.  The  guaranty  purported  to  be  that  in 
plaintiff  reducing  the  amount  of  his  levy:  "I 
of  all  moneys  owing  to  you,"  the  plaintiff.  The 
that  the  plaintiff  had  not  proved  that  the  del 
to  him  personally,  but  showed  that  it  was  c 
think  it  clear  that  it  was  not  a  debt  due  to  hii 
judgment  debt  was  then  104i.  only,  which  wai 
him;  first  he  was  paid  551.  to  redeem  the  furniti 
paid  by  the  trustees;  a  dividend  on  his  proof 
payment  by  Wiedemann  himself  of  542.,  in  all 
plaintiff  tried  to  explain  that  by  saying  that  t] 
104Z.  owing  to  him,  because  of  the  debt  of  2t 
but  that  fell  within  this  very  objection  te 
guaranty  did  not  include  the  partnership  debt, 
would  not  amend. 

There  was  a  further  objection  that  the  ai 
effect  a  fraud  upon  the  general  creditors,  as  gi 
secret  advantage  over  them.  There  is  no  e^ 
secret,  though  it  would  probably  be  so.  Tl 
difficulty  in  allowing  this  objection  on  appe 
notice  of  such  defence  was  not  given.  I  th 
without  further  proof,  the  arrangement  m 
fraudulent. 

HiGiNBOTHAM,  J.,  concurred. 

A 

Attorneys  for  the  appellant:  Daviea  A  Strai 
Attorneys  for  the  respondent:  PhUlipa  &  C 
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REGINA  V.  CALL,  ex  parts  MURPHY.  1881 


"The  JuUieei  q)  the  Peace  Statute  1865"  {No,  267),  see.  63— Backing  a  ioarrant  ^pn7  6r7,14. 
iuued  in  another  colony —  Ultra  vires — Mandamtia, 

The  power  given  by  sec.  63  of  "27«  Justices  of  Hie  Peace  Statute  1866"  (No. 
267)  to  A  justice  in  Victoria  to  endorse  a  warrant  for  the  apprehension  of  an 
offender,  "whether  such  warrant  have  been  issued  in  Victoria  or  elsewhere,"  is 
not  vUra  vires. 

Upon  production  of  a  warrant  issued  in  New  South  Wales,  and  proof  of  the 
hind  writing  of  the  justice  issuing  it,  and  that  the  person  bringing  it  is  one  of  the 
persons  to  whom  it  was  originally  addressed,  it  is  the  duty  of  the  justice  to  whom 
it  n  produced  to  endorse  it;  but  the  last  few  lines  of  the  form  in  the  13th 
ichedale  referred  to  in  the  margin  of  sec.  63  are  not  warranted  by  that  section, 
and  are  incongruous.  Such  endorsement  will  then  authorise  the  person  holding 
the  warrant  to  take  the  offender  to  the  border  of  this  colony,  where  the  warrant 
itself  will  authorise  him  to  complete  the  execution  of  it;  Yet  Higinhotham,  J., 
the  endorsement  would  authorise  the  taking  of  the  offender  into  New  South  Wales 
to  the  justice  who  issued  the  warrant. 

Application,  under  the  emergency  clause,  to  Stawell,  C.J., 
for  the  issue  of  a  writ  of  mandamus^  directing  a  magistrate  to 
endorse  a  warrant.  The  application  was  referred  to  the  Court. 
The  warrant  had  been  issued  by  a  justice  in  the  colony  of  New 
South  Wales,  for  the  apprehension  of  one  Elllerman,  on  a  charge 
by  the  present  applicant,  of  stealing  sheep  in  that  colony.  The 
warrant  was  produced  to  the  magistrate,  who  was  informed  that 
the  applicant  was  prepared  to  prove  on  oath  the  handwriting  of 
the  justice,  &c.,  and  he  was  requested  to  endorse  the  same  in  pur* 
suance  of  "  The  Justices  of  the  Peace  Statute  1865"  (No.  267),  sec. 
63.  The  magistrate  refused  to  examine  the  applicant,  or  endorse 
the  warrant. 

Box  in  support  of  the  application — The  justice  thought  it 
doubtful  whether  he  had  authority  to  back  the  warrant,  and 
thought  the  applicant  ought  to  proceed  under  the  Imperial  Act, 
6&7  Vic,  c.  34;  he  considered  the  enactment  under  which  the 
aj)plication  was  made,  to  be  ultra  vires.  But  it  is  quite  within 
the  powers  of  the  Legislature  of  this  colony  to  enact  that  a 
justice  may  endorse  a  warrant  from  another  colony;  power  is,  at 
any  rate,  given  to  back  such  warrant,  even  though  the  endorse- 
ment might  not  be  effectual  to  authorise  the  carrying  away  of  the 
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prisoner  beyond  the  limits  of  the  colony.  [Hioinbotham,  J. 
~  Bay  V.  M*MacJcm  (a)  deals  with  this  question,  and  decided  that 
the  backing  of  a  Victorian  warrant  in  New  South  Wales,  was  not 
effectual  beyond  the  boundaries  of  that  colony.]  In  that  case,  the 
plaintiff  could  not  have  maintained  an  action  in  New  South 
Wales:  Re  The  Moxham  (b).  The  applicant  will  be  quite  satisfied 
with  the  endorsement,  even  if  it  only  authorises  the  taking  of  the 
prisoner  to  the  border  of  this  colony;  it  would  afford  a  good 
answer  to  any  action  of  trespass  in  the  courts  of  this  colony,  or 
of  New  South  Wales.  In  PhiUipa  v.  Eyre  (c),  the  plenary  powers 
of  a  colonial  Legislature  were  recognised. 

WiUiama  contra— It  can  hardly  be  contended  that  sec. 
63  of  Act  No.  267  intended  to  give  justices  greater  power  than 
is  possessed  by  the  Judges  of  this  Court,  under  6  &  7  Vie. 
c.  34.  That  section  is  indeed  vZtra  vires,  and  has  not,  for  many 
years,  been  acted  upon  in  this  way.  If  it  had  been  intended  to 
operate  even  up  to  the  border  of  this  colony,  such  intention 
would  have  been  expressed.  In  the  "  Common  Law  Procedure 
Statute  1865"  (No.  274),  sec.  90,  the  Legislature,  in  authorising 
the  service  of  a  writ  of  summons  in  the  adjoining  colonies,  was 
careful  to  specify  the  distance  from  the  border,  within  which 
such  operation  was  to  be  authorised.  The  Court  will  not  order 
a  justice  to  do  anything  which  be  has  no  power  to  do.  What  is 
sought  would  be  just  as  illegal  as  what  was  done  in  Bay  v. 
iPMackin  (a).  The  dictum  of  CocJcbum,  C.  J.,  in  jB.  v.  Keyn  (d),  is 
distinguishable;  the  powers  of  our  local  Legislature  are  circum- 
scribed within  the  limits  of  the  Constitution  Act,  and  cannot  be 
exercised  beyond  the  jurisdiction  so  conferred;  it  is  not  a 
sovereign  legislature  like  that  of  Great  Britain.  The  Royal 
assent  to  the  enactment  now  in  question,  has  no  greater  force 
than  to  sec.  77  of  "  The  Passengers,  Harbours  and  Navi- 
gation Statute  1865"  (No.  255),  giving  jurisdiction  to  the 
Victorian  Steam  Navigation  Board.  [Higinbotham,  J.  But 
Dr.    Lushington,  in    The  Annapolis  (e),    lays  it   down  that 


(a)  1  V.L.R.,  L.  274. 

(6)  1  Pr.  D.  107;  46  U  J.  (P.M.  &  A.), 
37;  46/6.  17. 

{c)  L. R.,  4  Q.B.  225;  6  /&.  1 ;  36  L. J. 
(Q.B.),  113;  40  75.28. 


{d)  2  Ex.  D.  63;  46  L.J.  (M.G.)  17. 
(e)  La8h.Adm.295;d0L.J.(P.M.&A.) 
at  p.  203. 
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the  Parliament  of  Great  Britain  has  no  inherent  authority 
to  legislate  for  foreigners  beyond  the  realm,  though,  if  it  were  to 
assume  such  power^  the  Courts  of  Great  Britain  would  have  to 
obey.]  That  is  a  question  of  international  law  between  sovereign 
states  having  inherent  jurisdiction.  Ee  The  Moxham  (/)  does  not 
apply;  the  subject  matter  arose  in  Spain,  and  the  Court  held  that 
it  must  be  dealt  with  according  to  the  law  of  Spain.  If  section 
63  be  held  not  vZtra  vires,  great  inconvenience  will  arise.  The 
powers  of  this  Court  have  been  carefully  defined  in  such  case; 
the  person  against  whom  the  proceedings  are  taken  has  to  be 
brought  before  a  justice  here,  and  he  is  not  to  be  detained  unless 
there  is  evidence  to  warrant  his  detention  according  to  our  law. 
The  effect  of  such  endorsement  would  be  to  send  the  prisoner  to 
the  boundary,  and  a  constable  of  New  South  Wales  should  be 
there  to  take  him.  There  is  nothing  before  the  Court  to  show 
that  any  constable  is  ready  to  take  the  offender  as  soon  as  he  is 
brought  to  the  border;  nothing  to  show  that  it  is  not  intended 
that  a  Victorian  constable  is  to  take  him  right  on  to  Sydney. 
Say  V.  M'Mackin  (g)  shows  that  the  prisoner  would  be  in  illegal 
custody  as  soon  as  the  Victorian  constable  took  him  over  the 
border.  Neither  the  warrant  nor  the  endorsement  can  be  good  in 
part  and  bad  in  part;  it  must  be  either  good  as  a  whole,  or  bad 
altogether:  Be  Addis  (A);  Sibbald  v.  Boderick  (j).  In  Shingley  v. 
S/wmdge  (k),  the  summonses  were  severable.  [Stawell,  C.J. 
The  endorsement  contained  in  the  schedule  is  that  the  pri- 
soner is  to  be  dealt  with  according  to  law.]  That  is  accord- 
ing to  this  enactment.  Though  the  form  in  the  13th 
schedule  seems  to  provide  otherwise,  the  endorsement  must 
follow  sec.  63,  and  the  prisoner  would  be  taken  away  without 
being  brought  before  a  justice  here.  The  endorsement  becomes 
part  of  the  warrant;  sec.  63  does  not  prescribe  the  form  given  in 
the  schedule.  It  would  seem  as  if  the  words  "in  Victoria"  where 
ihey  are  first  used  in  sec.  63  had  been  inserted  by  mistake;  if  they 
were  left  out  the  section  would  not  show  any  excess  of  jurisdic- 
tion, and  it  would  harmonise  with  the  English  enactment  from 
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which  it  was  taken ;  the  section  relates  to  the  fact  that  there  were, 
at  that  time,  two  classes  of  justices  in  Victoria,  one  with  local  and 
the  other  with  territorial,  jurisdiction;  the  form  given  bears  out 
this  view,  as  do  also  sees.  5  and  14.  [Higinbotham,  J.  Jems* 
Acts  were  adopted  in  New  South  Wales  (before  the  separation  of 
Victoria  from  it)  by  14  Vic,  No.  43,  which  contains  a  section, 
(sec.  4)  on  the  backing  of  waiTants,  making  them  operate,  as  in 
England,  between  England  and  Ireland.  Stawell,  C.J.  Sec  63 
refers,  in  intention,  to  sees.  12-14  of  the  English  Act  11  &  12 
Vic  c.  42,  as  between  England,  Scotland,  Ireland,  and  the  Channel 
Islands;  but  in  terms  it  closely  follows  sec.  11  which  relates 
to  different  counties  in  England  only;  the  difficulty  arises  from 
the  insertion  of  the  word '  elsewhere'.]  There  are  now  no  justices 
for  the  whole  colony,  except  the  Judges  of  this  court  and  the 
chaiimen  of  general  sessions.  In  R.  v.  Mount  and  Morris  (Q,  it 
was  held  that  "now"  meant  "hereafter;"  so  here  "elsewhere*" 
means  out  of  the  jurisdiction  of  the  justice,  but  in  Victoria  as  in 
case  of  different  counties  in  England. 

Box  in  reply — The  warrant  in  the  cases  just  cited  was  after 
conviction;  a  bad  warrant  is  not,  in  law,  under  the  convic- 
tion.    As  to  a  warrant  for  holding  a  man,  no   objection  can 
be    taken    as  to  substance    or    foim:  Paley  on    Convictions^ 
101.    As  to  inconvenience,  and  the  Act  6  &  7  Vic  c  34,  that 
considemtion  cannot  weigh  with  the  Court.      The  old  Act  14 
Vic.  No.   7  recites  "whereas   the  contiguity  of    the    colonies 
fiwsilitates  the  escape  of  offenders,"  and  after  requiring  that  a 
warrant  is  to  be  obtained,   it   enacts   that   where  persons  are 
charged  with  offences  in  any  other  colony  a  justice  of  New 
nth  Wales  may  commit  the  offender  for  removal.     That  enact- 
nt  was  passed  because  6  «&  7  Vic  c  34  was  not  found  sufficient 
is  apparent,  therefore,  that  "elsewhere,"  in  the  present  Act 
s  not  intended  to  be  confined  to  Victoria;  sec  63  was  framed  on 
I  precedent  of  the  enactments  as  between  England  and  Ireland. 
IGINBOTHAM,  J.     The  Legislature  thought  14  Vic.  No.  43,  sec  4, 
s  ultra  vires,  and  therefore  did  not  re-enact  it  in  the  present 
bute.    That  reason  was  stated  to  Parliament  on  the  back  of 

(0  L.R.,  6  P.O.  300;  44  L.J.  (P.C.),  58. 
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if  the  enactment  be  vMra  vires,  the  Court  must  give 
nks  V.  OrreU  (m),  Be  Raphael  (n). 

Cur.  adv,  vult 

J.  Application  for  a  writ  of  mandamus,  directing 
iorse  a  warrant,  issued  in  New  South  Wales,  under 
s  Justices  of  the  Peace  Statute  1865"  (No.  267).  A 
>  the  proper  interpretation  of  that  section  arises 
e  of  two  different  classes  of  cases  having  been 
hat  one  section.  With  the  exception  of  the  words 
sis,  "whether  such  warrant  have  been  issued  in 
3where,"  the  whole  section  apparently  relates  to  the 
rsement  of  warrants  in  Victoria  by  justices  having 
ctions  in  that  colony,  but  that  word  "elsewhere" 
)inion,  be  given  full  force  to  without  in  any  way 
confer — that  which  the  clause  does  not,  I  think, 
fer — extra-territorial  jurisdiction  on  any  justice  in 

section  then  proceeds, "  Any  justice  upon  proof 
lade  on  oath  of  the  handwriting  of  the  justice 
arrant  may  make  an  endorsement  on  such  warrant, 
s  name,  authorising  the  execution  of  such  warrant 
Lsdiction  of  the  justice  making  such  endorsement." 
justice  is  concerned,  the  operation  of  his  endorse- 
sly  confined  by  the  latter  words  of  this  portion  of 
'his  jurisdiction" — namely,  Victoria — and  the  form 
jhedule,  "second  schedule  form  xiii.,"  confirms  this 

the  constables  are  authorised  to  execute  the  same 
dd  last  mentioned  colony,  being  Victoria;  the 
iig  directed  to  bring  the  person,  "if  appre- 
a  the  said  colony,"  which  must  be  Victoria, 
r  some  other  justice  of  the  peace  of  the  same  ' 
Victoria,  "to  be  dealt  with  according  to  law." 
r  as  the  form  given  in  the  schedule  is  regai'ded, 
)wer  conferred  by  the  endorsement  to  take  the 
mded  out  of  Victoria;  and  although  the  form  will 
nacting  part  of  the  statute,  yet  where  the  effect  of 
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the  endorsement  is  expressly  limited  by  the  words  ''  authorismg, 
'  &c."  in  considering  the  proper  interpretation  to  be  given  to  subse- 
quent words  the  obvious  intention  of  the  schedule  cannot  be  easily 
set  on  one  side.  The  section  proceeds :  "And  such  endorsement  shall 
be  sufficient  authority  to  the  person  bringing  such  warrant,  and 
to  all  other  persons  to  whom  the  same  was  originally  directed, 
and  also  to  all  constables  and  other  peace  officers  of  Victoria,  or 
of  any  city,  town,  or  borough  thereof,  where  such  warrant  is  so 
endorsed,  to  execute  the  same."  ''The  person  bringing  such 
warrant"  is  plainly,  from  the  words  **  other  persons,"  one  of  those 
to  whom  that  warrant  was  originally  directed:  thus  the  execution 
of  the  warrant  is  primarily  entrusted  to  a  constable  to  whom  it 
was  originally  directed;  and  as  the  endorsement  authorises  the 
execution  to  the  borders  of  Victoria,  and  the  warrant  thence 
to  the  place  from  which  it  was  originally  issued,  no  difficulty 
whatsoever  need  arise,  and  the  object  of  the  enactment  can  be 
easily,  and  without  risk  to  justice  or  arresting  constable, 
fully  attained,  the  one  jurisdiction,  that  in  Victoria,  ceasing  only 
when  the  other,  that  in  the  adjoining  colony,  begins.  There  is 
no  interval — no  point  in  which  there  is  concurrent  jurisdiction, 
or  in  which  there  is  no  jurisdiction.  The  argument,  therefore, 
as  to  where  the  border  line  fie^ls,  need  not  be  considered. 

It  is  contended,  however,  that  the  latter  words  "  to  execute  the 
same"  mean  not  merely  to  arrest,  and  take  to  the  limits  of  Vic- 
toria, but  also  to  convey  the  person  arrested,  when  outside  Victoria, 
to  that  region  answering  the  description  of  "elsewhere,"  wherever 
that  may  be,  within  the  British  dominions,  from  which  the  warrant 
has  been  issued.  In  determining  on  the  proper  interpretation  of 
these  words,  "to  eacecute  the  same"  two  points  must  not  be  lost  sight 
of,  that  the  whole  section  must,  if  possible,  be  consistent,  and  that  it 
is  the  duty  of  the  Court  to  assume,  unless  the  contrary  is  expressly 
conveyed,  that  Parliament  has  not  attempted  to  exceed  their  terri- 
torial limits  of  legislation.  As  to  the  first,  it  appears  to  me  that  it 
would  be  singularly  inconsistent  to  suppose  that  the  Act  confers 
an  expressly  limited  power  on  the  endorsement,  so  far  as  the 
justice  endorsing  is  concerned,  but  an  extra-territorial  authority 
of  enormous  dimensions,  so  far  as  the  arresting  constable  is  to 
be  regarded,  and  that  the  constable  possesses  an  authority  by  the 
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Act  which  the  warraDt  itself  does  not  afford,  and  which  the  Act 
by  intendment  prohibits ;  the  former,  who  needs  comparatively 
less  assistance,  receiving  large  protection,  and  the  latter,  who  incurs 
▼ery  great  and  dangerous  risks,  being  unnecessarily  encumbered 
with  the  gratuitous  and  questionable  protection  of  the  extra- 
territorial power  of  an  endorsement  on  a  warrant  which,  unen- 
dorsed, would  itself  protect  him  when  he  leaves  Victoria. 
Besides,  these  latter  words,  "  execute  the  same,"  do  not  justify  the 
tsking  the  person  arrested  out  of  Victoria.  The  Statute 
empowers  the  arresting  constable  to  take  bis  prisoner 
''before  the  justice  who  issued  the  warrant,  or  any  justice 
for  Victoria/'  both  of  whom  must  be  justices  for  Victoria;  for 
tbe  justice  before  whom  the  prisoner  is  brought  is  directed  to 
"inquire  into  the  charge  in  the  manner  hereinafter "  that  is  in 
the  Victorian  Statute — ^"directed,"  "or  may  order" — that  is  the 
justice  before  whom  the  prisoner  is  brought  may  order — ^"the 
prisoner  to  be  taken  and  conveyed  to  the  justice  who  first  issued 
the  warrant.''  It  is  unnecessary  to  decide  the  full  meaning 
of  these  latter  words,  or  what  either  of  these  justices  could  be 
compelled  to  do — ^neither  of  them  is  now  before  the  Court. 

As  to  tbe  second  point,  it  has  always  appeared  to  me  to  be 
the  daty  of  the  Court  to  assume  that  Parliament  will  not 
lightly  attempt  to  exceed  its  territorial  limits,  and  that 
should  such  an  effort  ever  be  made,  the  Legislature 
would  in  justice  to  all  those  who  are  concerned  in  the 
administration  of  justice  give  utterance  to  their  intentions  in 
plam  and  unmistakable  language  conveying  distinctly  what 
its  meaning  and  intentions  are.  For  all  these  reasons,  I 
think  the  words  ''execute  the  same"  authorise  the  arrest  of  the 
person  charged  and  the  conveying  him  to  the  limits  of  Victoria 
and  no  farther — being  within  the  jurisdiction  of  the  justice 
endorsing  the  warrant.  The  subsequent  words  "and  to  convey 
ihe  person,"  &c,  are  applicable,  so  far  as  the  justice  who  is  to 
endorse  is  concerned,  solely  to  questions  arising  between  justices 
of  limited  jurisdiction  within  Victoria.  I  think  the  Rule  for  a 
fnandamus  should  be  absolute,  the  warrant  being  presented  to 
the  justice  by  one  of  the  persons  to  whom  it  was  originally 
directed. 
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I  Stephen  J.    I  am  of  the  same  opinion.    I  c 

MA  conclusion  to  be  quite  consistent  with  our  < 
M*Mackin  (o),  and  I  hold  to  every  word  of  m; 
^^^  that  case;  it  has  assisted  me  in  coming  to  an  f 
conclusion  now.  It  turned  upon  the  New  So 
prisoner  having  been  sent  from  New  South  V 
I  there  said  "  To  my  mind,  the  question  is  noi 
the  New  South  Wales  Act  is  vZtra  vires, 
construction  put  upon  sec.  4  of  the  eu 
mode  of  its  application  is  ultra  vires''  Th 
only  to  carry  out  the  legislation  within  oui 
we  are  bound  to  follow  it  as  far  as  we  cai 
influenced  also  in  construiug  it,  by  the  con 
are  not  to  make  it  extend  beyond  the  local  lin 
tion  of  this  colony,  unless  its  language  obliges 
In  Leonard  Watson's  Case  (p),  one  argument 
terms  of  the  enactment  would  authorise  exti 
the  Court  said  that  they  would  not  impl] 
kind,  unless  the  words  admitted  of  no  doi 
clear  intention  of  the  present  enactment  i 
South  Wales  constable  authority  to  act  i 
in  Victorian  territory,  and  to  authorise  a  Vici 
act  upon  the  New  South  Wales  warrant  in 
confined  to  the  limits  of  the  jurisdiction  of 
Victoria.  The  63rd  section  is  inartificially  i 
sections  of  Jervis'  Acts,  applying,  one  to 
England  and  Ireland,  and  the  other  to  dii 
England;  it  has  omitted  to  strike  out  the  las 
scheduled  form;  but,  as  that  form  is  not  pres 
the  Court  is  at  liberty  to  do  it  now. 

In  my  view,  it  is  immaterial  whether  the  ( 
terminous  with  ours  or  not ;  the  sea  is  the  cc 
all  the  world;  a  constable  coming  here  with  a 
mania  might  get  it  backed,  and  take  his  prisor 
in  Leonard  Watson's  Case  (p),  under  the  Canad 
this  Court  would  not  order  a  justice  to  do  what 
to  an  action. 

(0)    1  V.L.R.,  L.  274.  {p) 
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HiGiKBOTHAM,  J.  Tbe  argument  which  has  been  addressed  to 
U8  in  showing  cause  against  this  application  consists  of  two 
distinct  propositions.  The  first  is,  that  the  Parliament  of  Victoria 
had  no  power  to  enact  sec.  63  of  "TAe  Juaticea  of  the  Peace 
StahUe  1865 ;"  and  the  second  is,  that  it  is  competent  for  the 
Supreme  Court  to  entertain  the  question  of  the  jurisdiction  of 
Parliament,  and  that  it  will  not  enforce  a  law  passed  by  Parlia- 
ment in  cases  where  it  is  of  opinion  that  Parliament  had  not 
jurisdiction  to  make  the  law. 

The  first  proposition  has  been,  I  think,  established  in  argu- 
ment The  warrant  in  this  case  was  issued  by  a  justice  of  the 
peace  m  New  South  Wales.  The  63rd  section  purports  to 
authorise  the  peraon  bringing  the  warrant,  upon  obtaining  the 
endorsement  of  a  Victorian  justice  of  the  peace,  and  by  virtue 
thereof,  to  execute  the  warrant,  and  to  carry  the  person  against 
whom  it  i^as  issued  before  the  justice  who  first  issued  it — that  is 
to  say,  before  a  justice  in  another  colony  and  outside  the 
boundaries  of  Victoria.  This  section,  therefore,  authorises  in 
certain  cases  the  imprisonment  of  a  person  beyond  the  geo- 
gcaphical  limits  of  Victoria.  I  think  that  it  cannot  be  disputed, 
as  a  matter  of  abstract  speculation,  that  the  Legislature  of 
Victoria  has  no  jurisdiction  beyond  those  limits.  By  '*The  Conatir- 
tution  Act,"  sec.  1,  it  has  power  to  make  laws  only  "  in  and  for 
Victoria:"  In  this  respect  independent  states  are  in  the  same 
position,  at  least  with  regard  to  the  subjects  of  other  independent 
states  and  their  property,  as  those  colonies  of  Great  Britain 
which  possess  plenary  powers  of  legislation  and  self-government. 
Both  are  restricted  as  to  acts  of  legislation  by  territorial  limits, 
those  limits  being  fixed  in  the  one  Case  by  an  Imperial  Statute, 
and  in  the  other  case  by  the  established  principles  of  inter- 
national law.  The  first  of  the  three  celebrated  axioms  of 
Haberus  lays  down  the  rule  for  independent  states  in  distinct 
terms:  **  Legea  cujuaque  imperii  vim  habent  intra  terminoa 
ejuadem  reipubliccB  omneaque  ei  auhjectoa  obligant,  nee  vltra" 

**  No  state  can  by  its  laws  directly  affect,  bind,  or  regulate  property  beyond  its 
own  territory,  or  control  persons  who  do  not  reside  within  it,  whether  they  be 
natiTe-bom  subjects  or  not ;  a  different  system  which  would  recognise  in  each 
state  the  power  of  regulating  persons  or  things  beyond  its  territory,  would  exclude 
the  equality  of  rights  among  different  states,  and  the  exclusive  sovereignty  which 
belongB  to  each  of  them"—FasUx,  Droit  InUrnaiianale  Priv^  §  10. 
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The  rule  of  territorial  limit  of  legislation,  e 

regards  British  subjects  in  foreign  countries,  has 

nised  in  English  courts: 

"  Parliament  has  no  power  to  legislate  for  foreigners  out  of  1 
yond  the  jariadiction  of  the  British  Crown." — Lopez  y,  Bursl 
of  this  country  is  to  legislate  for  its  subjects  all  the  world  ov( 
within  its  jurisdiction,  but  no  further." — Per  Lusfiingtan  in  ; 

The  second  proposition  remains  to  be  conside: 
assumed  in  argument  that  if  the  Legislature  ex( 
in  enacting  the  63rd  section,  this  Court  is  compe 
whether  there  has  been  such  excess  or  not,  and 
law,  found  to  be  in  excess  of  the  powers  of  the 
not  be  enforced.  No  authority  has  been  cited 
Supreme  Court  possesses  this  jurisdiction.  A 
more  than  once  been  asserted:  see  per  Cha\ 
Djll  (8),  and  Kenny  v.  Chxipman  (t).  The  clai 
exercised  by  this  Court,  but  not  in  regard  1 
Victorian  Legislature:  see  Bxiy  v.  M'Mackin  (v) 
of  Australian  history,  that  the  repeated  assertic 
a  neighbouring  colony  of  an  alleged  right  to  que 
of  acts  of  the  Legislature,  led  to  the  enactmen 
Act,  28  &  29  Vic,  c.  63.  And  I  cannot  exclu 
mind  the  recollection  of  the  fact  that,  under  th< 
but  then  prevalent  impression,  a  law  officer  < 
October,  1867,  gave  advice  to  a  department  of  tl 
Victoria,  which  caused  the  practice  of  backing  1 
warrants  in  this  colony  to  be  stopped,  and  made  a 
63rd  section  ever  since.  The  English  Courts  anc 
however,  have  never  claimed  the  right  to  sit  i 
Acts  of  Parliament  passed  by  the  British  Leg 
contrary,  instances  are  not  wanting  in  which 
Judges  have  expressly  disclaimed  such  right,  at 
their  obligation  to  obey  and  give  effect  to  laws 
lature  either  had  no  power  to  enact,  or  by  univei 
not  to  have  enacted.  In  Reg.  v.  Keyn  (w),  Cockh 

''If  the  Legislature  of  a  particular  country  should  think 
ment,  to  render  foreigners  subject  to  its  law,  with  reference 

(0  1  W.  &W., 
(v)  1  V.L.R.,  I 
(tr)  2  Ex.  D.,  a 


(9) 
(r) 
(*) 


4  Moo.  P.  C.  300. 
1  Sw.  Adm.  96. 
1  W.  &  W.,  L.  187. 
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beyond  the  limits  of  its  territory,  it  would  be  incumbent  on  the  Courts  of  such 
ooantiy  to  give  effect  to  such  enactment,  leaving  it  to  the  State  to  settle  the 
qaestion  of  international  law  with  the  Governments  of  other  nations."  "The 
Fsrlisment  of  Great  Britain,  it  is  true"  (says  Dr.  Lushington,  cited  in  JReg,  v. 
Kqfn{x),  "has  not,  according  to  the  principles  of  public  law,  any  authority  to 
legiaUte  for  foreign  vessels  on  the  high  seas,  or  for  foreigners  out  of  the  limits  of 
British  jurisdiction ;  though  if  Parliament  thought  fit  so  to  do,  this  Court,  in  its 
instance  jurisdiction  at  least,  would  be  bound  to  obey." 

The  following  remarkable  words  of  Willes,  J.,  in  Lee  v.  BvAJLe 
and  Torrington  Junctiork  Bailway  Go.  (y),  appear  to  me  to 
indicate  the  true  positions  relatively  of  the  Legislature  and  of 
Courts  of  justice,  and  the  proper  functions  of  the  latter  with 
respect  to  Acts  of  Parliament: — 

"I  would  observe,  aa  to  these  Acts  of  Parliament,  that  they  are  the  law  of  this 
land,  and  we  do  not  sit  here  as  a  Court  of  Appeal  from  Parliament.  It  was  onee 
•aid— I  think  in  Hobart — that  if  an  Act  of  Parliament  were  to  create  a  man  judge 
is  his  own  case,  the  Court  might  disregard  it.  That  dictum,  however,  stands  as  a 
warning,  rather  than  an  authority  to  be  followed.  We  sit  here  as  servants  of  the 
Qneen  and  the  Legislature.  Are  we  to  act  as  regents  over  what  is  done  by  Parlia- 
ment, with  the  consent  of  the  Queen,  Lords  and  Commons  ?  I  deny  that  any  such 
aathority  ejusts.  If  an  Act  of  Parliament  has  been  obtained  improperly,  it  is  for 
the  Leguslature  to  correct  it  by  repealing  it ;  but  so  long  as  it  exists  as  law,  the 
Courts  are  bound  to  obey  it.  The  proceedings  here  are  judicial,  not  autocratic, 
which  they  would  be  if  we  could  make  laws  instead  of  administering  them." 

This  last  sentence,  if  "unmake"  be  substituted  for  "make,"  is 
pertinent  to  the  present  case.  Laws  are  the  decrees  of  the  High 
Court  of  Parliament,  and  if  the  Supreme  Court  should  allow  itself 
to  judge  of  the  competence  of  Parliament  to  enact  this  or  any 
other  law,  the  inferior  would  be  sitting  as  a  court  of  appeal 
from  the  superior  court,  and,  by  refusing  to  administer,  would  in 
effect  unmake  or  repeal  the  law.  The  objection  taken  to  the 
63rd  section  is  equally  applicable,  I  may  observe,  to  other 
statutes  of  long  standing  and  of  great  practical  utility.  The  pro- 
vision for  the  service  of  writs  of  summons  within  fifty  miles  of 
the  frontiers  of  Victoria  {"Common  Law  Procedure  Statute 
1865,"  sec.  90);  the  attachment  in  Victoria  of  the  property  of  an 
absent  defendant  (lb.  sees.  211-228);  and  the  Prevention  of 
Influx  of  Criminals  Act,  18  Vic.  No.  3,  sec.  2,  are  in- 
stances, amongst  others  which  could  be  cited,  of  interference 
by  the  Victorian  Legislature  with  persons  or  property  beyond 
the  territorial  limits.    If  the  objection  prevail  as  to  one  of  these 

(x)  2  Ex.  D.,  at  p.  220 ;  46  L.  J.  (M.C.)  (y)  L.R.,  6  C.P.  582 ;  40  L.  J.  (C.P.) 
«t^93.  289. 
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laws,  it  must  prevail  as  to  all  of  them.  In  my  ( 
objection  founded  on  an  erroneous  conception 
functions  of  a  court  of  justice,  and  one  that  o 
entertained  by  the  Court  after  its  real  chan 
stood. 

If  this  law  be  binding  on  Victorian  Courts  an< 
ought  to  be  administered  and  enforced  without 
quences.  But  the  risk  run  by  a  magistrate  ba< 
from  another  colony  is  in  fact  inconsiderable.  T 
ing"  is  purely  a  ministerial  act,  and  the  magistr 
warrant  would  not  be  subject,  in  Victoria  at  1( 
which  might  arise  from  its  execution:  Clarke  v. 
immunity  from  risk  everywhere  would  be  con 
the  courts  of  the  different  Australian  colonies  i 
those  extra-territorial  laws  of  one  another,  wl 
have  been  compelled  by  a  common  necessity  to  ac 
which  English  tribunals  now  extend  to  all  Engli 
plenary  powers  of  legislation:  Phillips  v.  Eyre  (c 
a  mandamua  should  issue. 


Stawell,  C.J.  I  must  not  be  taken  to  co 
opinions  just  expressed  by  my  colleagues;  acce 
currence  with  me  that  the  mandamiLa  should  gO; 
to  be  issued.  The  formal  issue  will,  I  presume, 
the  Justice  will  act  on  the  intimation  of  the  Cou 

R^de  absolute 

Attorney  for  the  applicant:  Hopkins. 
Attorney  for  the  respondent:  Sutherland,  Cro 


(s)  2  Ex.  395;  17  L.J.  (M.C.)  189. 


(a)L.R.,4Q.B.  22 
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PEARCE  V.  THOMAS.  1881 

Co9ti^Trtspas$^Verdict  for  less  than  KH.—No  urtiftcaU  alt  trial—Order  to  tax       May  2. 
eosts-^Nuaay—Waher—** Common  Law  Procedure  Statute  IS66,'*  see.  429— 
**Cmmtif  CouH  Statute  1869,"  sec.  4l'-Bq>eal  by  fn^f^UoatUm. 

See.  41  of  Act  No.  345  does  not  repeal  seo.  429  of  Aet  No.  274  If,  therefore,  in 
an  action  of  trespaaa  in  which  not  more  than  lOL  is  recovered,  the  Judge  declines 
to  certify  that  the  action  was  brought  to  try  a  rights  or  that  the  trespass  was 
wilfol  and  malieioos,  a  sabseqnent  order  to  tax  costs  is  a  nullity,  and  the  objection 
to  it  cannot  be  waived  by  the  subsequent  conduct  of  the  defendant  in  attending 
taxation,  and  taking  other  steps  in  the  cause. 

Trespass.  The  plaintiff  had  a  verdict  for  40«.  in  each  of  two 
actions  consolidated,  the  learned  Judge,  StaweU,  C. J.,  refusing  an 
application  at  the  trial,  for  a  certificate  under  sec.  429  of  the 
"Common  Law  Procedure  Statute  1865"  (No.  274).  A  subse- 
quent application  was  on  25th  October  made  for  a  certificate  under 
sea  41  of  the  *' County  Court  Statute  1869"  (No.  345),  which  was  re- 
fased,and  the  costs  were  taxed  at  11.  Is,  in  each  action.  The  plaintiff 
considering  that  the  effect  of  the  order  of  23th  October  was  that 
costs  ought  to  be  taxed  on  the  County  Court  scale,  a  subsequent 
order  was  obtained  by  him  on  9th  December  to  tax  his  costs  on 
scale  A  of  the  County  Court,  and  they  were  taxed  at  242.  la.  Id., 
which  were  ordered  to  be  paid  to  the  plaintiff's  attorney.  The 
defendant  then  obtained  a  Rule  nisi  to  set  aside  the  last  order, 
on  the  grounds  that  it  was  against  the  policy  of  the  law,  and  that 
it  was  ultra  .vires. 

Molesworih  showed  cause — The  order  of  9th  December  was  in 
fact  explanatory  of  the  previous  order  of  25th  October.  Sea  429 
of  the  "  Common  Law  Procedure  Statute  1865"  (No.  274),  adopt- 
ing {inter  alia)  the  English  Act  3  &  4  Vic.  c.  24,  but  sub- 
j  Btituting  lOi.  for  40^.,  was  impliedly  repealed  by  sea  41  of  the 
I  ''Cwinty  Court  Statute  1869"  (No.  345).  The  plaintiff,  havmg 
obtained  an  order  under  ^he  latter  enactment,  did  not  require  a 
certificate  such  as  is  required  by  3  &  4  Vic,  a  24,  that  the  tres- 
pass was  wilful  and  malicious,  or  that  the  action  was  brought  to 
try  a  right.  But  even  if  there  is  no  such  repeal,  the  defendant  s 
objection  is  one  which  is  capable  of  waiver;  and  the  affidavit  for 
V.LB.,  Vou  VIL,  Uw.  L 
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1881       the  plaintiff  shows  that  the  defendant  atten 


^sARcs  under  the  order  of  9th  December;  also  tha 
[^oMAs  summons  to  set  off  a  judgment  which  he  had 
the  plaintiff,  against  the  costs  so  taxed;  and  th 
an  order  being  made  that  his  said  judgme 
off  against  such  taxed  costs,  subject  to  the  liei 
attorney.  The  defendant  has,  therefore,  wai\ 
OrgUl  V.  Bdl  (a).  Strachey  v.  Lord  OsbovTie  (I 
as  the  English  County  Court  Act  is  not  the  san 

Dr.  Mackay  in  support  of  the  Rule — The  le 
no  jurisdiction  to  make  the  order  complainec 
Vic.,  c.  24,  as  modified  by  sec.  429  of  Act  No.  2\ 
has  recovered  less  than  lOL,  he  cannot  get 
damages,  the  Judge  not  having  certified  tha 
brought  to  try  a  right,  or  that  the  trespass 
malicious.  The  order  of  the  Judge  was  thei 
and  a  nullity.  Being  a  nullity,  the  objection  t 
waived  by  subsequent  acts  of  the  defendan 
County  Court  Act  is  to  be  read  with  3  &  4  Vi 
V.  Lord  Osborne  (6). 

Per  Curiam.  Sec.  41  of  the  "County  Cou 
(No.  345),  does  not  profess  to  repeal  sec.  429  of  t 
Procedure  Statute  1865  "  (No.  274),  nor  do  we 
such  repeal  by  necessary  implication.  As  the  c 
by  3  &  4  Vic,  c.  24,  had  not  been  obtained,  tl 
is  now  sought  to  set  aside,  was  a  nullity;  and  tl 
could  be  no  waiver.    The  Rule  must  therefore  I 


Attorney  for  the  plaintiff:  GUlow. 
Attorney  for  the  defendant:  Kidston, 

(a)  1  Ex.  466.  {b)  L.R.,  1 
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•'  Tks  StaiuU  of  Evidence  1864"  (No,  197),  Me.  4— OonunuMon  to  examine  iriMeMM 

(ibroad'-DiscreUon  qf  Judge  to  r^fitse,  April  4. 

On  application  for  a  commiasion  to  examine  witnesses  abroad,  a  Judge  has  a      June  2?. 
discretion  to  refuse  it,  if  it  will  not  conduce  to  the  due  administration  of  justice, 
ftoaf  of  any  legal   defence,  however,   ought,  in  the  absence  of  any  special 
eiieiimsfeancea,  to  be  regarded  as  so  conducive. 

Action  on  a  dishonoured  cheque,  and  on  the  common  counts 
for  interest,  for  goods  sold  and  delivered,  work  done,  money  lent, 
and  money  paid.  The  pleas  were  infancy;  to  first  count,  want  of 
notice  of  dishonour;  and  to  residue,  never  indebted:  Replications: 
(2)  ratification  in  writing  after  attaining  majority;  (3)  as  far 
as  relates  to  goods  sold  and  delivered,  that  they  were  necessaries. 
The  defendant  was  arrested  on  a  capias,  and  lodged  the  amount 
claimed.  After  the  plaintiff  had  given  notice  of  trial,  the 
defendant  took  out  a  summons  for  a  commission  to  take  evidence 
in  France,  the  country  of  his  birth,  in  support  of  the  plea  of 
infaney.  Higinbotham,  J.,  refused  to  grant  a  commission.  The 
case  did  not  come  on  for  trial  in  the  sittings  for  which  notice  had 
been  given,  and  during  the  long  vacation  the  defendant  obtained 
from  France  a  copy  of  a  certificate  of  birth  of  a  person  alleged  to 
be  the  defendant    Shortly  after  service  of  a  fresh  notice  of  trial, 
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I88i  the  defendant  again  took  out  a  summons  before  Higinboiham,3,, 
DsSaxs  for  the  issue  of  a  commission,  producing  this  certificate  of  birth, 
ScHt^oBB  ^^*'^  *^  affidavit  identifying  liim  with  the  person  therein  named 
The  learned  J  udge  (9th  March,  1881)  again  refused  the  application, 
stating  that  he  considered  that  he  had  a  discretion  in  the  matter, 
and  that  he  declined  to  use  it  to  aid  a  defence  which  the  facto 
showed  to  be  dishonestly  raised.  The  cause  then  came  on  for  trial, 
when  the  defendant's  counsel  applied  for  a  postponement,  which 
the  learned  Judge,  Steplien,  J.,  refused,  on  the  ground  that  to 
grant  it  would  be  virtually  to  overrule  the  order  of  if  igriniottaw,  J. 
The  defendant  then  withdrew  from  the  trial,  and  a  verdict  was 
found  for  the  plaintiff  for  the  amount  claimed.  The  affida- 
vits for  the  plaintiff  showed  that,  at  the  time  the  defendant 
obtained  the  goods  he,  in  answer  to  a  remark  of  the  plaintiff, 
stated  that  he  was  older  than  he  looked;  that  he  was  23  years  of 
age.  In  the  course  of  an  examination  before  the  Prothonotaiy, 
in  pursuance  of  a  judge's  order,  the  defendant  refused  to  answer 
a  question  whether  he  had  issued  circulars  describing  himself  as 
a  graduate  of  Leipsig,  and  surgeon-dentist  to  the  hospital  at 
Newcastle-on-Tyne,  on  the  ground  that  it  was  put  to  make  him 
criminate  himself;  he  also  declined  to  state  what  age  he  had 
represented  himself  to  be  at  the  time  he  passed  as  such  graduate, 
stating  that,  to  the  best  of  his  belief,  he  had  never  alleged  to 
any  one  that  he  was  of  any  particular  age. 

The  defendant  obtained  a  Rule  nisi  to  set  aside  the  order  of 
Higinbotham,  J.,  of  9th  March,  and  the  verdict  for  the  plaintiff, 
and  for  a  new  trial,  on  the  grounds:  (1)  That  in  the  circumstances 
disclosed  in  the  affidavits,  a  commission  should  have  been 
gi-anted,  to  enable  the  defendant  to  prove  his  plea  of  infancy: 
(2)  That  two  material  and  necessary  witnesses  (naming  them)  on 
behalf  of  the  defendant  were  out  of  the  jurisdiction,  and  unable 
to  attend  the  trial:  (3)  That  the  cause  had  not  been  heard  upon 
its  merits. 

it  WalA  and  MoUsworth  showed  cause — The  Judge  had  a 
discretion  as  to  the  granting  a  commission,  and  the  Court  will 
not  interfere  with  it:  Dye  v.  Bennet  (a);    Parks  v.  Edge  (fc); 

(a)  9  C.a  281;  1  L.M.  ft  P.  92.  (6)    1  Cr.  ft  M.  at  p.  433L 
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Doe  d.  Poole  v.  ErHngton  (c).     The  application  was  made  under        i88l 
"  The  Statute  of  Evidence  1864"  (No.  197),  sec  4.    It  is  not  shown     dbSax* 
that  the  Judge  was  wrong.  [Higinbotham,  J.  I  did  not  think  the  schu^Vmoer. 
Act  made  the  granting  of  a  commission  a  matter  of  right;  and,  in 
view  nf  thA  HishonAftf.  nature  of  the  defence,  I  was  reluctant  to 

e  defendant  is  astopped  from  pleading 
t  V.  Wells  (d);  Liverpool  and  Addphi 
i),  do  not  affect  this  case.  Certainly, 
a  commission,  the  amount  of  security 
\\e  plaintiff's  case  is  further  supported 
rteUi  V.  Gh*oom  (g);  Wolfe  v.  Hart  (A); 


Lule — Why  is  not  the  defendant  to  be 
iefence?  It  might  be  said  that  the 
>  of  goods  is  a  representation  that  the 

should  be  veiy  extraordinary  circum- 
)f  a  commission  shown  to  be  necesssary 
mce.    The  words  "  it  shall  be  lawful," 

are  mandatory.  [Higinbotham,  J. 
it  is  necessary  to  look  at  the  circum- 
|r,  to  ascertain  whether  they  are  man- 
f  Oxford  (k),]  A  jurisdiction  conferred 
considered  mandatory:  M'DougaU  v. 

Commisaionera  (m);  Bai*ii*y  v.  Bar- 
^as  very  stron-'-  ^ — */-**«  ixr^iufr.\ 
of  the  defend 
[)ose  of  carryii 

for  an  infa 
I  in  De  Roo  v. 
r  be  recovere<3 
w  V.  Easton 
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1881  PoUock  on  Contracts,  52-3,  collects  the  cas( 
^^g^^^    StUceman  v.  Dawson  (r);  Barnard  v.  Haggis  i 

j>' Would  not  the  defendant,  on  these  facts,  h 

Exp.  Unity  Banking  Association  re  Ki 
HewUt  (v).]  No  action  at  law  will  lie  agf 
inducing  anyone  to  give  him  credit,  by  means 
Liverpool  and  Adelpki  Association  v.  Fairhc 
action  would  be  an  indirect  way  of  suing  f  < 
Barnard  v.  Haggis  (s) ;  Johnson  v.  Pye  (x),  Cc 
relied  on  by  the  plaintiff,  was  to  the  same 
V.  Oladstone  (z),  where  a  commission  was  r 
evidence  of  one  of  the  parties;  to  .allow  si 
would  be  to  enable  a  party  to  evade  th< 
examination.  In  Adams  v.  Corfidd  (a)  f 
granted^  though  the  desired  evidence  could  h 
from  other  witnesses  within  the  jurisdiction ; 
that  a  party  ought  to  be  allowed  his  choice  oi 
V.  Ligar  (b)  is  in  the  defendant's  favour ;  the 
there  too,  was  to  examine  a  party :  WestmoreU 
The  Court  will  require  the  other  side  to  show ' 
to  induce  it  to  refuse  a  commission:  Spa/rkes  v 


me  22.  Stawell,  C.J.  In  this  case,  an  application 
by  the  defendant  for  a  commission  to  exa 
France — the  place  of  his  birth — in  support  of 
was  refused;  although  the  amount  claimed  h 
Court,  and  a  certificate  of  birth  had  been  pre 
supporting  the  plea;  the  learned  Judge  stati 
exercise  the  discretion  vested  in  him,  in  aid  o 
by  the  facts  to  have  been  dishonestly  raised. 

The  intention  of  the  Act,  allowing  these  c 
issued,  was  to  enable  a  Court  of  Law  to  do  d 

(r)    lDeG.&SiiL90;16L.J.(Ch.)205.  {y)  18  Q.B.  49 

(»)    14C.B.(N.S.)46;32L.J.(CJ>.)189.  {z)  7  Ch.  D.  3 

(0    3  De  G.  &  J.  63;  27  L.  J.  (B.)  33.  (a)  28  L.  J.  (E 

{V)    8  Ex.  146.  (6)  6  W.W.  & 

{w)  9  Ex.  422.  (c)  1  Dowl.,  ]^ 

{X)    I  Sid.  258;  1  Keb.  905.  {d)  5  Scott  402 
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previously  could  have  been  only  eflFected  indirectly  by  the  inter-  1881 
veation  of  a  Court  of  Equity ;  and  the  point  to  be  considered  by  a  ps  Saxb 
Coart  of  Equity  in  such  a  case  would  be  simply,  whether  the  schlewnobr. 
evidence  sought  to  be  obtained  would  support  the  defence  at 
law.  Had  the  defendant  in  this  case  been  guilty  of  any  frauds 
it  was  legal  not  equitable  fraud,  and  that  question  of  fraud 
coald,  I  presume,  have  been  raised  at  law  by  apt  and  proper 
pleadings.  Aa  no  attempt  was  made  to  do  so,  it  is  to  be  pre- 
sumed that  the  alleged  fraud  consisted  solely  in  the  defendant's 
pleading  such  a  defence  as  infancy;  but  if  this  were  to  be  held  a 
fraud,  the  defence  of  infancy  would  be  abolished.  A  discretion 
vested  in  a  Judge  should  not  be  interfered  with  by  the  Court; 
but  in  deciding  on  the  issue  of  a  commission,  neither  the  Court 
nor  a  Judge  possesses  power  to  restrict  a  litigant  to  a  particular 
kind  of  defence,  or  to  prevent  him  from  presenting  his  case,  so 
far  as  pleading  is  concerned,  in  whatever  mode  he  may  think 
most  advantageous  to  his  interest.  The  duty  of  the  Court,  as 
well  as  the  Judge,  in  such  cases,  is  to  consider  what  is  conducive  to 
the  due  administration  of  justice :  CasteUi  v.  Groom  (e).  The 
defence  relied  on  is  allowed  by  law;  in  the  absence  of  fraud,  it 
cannot  be  held  dishonest;  on  the  contrary,  at  law  it  is  deemed 
meritorious,  and  the  trial  of  such  a  defence  should  be  furthered, 
not  obstructed,  by  those  concerned  in  the  administration  of 


The  Court  or  a  Judge  is  at  liberty  to  consider  questions  of 
convenience  or  inconvenience,  of  whether  the  application  is  made 
boTidfide,  or  for  the  purposes  of  delay,  or  in  support  of  a  sham 
defence;  but  in  the  absence  of  such  questions  the  applicant  is,  in 
my  opinion,  entitled  almost  as  of  right  to  the  assistance  he 
solicits.  The  Rule  obtained  will  be  absolute  for  a  new  trial;  [and 
the  commission  applied  for  should  be  issued. 

Stephen,  J.  There  can  be  no  doubt  that  there  is  a  discretion 
&8  to  the  grant  or  refusal  of  a  commission.  The  object  is  to  enable 
a  bit  and  expeditious  determination  of  the  real  matter  in 
controversy  between  the  parties.  Therefore,  generally  speaking, 
the  question  of  discretion  depends  on  what  sort  of  witnesses  are 

(e)  18  Q.a  490. 
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1881  to  be  examined,  and  whether  it  is  possible  to  pi 
iSaxb  trial  The  question  also  arises  as  to  the  balance 
MNOER.  ^^  ^itl^^r  side.  In  some  cases  the  Judge  may  re 
deposited  in  Court  as  security,  or  a  party  may  f 
not  applying  in  due  time.  The  question  here  is 
of  these  grounds,  and  therefore,  the  refusal  to  a 
can  only  be  sustained,  if  at  all,  on  the  ground  i 
one  in  some  way  under  the  control  of  the  Court 
see  that  it  is.  It  is  said  that  this  defence  of  i 
be  encouraged;  but  as  the  law  permits  such  a  < 
should  allow  it  to  be  determined  in  the  d 
expeditious  manner. 

HiGiNBOTHAM,  J.  This  judgment  affirms  t 
granting  of  a  commission  to  examine  witne 
within  the  discretion  of  the  Judge  to  whom 
made.  It  is,  in  no  sense,  a  right  of  the  part}/ 
commission.  The  order  is  applied  for  undej 
of  the  *' Statute  of  Evidence;**  the  words  of 
permissive  only,  and  where  the  words  of  an  . 
are  permissive  only,  and  do  not  contain  any  < 
involve  by  necessary  implication  an  implied  obli 
the  power  conferred  by  the  Act,  the  exercise 
discretionary  only.  That  was  decided  recently 
Bishop  of  Oxford  (/).  No  doubt  the  Judge  is  un 
to  consider,  in  dealing  with  this  and  other  mat 
tion,  what  is  most  conducive  to  the  prompt  as 
administration  of  justice;  and  in  the  exercise 
he  may  refuse  a  commission  whether  it  be  appl 
one  of  the  parties:  CaatdU  v.  Groom  (g),  or  a  v 
a  party  to  the  suit:  The  M.  Moxham  (h). 

Where  a  Statute  gives  a  discretion  to  a  Judge 
a  particular  act,  it  is  always  competent  for  the 
his  discretion.     That  was  decided  in  the  Duk 
Crawshay  (j).    But  as  a  rule  the  Court  will  i 
the  discretion  of  the  Judge  except  in  certain  cc 

(/)  6  App.  Caa.  214.  (A)    1  Pr.  D.  p. 

ig)    18  Q.B.  490.  {j)   L.R,,  1  C.P 
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1881       as  required  by  rule  7.    He  now  applied  for  leave  to  siga  the 

fnre       roll-book  nunc  pro  tunc 
Duffy. 

Hood  for  the  applicant — An  affidavit  has  been  made  by  Mr. 

Duffy»  in  which  he  states  that  in  March,  1880,  he  attended  at 

the  Supreme  Court  Library,  and  complied  with  all  conditions 

except  that   he   inadvertently  omitted   to  sign   the  students' 

roll-book.    A  previous  application  under  similar  circumstances 

has  been  granted  by  the  Court. 

Application  granted. 


June  23, 


RKGINA  V,  BULL  and  WALL. 

Larceny— Po$8e$9ion  obiaified  by  fraud. 

If  poaMsnon  of  a  chattel  alleged  to  have  been  stolen,  has  been  obtained  by  fraod, 
and  that  fraud  was  meditated,  the  offence  of  larceny  may  be  complete  without 
farther  proof  of  an  cuportavU, 

Special  case  reserved  for  the  opinion  of  the  Court  by  Sigin- 
bothamy  J.  The  prisoners  were  tried  at  the  Assize  Court,  Ballarat, 
on  23rd  and  25th  May,  1881,  on  two  presentments ;  the  first  for 
feloniously  taking  and  carrying  away  certain  money,  of  the  money 
&c.,  of  F.  B.  Wilson;  the  second  presentment  was  in  a  similar  fonn 
for  taking,  &c.,  the  money  of  Elizabeth  Clifford 

The  evidence  showed  almost  precisely  similar  facts  in  each 
case.  On  Saturday  evening,  23rd  April,  both  prisoners  went  into 
the  bar  of  the  Bucks  Head  hotel,  Ballarat,  and  asked  the  barmaid 
for  two  small  beers,  the  price  of  which  was  sixpence.  Wall  put 
down  half-a-sovereign.  The  barmaid  took  it  and  gave  him  nine 
shillings  and  sixpence  change.  Wall  took  up  the  nine  shiUings 
and  sixpence  and  kept  it  in  his  hand,  and  said  to  Bull,  '*Have 
you  sixpence  on  you.''  Bull  put  his  hand  in  his  pocket,  took  out 
sixpence,  and  handed  it  to  Wall.  Wall  then  said  to  the  barmaid, 
"  If  you  give  me  half-a-sovereign  I  will  give  you  silver  for  it  It 
will  be  handier  for  you."  She  gave  him  back  half-a-sovereign, 
the  silver  being  still  in  Wall's  hand.  He  then  said  to  her, ''  If 
you  give  me  a  one  pound  note  I  will  give  you  change,  it  will  be 
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handier  for  you."    She  gave  him  the  one  pound  note,  and  he        1881 
returned  to  her  the  nine  shillings  and  sixpence,  the  sixpence  and     Rboika 
the  half-sovereign.    The  note  given  to  the  prisoners  was  taken  by       g^'j^ 
the  barmaid  from  the  till.    The  barmaid  stated  that  she  gave  the      _^^ 
one  pound  note  in  the  belief  that  she  had  received  the  silver  to 
which  she  was  entitled  in  exchange  for  the  half-sovereign,  and 
that  she  was  in  the  belief  that  the  prisoners  were  giving  her 
ebange  for  the  one  pound  note.    On  the  part  of  the  prisoners,  at 
the  trial,  it  was  submitted  that  as  there  appeared  to  be  an  inten- 
tion on  the  part  of  the  barmaid  to  transfer  the  property  in  the 
one  pound  note,  there  could  be  no  felonious  taking,  and  on 
this  point  the  jcase  was  reserved  for  the  Court.     The  jury  in 
answer  to  questions  left  to  them  by  the  judge  found: — (1)  lliat 
the  one  pound  note  was  taken  by  the  prisoners  with  intent  to  de- 
fraud, and  not  by  error  or  mistake.  (2)  That  the  barmaid  put  down 
the  one  pound  note  on  the  counter  by  mistake,  believing  she 
was  only  giving  the  proper  change,  and  believing  she  was  to 
receive  the  proper  change  in  the  prisoners'  money. 

No  appearance  for  the  prisoners. 

Adjamson  in  support  of  the  conviction. 

Fkr  Curiam  (a).  We  think  the  convictions  should  be  affirmed. 
The  jury  found  that  there  was  a  fraudulent  intent;  and  where 
possession  has  been  obtained  by  fraud  and  that  fraud  was 
meditated  an  asportavil  may  be  inferred,  and  the  offence  be 
complete:  R.  v.  Slowly  and  Humphrey  (6);  In  R.  v.  M'Kale  (c), 
the  facts  were  similar  to  those  in  this  case:  R.  v.  Middleton  (d) 
is  to  the  same  effect. 

Conviction  ajfflrmed. 

Attorney  for  the  Crown:  Sutherlai^d,  Crown  Solicitor. 

(a)  StaweU,  C.J.,  and  ffiginbotham,  J.       (c)    L.B.,  1  C.G.R.  126. 
[h]  12Coz2G9.  {d)  L.K.,  2  C.C.R.  38. 
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881  REGINA  v.  M*CALL 

^  23  CovnUr/eit  coins — Medal 

Where  a  prisoner  had  passed  three  medals  as  coi: 
evident  to  a  casual  obsenrer  were  not  so,  and  another 
and  gave  change,— ^etf,  suflScient  evidence  to  sup] 
counterfeit  coin. 

Special  case  reserved  for  the  opinioi 
chairman  of  Qeneral  Sessions,  Kyneion. 
appear  in  the  judgment. 

No  appearance  for  the  prisoner. 

/.  T.  T.  Smith,  in  support  of  the  con\ 
upon  by  the  Court. 

Per  Curiam  (a).  The  prisoner  was 
counterfeit  coin,  and  the  question  resei 
whether  there  was  evidence  to  go  to  the  , 
conviction.  The  evidence  shows  that  the  p 
three  coins,  counters,  or  medals,  and  on  be 
witnesses  for  the  Crown  to  pay  a  bill  o 
said  he  had  no  money.  Next  morning  h 
in  answer  offered  one  of  these  three  medi 
was  good,  he  said  it  was.  Witness  still 
returned  the  coin,  asking  him  if  he  wei 
Prisoner  again  assured  him  that  it  was. 
it,  and  gave  the  prisoner  the  change,  after 
due  to  him.  The  witness  seemed  aftet 
admitted  that  he  knew  these  coins  were  b 
The  learned  chairman  apparently  had  so 
fraud  was  so  palpable.  But  the  witness 
coin  to  have  been  genuine,  since  he  receiv 
for  it.  Quilty  knowledge  under  such 
inference  of  fact  with  which  the  jury  w 
properly  be  said  there  was  no  evidence  to 
the  conviction  was  right. 

Attorney  for  the  Crown:  Sutherland,  C 

(a)  S^weil,  C.  J.,  and  ffiginboti 
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RBGINA  V.  WALKER,  Ex  paetb  TEUDGEON.  1881 


*'L9eal  CknemmefU  Act  1874''  (No.  506),  mc.  398— Contfic^ion— 2*100  <^«nce«—      June  21^. 
Superjluotts  words. 

A  oonyiction  under  sec  398  of  the  '^Local  OovemmetU  Ad  1874"  (No.  606),  for 
dispbdng,  taking  np,  and  remoTing  soil  from  a  street  is  not  bad,  as  being  for  two 
offenoes. 

The  use  of  snperflnoas  words  in  a  conyiction  does  not  inyalidate  it 

Order  nid  (under  Act  No.  571)  to  quash  a  conviction  by 
justices  at  Collingwood.  The  city  of  CoUingwood  had  let  a  con- 
tract for  forming  Leslie-street  to  one  Mulhall,  who  had  sub-let 
a  contract  to  plough  down  the  street  to  one  Healey,  who  sub-let 
again  to  the  applicant  Trudgeon.  Trudgeon  was  convicted  by 
the  justices  on  an  information  under  sec.  398  of  the  "Local 
Oovemmerd  Ad  1874"  (No.  506).  The  conviction  was  expressed 
to  be  for  that  he  (the  said  Trudgeon)  ''  unlawfully  did  displace, 
take  up,  and  remove  soil  of  a  street  under  the  management,"  &c., 
and  proceeded  to  adjudge  that  he  should  forfeit  and  pay  the  sum 
of  five  pounds.  The  defendant  obtained  an  Order  nisi  to  quash 
the  conviction,  on  the  grounds  that  the  conviction  was  for 
more  than  one  offence,  and  that  the  conviction  was  for  too 
little,  inasmuch  as  it  should  have  imposed  a  further  penalty, 
as  mentioned  in  sec.  398  of  the  Act  No.  506. 

Williams  showed  cause — The  objection  is  to  the  word 
"remove."  Kemoving  is  no  offence  at  all  under  sec.  398. 
[Stawkl,  C.J.  Removal  is  alteration.]  But  alteration  is  not 
necessarily  a  removal.  If  the  word  alteration  wore  used,  it  is 
submitted  the  conviction  would  still  be  good.  To  take  as  an 
illustration  sec.  50  of  ''  2%e  Justices  of  the  Peace  Statute  1865" 
(No.  267).  The  words  used  there  are  "  aids,  abets,  counsels  or 
procures;"  and  in  Ex  parte  Smith  (a),  a  collocation  of  words  exactly 
the  same,  was  held  good.  Removing  here  being  no  offence  under 
the  Statute  is  mere  surplusage,  and  it  must  be  taken  that  there 
was  no  conviction  for  removing.  As  to  the  other  ground  for  the 
Rale,  it  is  said  that  in  addition  to  the  penalty  of  five  pounds,  a 

(a  3  H.  &  N.  227;  27  L J.  (N.S.),  M.C.  186. 
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1881        further  penalty  not  exceeding  five  shillings  s 


for  every  square  foot  displaced,  &c.     Under  se 
penalty  is  to  be  imposed  for  every  square  foot 


DOBOK. 


BGINA 
V. 
ILKBR, 

parte  ing  one  square  foot;  there  is  no  further  per 
square  foot,  or  for  any  fractional  portion  of  a  si 
The  justices  did  not  find  that  the  amount  disp 
two  square  feet.  They  gave  him  the  benefit 
only  fined  him  for  the  displacing  itself.  The  Co 
fere  with  their  discretion.  Their  decision  on  a 
final:  it  v.  Justices  of  Flintshire  (6). 

Sir  B.  (yiiOgJUen,  in  support  of  the  Order  ni 
not  an  offence,  then  the  justices  have  convicte 
an  offence.  Removing  is  the  substance  of  the  o: 
thought  so  by  refusing  an  application  to  str 
information;  it  is  not  mere  surplusage.  [EEio 
you  say  the  justices  have  convicted  for  somethi 
offence,  is  not  that  a  case  for  appeal.]  I 
that  removing  is  not  displacing.  There  was  i 
license,  and  displacing  without  license.  Tb 
convicted  of  two  offences,  or  of  something 
an  offence.  In  22.  v.  Narih  (c)  the  informatio 
''  beer  or  ale,"  and  the  conviction  on  that  was  h 
difference  between  the  words  used  is  greater. 
There  was  an  alternative  there.]  In  R.  v.  Borid  i 
was  for  stealing  "sovereigns  and  half-sovei 
conviction  was  held  bad.  The  conviction  shoul( 
by  following  the  words  of  the  Statute,  that  i 
within  their  jurisdiction.  The  conviction  also 
little  is  necessarily  bad  on  the  face  of  it: 
Qiteen  (c);  R  v.  CaU  exparte  M' Donald  (/).  It  ia 
justices  have  decided  on  a  question  of  fact,  a: 
cannot  go  behind  that,  but  the  Court  will  not 
so :  R.  V.  Timaon  (g).  If  they  did  so  decide 
expressed  on  the  conviction  that  the  quantity  d 
than  two  square  feet. 

(6)    2  New  Seas.  Casea  572.  («)  7  Q.B.  586 ;  1 

(c)  6D.  &R.  143.  (/•)2V.L.K.,L. 

(d)  19  L.J.,  M.C.  138.  (g)  L.R.,  5  Ex.  2 
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Per  Cubum  (h).     We  think  the  conviction  sufficient.    The        1881 
justices  purporting  to  convict  of  what  is  not  an  offence  may  be      Bbouta 
regarded  as  surplusage,  so  long  as  a  valid  offence  aptly  laid  still    walkkr, 
remains.  As  to  the  objection  that  the  amount  found  to  have  been  ^^  p^^^ 
displaced  might  have  been  more  than  two  square  feet,  there  are 
no  averments  from  which  such  a  conclusion  could  be  legitimately 
deduced.    The  Order  nisi  must  be  discharged. 

Order  niei  discharged. 
Attorney  for  the  relator :  Lyons. 
Attorney  for  the  respondent :  M*Kean  io  Leonard. 

(h)  StatoeU,  C.  J.,  and  Higinbotham,  J. 


RBQINA  V.  TAYLOR,  Kx  parte  TOGNINI.  j^ne  23. 

"  The  Ideendng  Act  1876  "  (No.  666),  9ec8.  35,  36,  Z^^Lieensing  meeHngs. 

Where  the  licensing  magistrateB  refased  an  adjournment  applied  for  on  the 
groand  that  no  notice  of  objections  had  been  received  by  the  applicant  for  a  license, 
sad  afterwards  refased  him  a  license,  the  Court  granted  a  mandamus  to  compel 
the  magistrates  to  hold  a  meeting  and  re-hear  the  application. 

Role  nisi  for  a  Tnandamus  to  compel  the  licensing  magistrates 
at  Baylesford  to  hold  a  meeting  and  hear  an  application  hy  the 
applicant  Tognini  for  a  publican's  license.  Tognini  had  applied 
for  a  license  at  the  meeting  of  the  bench  in  December  last,  and  at 
the  hearing  the  police  objected  that  the  premises  were  not  in 
proper  repair.  No  previous  notice  of  objection  had  been  given  to 
the  applicant.  He  therefore  asked  for  an  adjournment  as 
provided  for  in  the  concluding  words  of  sec.  88  of  "  The  Licensing 
Ad  1876"  (No.  566).  An  adjournment  was  refused,  and  the 
license  was  finally  refused. 

No  one  appeared  to  show  cause. 

Williams  in  support  of  the  Rule — It  is  the  duty  of  the 
licensing  magistrates  to  "  hear  and  determine"  sec.  36 ;  here  they 
only  determined^  they  did  not  hear  the  evidence,  at  least  not  all 
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of  it — the  aoBwers  to  the  objectioiis — ^they  are 
'  the  evidence.  Sea  35  does  not  confine  the  lio 
to  the  month  of  December^  they  axe  to  sit  un 
are  disposed  of,  and  by  sec  36  they  may  adj 
time.  It  16  only  necessary  they  should  meet 
licensing  business  in  December,  on  the  Slsi 
although  their  meetings  may  have  ended  now, 
meet  again  until  next  December  in  the  ordinal 
yet  if  a  TnandamiLS  issues  they  must  hold 
meeting,  or  a  meeting  to  complete  the  bi 
improperly  left  undone  at  the  last  meeting.  [ 
undue  delay  in  applying  for  this  mavdamua. 

Per  Curiam.  We  think  the  Rule  should 
previous  notice  of  objection  had  been  given  t 
required  by  the  Act.  He  was  entitled  as  of 
circumstauces,  to  an  adjournment.  As  no 
granted  the  ca^e  cannot  be  said  to  have  been  h 
must  hear,  and  then  decide  the  matter. 


Attorney  for  the  relator:  Lyons,  for  Oeake,  I 


SHIRE  OF  PORTLAND  (Appsllant)  v.  KENKEI 
MisdireeHon^OnUstkm  to  tell  jury  no  evidence  qf  vah 

In  an  action  by  tenant  for  life  against  a  ahire  oooncil, 
to  his  land  by  the  constniction  of  a  road,  the  Judge  omitti 
of  the  jury  to  the  fact  that  the  plaintiff  had  only  a  life  ii 
given  of  the  value  of  the  life  interest,  and  no  evidence  addv 
boundaries  of  the  land  felL 

Held,  there  must  be  a  new  triaL 

Appeal  from  County  Court,  Portland. 

The  plaint  was  for  trespass  on  the  close  of 
spondent),  situate  at  Bridgewater,  by  cutting  a; 
through  the  said  close,  and  by  depriving  pla 
water  on  the  said  close.    Plaintiff  claimed  2502 
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The  plaintiff's  title  was  derived  from  a  Crown  grant  to  James  1881 
Keraiedy,  his  father,  under  whose  will  he  held  a  life  interest  in  Shire  or 
the  dose  in  question,  there  being  remainders  over.  In  the  Crown  '^^^'^^^^^ 
grant,  dated  3rd  January,  1855,  to  James  Kennedy,  the  land  was  Kknnkdy. 
described  as  "  bounded  on  the  east  by  the  margin  of  Bridgewater 
Bay."  Some  little  distance  back  from  the  water's  edge  was  a 
cliff,  which  attained  in  some  places  the  height  of  150  feet  above 
the  strand.  Between  this  cliff*  and  the  water  was  a  strip  of 
beach,  and  partly  on  this  beach,  and  pai-tly  on  some  land 
reclaimed  from  the  sea  for  the  purpose  by  the  defendants,  the 
defendants  had  made  a  road.  .The  making  this  road  wf.s  the  tres- 
pass of  which  the  plaintiff  complained.  The  plaintiff,  •/!  addition 
to  his  documentary  title,  gave  evidence  of  possession  by  him 
and  his  father,  of  the  land  to  the  water's  edge,  for  over  twenty 
years.  The  evidence  showed  that  if  the  strip  of  beach  below 
the  cliff  was  included  in  plaintiff^s  close,  he  would  have  eight 
or  nine  acres  more  than  he  could  show  title  to  under  the  Crown 
grant,  which  gave  him  by  admeasurement  51a.  3r.  20p.,  more 
or  less,  and  that  in  the  original  government  plan  the  plain- 
tiff's land  appeared  to  be  bounded  by  a  line  drawn  along  the 
top  of  the  cliff.  There  was  evidence  for  the  defendants  that, 
whilst  the  road  was  being  constructed,  the  plaintiff  frequently 
saw  the  works  in  progress,  and  told  the  defendants'  surveyor  that 
it  would  not  interfere  with  his  land.  There  was  a  spring  on  the 
beach  below  the  diff,  and  the  plaintiff  was  accustomed  to  water 
his  cattle  at  that  spring,  taking  them  down  a  bridle  path  cut  in 
the  side  of  the  cliff.  Damaged  were  claimed  by  the  plaintiff  for 
deprivation  of  his  means  of  access  to  the  spring  by  the  cutting 
away  of  the  cliff.  The  plaintiff  himself  was  not  called  at  the 
trial,  and  no  evidence  was  given  as  to  his  age  or  his  state  of 
health,  and  it  was  contended  that  the  jury  could  not  assess  the 
damage  to  his  life  interest,  as  there  was  no  evidence  of  the  value 
of  that  interest  The  learned  Judge  directed  the  jury  that  there 
was  no  question  of  title  involved;  that  the  plaintiff  and  his  father 
had  been  in  possession  over  twenty  years;  that  there  was  no 
question  that  the  road  had  been  cut  off  a  portion  of  the  plaintiff's 
land;  and  it  was  for  the  jury  to  say  whether  the  plaintiff  was 
entitled  to  one  shilling  or  to  250^. 
V.UB.,  Vol.  VIL,  Law.  M 
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1881  WiUiaTna  (with  him  Fink)  for  the  appellants — The  plaintiff 

Shirbof  below  contended  that  the  road  was  constructed  on  land  of 
PoBTLAKD  ^hich  he  was  the  owner.  The  evidence  shows,  almost  beyond 
Keitnbdt.  a  doubt,  that  he  was  not.  He  may  possibly  have  been  in 
occupation  of  it,  but  if  so,  as  a  mere  trespasser  only;  prescrip- 
tion does  not  run  against  the  Crown,  and  the  Crown  could  eject 
him  at  any  time,  and  if  that  be  so,  it  would  seriously  affect  tLe 
amount  of  damages.  The  plaintiff  at  most  had  only  a  life 
interest,  and  as  he  did  not  appear  at  the  trial,  and  no  evidence 
was  given  as  to  his  age  or  state  of  health,  it  is  possible  that  he 
may  be  eighty  years  of  age  and  in  a  very  bad  state  of  health, 
and  consequently  his  life  interest  of  very  little  value.  There 
was  a  misdirection,  in  that  the  learned  Judge  did  not  call  the 
attention  of  the  jury  to  the  fact  that  the  plaintiff  had  only  a  life 
interest  in  the  land,  and  that  there  was  no  evidence  of  his  age. 
There  was  also  uncontradicted  evidence  of  leave  and  license, 
which  was  not  left  to  the  jury. 

Hood  for  the  respondent— As  regards  the  question,  what  is  the 
margin  of  Bridgewater  Bay,  mentioned  in  the  Crown  grant,  the 
point  was  not  taken  in  the  County  Court.  With  regard  to  the 
measurements  and  the  description  in  the  deed  not  agreeing: 
Small  V.  Qlen  {a)  shows  that  the  description  will  prevail,  the 
measurements  being  regarded  as  falsa  demonstratio.  The 
appellants  say  we  have  eight  acres  too  much  if  we  go  to 
the  water's  edge;  we  say  that  if  that  be  so  they  are  not  en- 
titled to  deduct  that  particular  eight  acres.  It  is  a  question 
of  law  what  is  the  margin  of  Bridgewater  Bay.  [Stawell,  C.  J. 
The  break  of  the  cliff  I  should  say.  But  it  may  be  a  question  for 
the  jury.]  There  is  evidence  abo  of  damage  to  the  cliff;  if  the 
plaintiff  is  only  entitled  to  the  land  as  far  as  the  edge  of  the  clifi, 
that  evidence  goes  to  his  land.  The  charge  must  be  taken  as  a 
whole  in  connection  with  the  whole  case. 

Feb  Cubiam.    We  think  there  has  been  a  miscarriage.     It 
appears  to  be  a  case  in  which  an  arrangement  should,  if  possible, 

(a)  6  y.L.B.,  L.  IM. 
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be  effected,  so  as  to  save  the  expense  of  a  new  trial.    If  that       I88I 
cannot  be  effected  the  appeal  must  be  allowed. 


The  parties  not  being  able  to  agree,  the  appeal  was  allowed, 
and  a  new  trial  directed  before  a  Judge  of  this  Court  at  the 
next  Assizes  at  Hamilton. 

Attorney  for  appellant:  22.  H.  Smithy  for  Lyifie,  Portland. 
Attorney  for  respondent:  Butler. 


Shirk  of 
Portland 

V, 

Kennedy. 


POWELL  AND  ROSMAN  (Appellants)  v.  DAWSON  (Respondent). 
"  The  Lien  on  Crop$  Act  1878*'  {No.  618),  mc  4. 

Old  debt  renewed  under  a  promise  of  a  lien,  and  at  the  iame  time  a  further 
adnmce  made,  and  a  lien  subsequently  given  to  secure  the  entire  amount. 

ffeld,  that  as  some  of  the  consideration  was  new,  and  given  under  promise  of  a 
lien,  the  lien  was  good.  Sed  qwtre,  whether  it  was  good  only  to  the  extent  of  the 
further  advance,  or  for  the  entire  amount. 

Appeal  from  the  County  Court,  DunoUy. 

The  plaint  was  for  the  wrongful  conversion  by  the  defendant 
of  certain  whtot,  oats,  straw,  and  bags  of  the  plaintiffs.  The 
plaintiffs  claimed  certain  crops  under  a  lien  for  1262. 19d.  Sd., 
dated  11th  June,  1880,  and  registered  on  the  15th  June,  1880, 
given  to  them  by  one  Beuben  Hartley,  a  farmer,  under  section  4 
of  "Tfee  Lien  on  Grope  Act  1878"  (No.  618),  and  following  the 
form  in  the  schedule  to  that  Act.  The  defendant  claimed  the 
same  crops  by  virtue  of  a  purchase  at  a  sheriff's  sale,  at  the  suit 
rf  the  Bank  of  New  South  Wales,  on  the  14th  January,  1881.  The 
plaintiffs  had  no  knowledge  of  the  sheriff's  proceedings,  until  the 
defendant  was  seen  removing  the  crop  on  the  17th  January,  and 
eoQsequently  did  not  interplead.  The  evidence  showed  that  of 
the  total  amount  of  the  lien,  a  portion  consisted  of  an  antecedent 
debt  incurred  by  Hartley,  without  any  promise  or  condition  of 
giving  the  lien,  and  the  residue  consisted  of  a  debt  incurred  on 
oondition  of  giving  the  lien  for  the  whole  amount  At  the  trial 
in  the  County  Court  the  defendants  asked  for  a  nonsuit  on  the 

M  2 
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1881  ground  that  the  plaintifis  had  not  estal 
QWELL  under  sec.  4  of  the  Act,  inasmuch  as  the  c( 
or  at  all  events  a  part  of  it,  was  advanced 
time  of  the  promise  by  Hartley  to  give  th 
to  cover  a  past  debt,  and  was  therefore  a 
in  contravention  of  the  Act,  and  illegi 
policy.  The  learned  Judge  reserved  the  p 
ing  day  nonsuited  the  plaintiffs. 

Hodges  for  the  appellants — Sec.  4  of  "3 
1878"  covers  this  case.  It  provides  tha 
such  purchase  or  advance,  or  giving  such 
supplying  such  chattels,  shall  be  entitled  t 
mentioned  in  such  agreement,  whether  su< 
the  giving  of  such  negotiable  security, 
chattels  be  before,  at,  or  after  the  granting 
lien,  so  long  as  the  registered  agreement  rel 
been  made  in  payment,  or  to  secure  the  pj 
or  negotiable  security,  or  for  such  chi 
stopped  by  the  Court. 

Dr.  Madden  (with  him  Coffey)  for  the 
"agreement"  in  the  4th  section  means  a 
the  section  says,  "  Where  any  person  shi 
advance  of  money,  or  supply  any  chattels 
crop  on  condition  of  receiving  the  produc 
harvest;"  the  words  "on  condition  of  recei 
intended  that  there  should  be  a  verbal  a 
the  money  or  chattels  were  to  be  advancec 
lien  was  to  be  executed  in  pui*suance  < 
agreement.  The  Legislature  in  passir 
said,  we  will  permit  a  preference  to 
ward  and  makes  advances  to  the  farmer 
the  year  in  which  some  of  them  are  muc 
word  "advance"  in  the  section  means  mon< 
future  time.  It  is  not  a  forbearance  to  en 
old  debt.  That  will  not  provide  a  farmer 
live  on,  until  the  crops  come  up.    If  the  lie 
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altogether,  not  partly  good  and  partly  bad.  It  is 
it  if  the  creditor  takes  the  risk  of  including  in  the 
r  not  permitted  by  the  Statute,  he  loses  the  whole; 
ueless  at  common  law  outside  the  Statute. 


1881 


Powell 

V. 

Dawson. 


tf.  Trover  for  a  crop  cut  by  the  respondent,  but 
he  appellants  held  a  lien.  We  think  the  law  is 
le  respondent's  contention,  and  that  the  appellants 
to  maintain  the  action.  The  4th  section  of  the 
5P«  Act  1878"  may  not  be  very  clearly  worded,  but 
ion  that  the  lien  in  this  case  was  valid  under  the  Act, 

0  so  much  as  was  advanced  since  March,  1880,  when 

1  made  to  grant  a  lien.  The  question,  therefore,  is 
le  amount  to  which  the  appellants  are  entitled. 
;he  whole  crop.  This  matter  might  be  arranged 
parties. 

Appeal  allowed. 


>f  the  crop  was  subsequently  taken  to  be  60i.,  and  a 
3  plaintiff  for  that  amount  was  entered  by  consent. 

>r  appellants;  Butler,  for  Best,  DunoUy. 
)r  respondent:  Lamont,  Ingle  wood. 


r  BE  HARDY  and  MADDEN,  ea^arie  MIVER. 

Procedure  StattUe  1865"  {No.  274),  sec.  440,  sched.  39— (7o<te~ 
Taxation. 

Q  taxation  of  costs,  as  between  attorney  and  client,  will  not  be 
at  a  higher  rate  than  that  specified  by  the  "  Common  Law  Pro- 
\S"  (No.  274),  unless  the  client,  with  knowledge  that  he  cannot 
%  amount  from  the  opposite  party,  has  assented  to  paying  the 


June  23,  25. 


notice  to  set  aside  an  order  made  by  Stawell,  C.  J., 
ordering  the  taxing-ofScer  to  review  his  taxa- 
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1881       tion  of  certain  costs.      These  were  costs  on 

In  re       under  section  440  of  the  "  Common  Law  Proce 

^U^D^^  (No.  274),  and  had  been  taxed  as  between  ai 

Ex  parte     The  sum  in  respect  of  which  the  order  to  revi 

M*IVEB« 

one  item  for  *'  Going  to  Maryborough  from  I 
jury  panel,  conference  with  counsel  and  attend 
It  was  contended,  on  the  client's  behalf,  th 
amount  that  should  have  been  charged  under 
statute.  The  taxing-officer  allowed  the  item  ] 
Stawell,  C.J.,  in  chambers,  had  ordered  th 
review  his  taxation. 

Box  for  the  motion — "  The  Commxm  Law  1 
schedule  39,  prescribes  3i.  3«.,  but  by  section 
applies  only  as  between  party  and  party, 
schedule  does  not  affect  the  charge  as  betvi 
client.  The  amount  as  between  attorney  and  < 
discretion  of  the  taxing-officer;  and  if,  as  here, 
the  amount  charged  and  allows  it,  no  objectic 
[Stawell,  C.J.  I  think,  and  there  are  cases  t< 
that  where  an  Act  of  Parliament  prescribes 
party  and  party,  there  must  be  an  express  a 
attorney  and  client  to  allow  more  to  be  charged 
Does  not  the  heading  "Attorney's  Costs"  ft 
all?]  The  affidavit  of  the  attorney  states  tha 
he  saw  the  client,  who  told  him  that  his  case  \ 
following  day,  at  Maiyborough,  and  that  he 
expense.  That  he  told  him  that  he  would  cl 
as  he  charged  the  Hand  and  Band  Company, 
director,  and  that  he  well  knew  his  charge 
The  client  should  know  both  the  exact  amoi 
and  that  he  could  not  charge  the  opposite  pai 
amount.]  The  Court  will  not  review  the  discre 
officer  unless  a  mistake  in  principle  is  evident. 

Williams,  contra — The  true  principle  is  thai 
should  only  allow  an  amount  beyond  that 
schedule  to  the  Commit  Law  Procedure  8i 
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shown  that  there  was  an  express  agreement  as  to  a  certain       1881 
amount,  and  it  is  also  shown  that  the  client  is  informed  that  any       /»  re 
amount  beyond  the  statutory  amount,  cannot  be  recovered  against  ^J^JJ^^^ 
the  opposite  party:  In  re  Smith  (a).    K  it  appears  that  the  extra     ^i^*^ 
charges  are  made  in  consequence  of  express  direction  given  by  the 
client,  with  full  knowledge  of  the  consequences,  then  such  charges 
may  be  recovered.     [Box.    But  if  the  taxing*  officer  believed  the 
aflSdavit  here,  it  would  be  sufficient.    If  he  is  directed  to  recon- 
sider this,  then,  of  course,  he  will  reduce.     Hiqinbotham,  J. 
There  does  not  seem  to  have  been  any  intimation  to  the  client  of 
the  fact  that  he  could  not  recover  the  extra  amount  from  the 
opposite  party.    Stawell,  C.J.     It  is  perfectly  competent  for  the 
taxing-officer  to  hold  that,  fully  recognising  the  principle  laid 
down,  he  is  satisfied  that  in  this  case  the  client  was  apprised  of 
the  necessary  facts,  and  assented.] 

Stawell,  C.  J.  The  Court  should  exercise  vigilant  supervision 
over  these  cases.  The  attorney  knows  much  more  than  the  client. 
An  arrangement  is  not,  in  my  opinion,  just,  when  one  party 
knows  all  the  attendant  circumstances  of  an  agreement,  and  the 
other  is  in  ignorance  of  them.  The  attorney,  where  a  charge  is  made 
in  excess  of  that  specified  in  the  Statute,  should  state  distinctly 
the  entire  amount,  and  also  the  poi*tion  of  that  amount  that  can 
be  recovered  from  the  opposite  side. 

HiaiNBOTHAM,  J.  I  think  it  would  be  sufficient  if  the  client 
were  informed  generally  of  the  liability  he  was  about  to  incur, 
and  also  the  amount  that  could  be  recovered  from  the  opposite 
party.  It  is  scarcely  reasonable  to  expect  from  the  attorney  the 
same  strictness  of  notice  as  to  the  exact  amount  of  pounds, 
shillings,  and  pence,  as  in  giving  notice  to  an  opposite  party. 
Here  I  think  there  is  enough  evidence  of  the  agreement  as  to 
the  amount,  to  support  the  taxing  officer's  finding;  but  as  regards 
the  second  point,  no  intimation  appears  to  have  been  given  to 
the  client,  that  the  amount  could  not  be  recovered  from  the 
opposite  party. 

Order  affirmed. 

(a)    2D.  &;L.376. 
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1881  WiUiama  now  applied  for  an   order  for  costs,  stating  that 

in  re  it  was  the  practice  where  there  was  a  motion  on  notice  that  the 

^tl^vw^  successful  party  did  not  get  costs  unless  he  asked  for  them. 


Ex  parte 
M'lvBB, 


June  25. 


Order  for  costs. 


June  25.  PATTEN  (Appellant)  v.  BUD  ALL  (Respondent). 

Medical  practitioner—  Retainer — RatificaUon. 

Part  payment  of  a' surgeon's  account,  affords  evidence  of  admission  of  a  liability 
to  pay  the  whole. 

Appeal  from  County  Court,  Melbourne. 

The  plaint  was  by  James  Budall,  surgeon,  residing  at  Mel- 
bourne, against  William  Patten,  of  Sale,  for  48?.  68.,  the  balance 
of  an  account  of  64Z.  12s.,  for  medical  attendances.  The  case  was 
tried  before  the  Judge  of  the  County  Court  without  a  jury,  and 
a  verdict  was  given  for  the  plaintiff  for  the  amount  claimed. 
The  evidence  for  the  plaintiff  was  that  in  January,  1881,  the 
defendant  being  very  ill,  at  Sale,  his  partner,  without  his 
instructions,  telegraphed  to  Melbourne  for  the  plaintiff;  that  the 
plaintiff  went  down  to  Sale  in  consequence,  and  he,  in  company 
with  defendant's  local  medical  adviser,  saw  defendant,  who  was 
unconscious;  and  on  the  following  day  had  a  consultation  with 
the  local  medical  adviser.  He  afterwards  sent  in  an  account  for 
542.  128.;  the  amount  being  regulated  by  the  distance  travelled; 
and  in  reply,  he  received  a  letter  from  defendant,  enclosing 
a  cheque  for  6i.  68.,  with  which  sum  he  credited  him.  The 
defendant  gave  evidence  that  he  heard  of  Rudall  being  sent 
for^  but  did  not  ratify  his  partner  s  action  in  the  matter. 

At  the  close  of  the  plaintiffs  case,  the  defendant's  counsel 
applied  for  a  nonsuit,  on  the  ground  that  the  defendant  did  not 
authorise  his  partner  to  send  for  Rudall,  and  that  he  did  not  after- 
wards ratify  or  confirm  his  action  in  the  matter.    The  learned 
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I  the  point,  and  at  the  close  of  the  defendant's  case 
for  ihe  plaintiff  for  the  full  amount  claimed.  Pattbk 

nt  afterwards  moved  for  a  nonsuit  on  the  point     r^j^^l. 
he  learned  Judge  refused  a  nonsuit. 

r  the  appellant — The  Judge  ought  to  have  non 
end  of  the  plaintiff's  case.  He  at  first  announced 
f  so  doing,  but  changed  his  mind.  [Stawell,  C.J. 
3  see  at  the  end  of  the  whole  case  whether  there  is 
or  a  jury.]  He  should  in  the  first  place  consider 
Is  anything  in  the  evidence  at  the  end  of  the  plain- 
,ke  a  primd  fade  case  for  the  jury.  [Stawell,  C.  J. 
dge  determines  then  to  proceed  with  the  case, 
)  evidence  may  make  a  case  for  the  jury,  and  cure 
re  may  have  been  in  the  plaintiff's  proofs.]  The 
)  61.  68.  cannot  be  taken  to  be  an  acknowledgment 
*,  for  the  defendant  in  his  letter  to  the  plaintiff 
king  full  inquiry  as  to  the  plaintiff's  claim  on  him 
,  he  sends  him  a  cheque  for  that  amount. 

e  respondent,  was  not  called  on  by  the  Court. 

M.  The  defendant  by  payment  admits  his 
le  plaintiff  for  something.  The  amount  of  that 
\  a  question  only  for  the  jury.  We-  entertain  no 
r  on  the  point.  The  learned  Judge  of  the  County 
Tly  right. 

Appeal  dismissed. 
'  appellant:  Hopkins. 
>T  respondent:  Wisewould  A  Oibbs. 
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SI  WILLIAMSON  v.  M'RAVE 


27,2a    ^nierpleader  mtmmoM  ^  C<m9etU  order  —  MUtake  (y 

Amendment. 

In  an  interpleader  snmmons,  the  town  agent  of  th 
inatraoted  to  consent  to  the  withdrawal  of  the  aherifi 
taining  the  words  "  claimant's  claim  allowed. "  Such  woi 
noticed  by  the  town  agent,  until  the  Order  was  set 
answer  to  a  bill  in  equity  filed  by  the  execution  credit 

Held,  nevertheless,  that  as  both  sides  saw  the  Order 
steps  were  taken  for  a  considerable  time  to  amend  it,  the 
by  striking  out  the  words ;  and  that  no  other  amendm 
going  outside  the  intention  of  both  parties  at  the  time 

Summons  referred  to  the  Court  by  Higin 

These  proceedings  originated  in  an  act 

plaintiff,  Williamson,  against  the  defendai 

iicious  prosecution^  when  Williamson  obtain 

damages.     A  Rule  niai  was  obtained  on 

1880,  on  behalf  of  M'Ravey,  to  enter  a  n 

decision  of  the  Court,  after  the  argumen 

M'Ravey  married  one  Frances  Kelly;  and  1 

December,  1880,  he,  in  consideration  of  hi 

then  about  to  take  place,  transferred  a 

and  personal,  including  1000  sheep,  to  I 

for  his  intended  wife,  Frances  Kelly;  on 

M'Bavey  and  Frances  Kelly  were  married 

cember  the  Court  discharged  the  Rule  nisi 

the  5th  January  following  Williamson  sigi 

sum  of  214Z.  68.  6d.  damages  and  taxed  cosi 

writ  of  ^.  fa.  was  issued  against  the  de 

trustee  under  M'Ravey's  marriage  settlemen 

gave  notice  to  the  sheriff  of  his  claim;  1 

sheriff's  officer  at  Kerang  seized  under  th< 

sheep  on  M'Ravey's  selection.    An  interp 

then  taken  out,  upon  which,  on  the  20th 

made  by  Higinbotham,  J.,  by  consent,  the  n 

was  as  follows: — 

**  Upon  hearing  the  attorneys  or  agents  for  the  execu 
and  the  sheriff  of  the  Midland  Bailiwick,  respectively, 
ant's  claim  be  allowed,  and  that  the  sheriff  do  withdr 
goods  and  chattels  seized  by  him,  under  the  writ  of  ^r 
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r,  it  was  alleged,  was  cooseDted  to  with  a  view  to        1881 
a  suit  in  equity,  and  Williamson  immediately  filed  Williamson 
lity,  praying  that  the  deed  of  settlement  should  be    ^'Ravbt 
idulent  and  void,  as  against  him,  and  that  it  should 
In  the  answer,  the  Order  by  consent  was  set  up 
,  whereupon  the  present  summons  was  taken  out 
Jonas  and  the  sheriff  to  show  cause  why  the  Order 
"anuary  should  not  be  amended,  by  striking  out  the 
the  claimant's  claim  be  allowed  and."    It  further 
it  the  defendant  M'Ravey  became  insolvent,  and  his 
iquestrated  on  the  14th  August,  1869,  and  that  he 
uncertificated  insolvent,  and  that  consequently  at 
he  settlement  his  property  was  vested  in  his  official 


4  4:* 

:  I 


it  of  the  plaintiff's  attorney  in  Sandhurst,  stated 
lintiff  was  travelling  about  the  country  with  a 
tchine;  and  that  he  could  not  ascertain  his  where- 
was  unable  to  reach  him  by  letter  until  the  19th 
,t  on  the  morning  of  the  20th  he  received  a  telegram 

on  the  same  day  sent  a  telegram  to  his  agent  in 
iforming  him  that  counsel  advised  that  they  should 
>m  possession;  that  the  agent  in  Melbourne  had  no 

consent  to  the  allowance  of  the  claim  of  the 
t  was  merely  authorised  to  consent,  on  the  best 
uld  get,  to  the  withdrawal  of  the  sheriff  from 
Iso  that  on  the  same  day,  the  20th,  the  attorney 
legram  from  his  Melbourne  agent — "Order  made, 
)hdraw,  plaintiff  to  pay  sheriff's  costs  and  posses- 
claimant  pay  his  own  costs;"  and  that  the  plain- 
ts did  not  have  their  attention  called  to  the  true 
Drder  until  it  was  refeiTed  to  by  the  answer  of  the 

the  equity  suit.  The  affidavits  on  behalf  of  the 
stated  that  before  the  Order  was  made  the  defend 

was  made  aware  of  the  intention  of  the  plaintiff  to 
[uity;  that  Mr.  Hornby,  the  plaintiff's  agent  in 
w  the  managing  clerk  of  the  defendants'  attorney 

the  consent  with  him;  that  thereupon  he  drew 
kt  it  was  signed  by  Mr.  Hornby  in  the  belief  that  it 


II. 
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1881  merely  embodied  the  terms  of  his  offer;  that  an  injunction 
Williamson  was  granted  by  Higinbotham,  J.,  on  the  22nd  January  to  restrain 
M'RaVbt.  ^^'®  defendant  M'Ravey,  his  wife,  and  Jonas  from  alienating, 
selling,  or  in  any  way  disposing  of  the  property  mentioned  in  tbe 
deed  of  settlement,  and  that  no  attempt  had  been  made  to  dis- 
solve that  injuQction ;  that  M'Ravey  and  his  wife  had  been  living 
as  man  and  wife  for  some  years  previously  to  their  marriage;  and 
that  the  marriage  took  place  for  the  mere  purpose  of  giving  a 
pretended  consideration  to  the  deed  of  settlement. 

Higgins,  in  support  of  the  summons — It  was  never  in- 
tended that  Jonas'  right  should  be  so  absolutely  recognised 
as  to  prevent  further  litigation  in  respect  of  the  settlement; 
the  Order  should  only  allow  the  sheriff  to  withdraw  from 
possession;  the  words,  "claimant's  claim  to  be  allowed,"  should 
be  struck  out.  [Stawell,  C.J.  The  Court  could  not  permit 
the  sheriff  to  withdraw  without  allowing  the  claim.  Bat 
why  do  you  come  to  this  Court;  cannot  you  show  the  Court  of 
Equity  that  it  was  an  Order  by  consent,  and  was  made  in 
mistake?]  The  defendants  have  in  their  answer  referred  to  this 
Order  as  final  and  conclusive,  and  the  words  of  sec  190  of  the 
"  Common  Law  Procedure  Statute  1865,"  will  prevent  us  doing 
so.  The  Court  of  Equity  has  no  jurisdiction  to  reverse  the  Order 
of  this  Court.  We  are  entitled,  on  showing  new  facts,  to  have 
the  Order  amended  here:  Arclibold'a  Practice  (13th  ed.),  1283. 
There  has  been  no  unnecessary  delay  in  coming  here;  the 
attorneys  did  not  have  their  attention  drawn  to  the  difference 
between  the  Order  as  they  intended  it  to  be,  and  the  Order  as  it 
really  was.  The  settlement  can  so  far  as  the  parties  to  it  are 
concerned,  be  set  aside  ab  initio:  Shee  v.  Frentich  (a);  Shears  v. 
Rogers  (b).  Our  case  is  that  the  marriage  was  a  contrivance  to 
defraud  creditors  by  means  of  the  settlement  [Hiqinbotham,  J. 
All  these  facts  were  known  at  the  time  the  Order  was  made, 
except  the  insolvency.]  The  point  that  seems  to  press  the  Court 
is  our  delay;  it  is  not  necessary  that  an  application  of  this  kind 
should  be  made  eo  inatanti,  so  long  as  there  has  not  been  un- 
reasonable delay  prejudicing  the  other  party,  and  that  is  not  the 

(a)  3  Drew  716.  (6)  3  a  &  Ad.  362. 
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case  here;  things  remain  in  statu  quo  ante :  Oannan  v.  Reynolds  (c),       issi 
When  there  has  been  a  mistake,  the  Court  can  discharge  an  Order  Williamson 
though  the  mistake  b©  only  on  one  side:  Mullins  v.  Howell  {d),       ^  ^• 
or  vary  it:  Archbold's  Practice  (13th  ed.),  1121.    [Stawell,  CJ. 
The  objection  is  that  if   this  Court  varies  the  Order  in  the 
manner  asked,  they  virtually  alter  an  Order  made  by  consent,  into 
one  which  was  not  consented  to.]     But  the  Court  can  amend  an 
Order  made  by  consent:  Oldershaw  v.  King  (e).    It  is  doubtful 
whether  the  Order  was  final;  Dodds  v.  Shephe^'d  (/)  was  only 
decided  on  the  principle  laid  down  in  Shortridge  v.  Young  (jg), 
and  there  being  no  appeal  there  is  no  remedy  unless  we  can  go 
to  the  Judge  who  made  the  Order.     The  settlement  is  void: 
UGonnor  v.  Bernard  (h). 

Lawes  showed  cause — The  plaintiff  must  establish  there  was 
a  mistake.  The  Court  before  amending  this  Order  would  require 
the  consent  of  both  parties,  and  the  fullest  information  as  to  the 
facts.  Our  affidavit  shows  that  the  sheriff's  attorney  drew  up 
the  Order  in  the  presence  of  the  plaintiff's  Melbourne  agent,  Mr. 
Hornby,  and  of  the  defendant's  attorney's  managing  clerk,  and 
read  it  sentence  by  sentence  aloud,  and  that  he  afterwards  again 
showed  it  to  Mr.  Hornby,  and  that  Mr.  Hornby  told  the 
defendant's  attorney,  when  arranging  for  the  consent,  that  he  did 
not  see  how  they  could  get  over  the  settlement.  The  plaintiff 
says  his  attorney  did  not  read  the  Order.  We  are  not  to  be 
affected  by  any  omission  on  his  part.  [Htginbotham,  J.  He 
says  he  did  not  see  the  effect  of  the  Order,  the  telegram  in  effect 
says  "claim  allowed."]  It  is  evident  that  the  plaintiff's  attorney 
and  agent  must  have  known  what  he  was  doing.  The  merits  can 
be  set  up  in  the  equity  suit.   [He  was  then  stopped  by  the  Court.] 

Stawell,  CJ.  I  do  not  think  this  application  should  be 
granted.  It  was  urged  during  the  argument  that  the  lapse  of 
time  was  a  bar  to  the  application ;  but  I  am  of  opinion  that  in  the 
absence  of  laches,  lapse  of  time  of  itself  is  not  a  bar  to  relief 

(e)   26  LJ.,  Q.B.  62.  (/)  1  Ex.  D.  75. 

(<0  11  Ch.  D.  763.  ig)    12  M.  &  W.  6. 

(e)   26L.J.  (Ex.)3S4.  (A)     2  Jones  (Irish)  654. 
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1881  being  granted  in  a  ease  of  the  kind — that  is,  unless  the  applicant 
Williamson"  was  aware  of  the  objection,  and  slumbered  on  his  rights. 
M'bIyxt  "'^^^  summons  asks  first,  that  the  Order  should  be  amended  by 
striking  out  the  words  "  that  the  claimant's  claim  be  allowed;*' 
and  next,  that  failing  that,  the  Court  should  make  such  other 
Order  as  is  just,  so  as  to  carry  out  the  alleged  intention  of  the 
plaintiff,  on  the  ground  that  the  consent  given  by  the  attorney 
was  given  improvidently. 

As  to  the  first  ground,  it  seems  to  me  out  of  the  question. 
The  affidavits  show  that  both  sides  saw  the  Order  before  the 
learned  Judge  had  signed  it,  consented  to  it,  and  again  saw 
it  after  it  was  made;  and  that  no  steps  were  taken  to  amend 
the  Order  until  some  considerable  time  had  elapsed.  The  only 
new  fact  appearing  here  is  that  the  consent  was  given  imme- 
diately before  the  hearing  of  the  summons;  but  an  adjournment, 
if  desired,  could  have  been  obtained,  involving  merely  the  costs 
of  attendance.  The  consent  to  the  intended  Order  was  given,  no 
doubt,  by  the  agent  in  town,  but  that  consent  must  be  considered 
to  be  the  same  as  if  it  had  been  granted  by  the  attorney  in  the 
country. 

As  to  the  second  ground,  the  Court  is  asked  to  make  such 
alterations  in  the  Order  as  may  seem  just,  and  that,  it  appears  to 
me,  can  only  mean  to  insert  some  such  words  as  "without  preja- 
nice  to  any  equity  suit"  Before  making  such  an  alteration,  we 
must  be  sure  the  parties  contemplated  such  an  addition.  Both 
parties,  however,  do  not  agree  that  an  equity  suit  was  in  contem- 
plation, and  we  are  asked  to  amend  by  inserting  words  to  meet 
an  event  that  neither  party  contemplated  at  the  time.  The 
Court  cannot  so  alter  an  agreement  made  by  both  parties.  One 
swears  he  never  knew  of  the  contemplated  equity  suit,  the  other 
that  he  did  not  know  the  effect  of  the  Order.  Why  should  the 
Court  insert  words  which  there  appears  to  have  been  no  intention 
on  the  part  of  either  of  the  parties  to  have  inserted.  The  inten- 
tion could  scarcely  have  existed  on  one  side,  and  not  on  the  other. 
The  contract  was  entered  into  by  an  agent  of  one  of  the  parties, 
who  had  full  power  to  enter  into  it.  It  is  admitted  that  the 
view  now  contended  for  never  occurred  to  either  party.  It  was 
only  afterwards,  when  the  effect  of  it  on  the  equity  suit  was 
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seen,  that  it  occurred  to  the  applicant  to  adopt  the  present  1881 
course.  It  seems  to  me  impossible  to  entertain  the  application.  Williamson 
Oldershaw  v.  King  (j)  was  much  relied  on  by  the  applicant;  m'IUvky. 
there,  the  plaintifi  alleged  that  certain  words  bore  one  meaning, 
the  defendant,  that  they  bore  another.  The  meaning  which 
the  plaintiff  attributed  to  the  words  he  was  not  allowed  to 
withdraw,  but  when  error  was  brought  there  was  doubt  as  to 
their  proper  construction,  and  the  Court  being  invited  to  strike 
out  words  which  did  not  convey  the  intention  of  the  parties, 
•'the  parties  agreeing  to  be  bound  in  every  respect  by  the  judg- 
ment of  the  Court,"  held  both  parties  to  the  agreement,  but  as 
it  was  aUeged  that  certain  words  did  not  express  their  intention, 
stmck  them  out;  thus  carrjdng  into  effect  that  which  both  had 
intended.  The  facts  of  this  case  do  not  justify  the  course  pursued 
in  the  case  cited  being  followed  in  the  present  The  learned 
Jadge  should,  in  my  opinion,  be  advised  to  do  that  which  he 
was  inclined  in  the  first  instance  to  do — namely,  to  dismiss  the 
application. 

Stephen,  J.  I  think  there  has  been  Ia4ihe8  on  the  part  of  the 
applicant;  and  as  to  the  other  point,  whether  the  Order  is  a  bar 
to  the  other  proceedings,  I  express  no  opinion.  It  is  difficult  to 
know  when  the  applicant's  attorney  found  out  the  mistake, 
whether  in  January  or  March;  here  it  is  unnecessary  to  consider 
whether  time  would  be  a  bar  or  not  of  itself — ^no  doubt  it  is  not 
a  technical  bar.  As  to  whether  it  would  be  a  bar  to  the  suit  in 
equity,  I  express  no  opinion.  Olderahom  v.  King  (f)  seems  a 
distinct  authority  in  favour  of  the  plaintiff.  But  the  real 
question  is,  are  there  any  merits  on  which  to  alter  the  Order? 
The  matter  was  intended  to  be  settled,  up  to  a  certain  point,  by 
the  consent  Order,  and  it  is  not  to  be  altered  unless  a  material 
mistake  appears  distinctly.  Now,  the  applicant  failed  to  satisfy 
me  that  there  was  a  mistake.  It  is  said  that  the  only  safe  way, 
perhaps,  of  doing  it  would  be  to  have  the  interpleader  issue 
tried.  The  substantive  intention  of  the  Order  was  to  give  up  the 
goods  without  trying  the  issue.  The  right  to  take  proceedings 
in  equity  should  have  been  reserved.     The  applicant  has  failed 

;  ij)   26  L.  J.,  Kx.  384. 
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to  show  that  there  was  a  mistake,  or  that  the 
(SON  out  the  intention  of  the  parties.     Therefore, 
should  be  advised  to  dismiss  the  summons. 


IT. 


HioiNBOTHAM,  J.  It  seems  to  me  that  \ 
execution  creditor,  the  applicant,  were  misti 
did  not  knowingly  consent  to  the  Order,  t 
effect.  It  was  only  afterwards  they  found  o 
words  which  they  knowingly  had  admitt< 
might  be  used  against  them.  At  first  I  the 
King  (k)  an  authority  to  show  that  when  the 
one  party  to  an  Order  by  consent,  and  no  : 
party,  the  Court  would  interfere  and  amend  i 
authorities  appear  to  show  that  a  Court  of  Eq\ 
or  reform,  a  contract,  unless  both  sides  are  mi 
by  one  party  may  be  a  ground  for  rescindir 
taking  away  fix)m  one  party  what  he  thou 
agreement.  1  shall,  acting  upon  the  advice  o 
the  summons. 

Hodges,  for  the  sheriff,  applied  for  costs. 

No  order.    Costa  to  defer 

Attorneys  for  plaintiff:  Hornby,  for  Crai 
hurst. 

Attorney  for  defendant:  Mills. 
Attorneys  for  sheriff:  WUkie  <b  Colles. 

(h)  26  L.J.,  Ex.  384. 
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THE  Ba^QLISH,  SCOTTISH,  AND  AUSTRALIAN  CHARTERED  BANK  1881 

V.   ADOOCE  AND  OXHSBS. 


March  29,  30. 

AgencK^PhUanthropie  society — Liability  of  members  qf  committee  for  overdrc^ft  on      j^y  jg 
hanker — Auihority  ujirevoked. 

In  the  case  of  a  society  formed  for  no  purpose  of  gain,  the  liability  of  members 
of  the  committee  for  a  debt  incurred  on  behalf  of  the  society,  resolves  itself  into  a 
question  of  agency,  or  authority  given  by  each  of  them.  All  members  authorising 
any  officer  of  the  society  to  overdraw  upon  the  account  of  the  society  at  its  bankers 
sre  liable  for  future  further  overdrafts  until  they  revoke  such  authority.  Members 
also  who  have  notice  of  the  existence  of  an  overdraft,  whether  by  the  appearance, 
in  the  society's  accounts,  of  a  charge  of  interest  by  its  banker,  or  otherwise,  and 
vho  do  not  protest  or  actually  dissent,  are  also  liable. 

Action  for  money  lent,  money  paid  and  interest.  Pleas:  By 
defendant  E,  J.  Wilson,  never  indebted;  by  defendant  G.  A.  F. 
Wilson,  never  indebted,  and  the  Statute  of  LimitatHona;  by  the 
eleven  other  defendants,  never  indebted,  and  payment.  The 
particnlars  of  demand  extended  from  25th  July,  1873,  to  March, 
1880.  The  defendants  had  been  the  committee  of  a  society 
called  the  Richmond  Temperance  Society,  formed  in  March,  1872. 
The  amended  rules  of  27th  August,  1875,  stated  the  object 
of  the  society  to  bo  the  promotion  of  temperance  principles, 
the  suppression  of  the  causes  and  practice  of  intemperance, 
the  management  of  a  library  and  reading-room,  and  the  general 
management  of  the  Temperance  Hall.  They  provided  {intefi* 
Qivd)  that  persons  wishing  to  become  members  should  sign 
their  names  in  a  book  for  the  purpose,  and  should  take  a 
pledge;  for  subscriptions  and  donations;  that  the  ordinary 
business  should  be  under  the  management  of  a  committee,  con- 
sisting of  a  president,  two  vice-presidents,  treasurer,  secretary, 
and  twelve  members;  that  any  member  absent  from  four  conse- 
cutive meetings,  without  satisfactory  apology,  should  cease  to  be 
a  member  of  committee;  that  all  the  property  should  be  vested 
in  three  trustees — ^Fletcher,  Meldrum  and  Savage — who  were,, 
when  authorised  to  do  so  by  resolution  of  a  special  meeting  of 
the  society,  to  obtain  a  loan  by  mortgage,  or  otherwise,  upon  the 
property  vested  in  them;  that,  if  the  society  should  be  reduced 
to  less  than  six  members,  it  should  be  lawful  for  such  members 
to  dissolve  the  society  by  consent,  at  a  meeting  to  be  specially 
V.L.a,  Vol.  Vn.,  Law.  N 
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1881       called  for  that  purpose.    The  facts  are  fully  stated  in  the  judg- 

Enolkh,  ~  ment  of  the  Court    The  verdict  was  for  the  plaintiff. 

^^^^^^     The  defendants  obtained  three  Rules  rdsi  to  enter  a  verdiefc; 

Cfl^TBEBD  one  for  E.  J.  Wilson,  another  for  G.  A.  F.  Wilson,  and  the  other 
Bank 
V,         for  the  eleven  other  defendants,  on  the  grounds  that,  on  the  facts 

proved,  the  verdict  should  have  been  entered  for  them,  and  that 

the  evidence  negatived  any  authority  given  by  any  defendant 

to  borrow  money  from  the  plaintiffs. 

Moleaworth  and  WUlia/ms  showed  cause — Each  cheque  was 
signed  by  the  defendant  Adcock,  and  bore  the  words  ''  Richmond 
Temperance  Society."  The  last  cheque  is  dated  11th  December, 
1878;  the  sum  sued  for  consists  of  the  amount  of  the  cheques 
drawn  upon  the  account  of  that  society,  with  interest  The  jury 
did  not  allow  the  interest,  but  only  the  cash  actually  advanced. 
The  defendants  were  all  members  of  the  committee  of  the  society: 
and  they  obtained  the  advances  for  the  purpose  of  making 
quarterly  payments  to  the  mortgagees  of  the  society's  halL  The 
money  was  thus  advanced  entirely^  for  the  benefit  of  the  society, 
and  for  the  purpose  of  carrying  out  its  objects,  but  partly  on  the 
individual  credit  of  the  defendants.  The  def^idant  Adcock  was 
the  treasurer,  and  the  defendant  Savage  was  the  secretary,  of  the 
society.  There  was  no  conflict  of  evidence  on  the  facts.  It  was 
shown  by  the  secretary,  that  notice  of  the  meetings  of  com- 
mittee for  the  purpose  of  incurring  the  liabilities,  was  duly  sent 
to  all  the  members  of  committee,  specifying  the  business  when 
it  was  special;  so  that  all  would  be  bound,  though  some  might 
not  be  present,  and  none  of  them  ever  protested  or  expressed 
dissent  The  subscriptions  were  not  well  maintained,  so 
that  it  was  necessary  to  borrow.  The  members  who  usually 
attended  to  the  business  of  the  society  were  Adcock,  Savage 
and  Meldrum.  The  weakest  case  is,  perhaps,  that  against  the 
defendant  M'Cutcheon,  and  he  first  attended  meetings  of  com- 
mittee on  3rd  September  and  again  on  1st  October,  1875,  to 
arrange  as  to  obtaining  a  further  loan  to  pay  off  the  bank.  A 
member  of  committee  is  answerable  as  to  business  not  merely 
actually  transacted  at  meetings  at  which  he  is  present;  but  also  at 
meetings  the  proceedings  of  which  are  confirmed  or  ratified  at  a 
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meeting  at  which  he  is  present.    0-.  Wilson  was  present  at  the       1881 
fiist  meeting  on  26th  March,  1872.    A  very  little  evidence  on  the    eholuh,  ~ 
part  of  the  phiintiff  ought  to  be  sufficient  to  launch  a  case  like  aSS^ 
this,  where  the  Uucba  are  more  peculiarly  within  the  knowledge  Ch^mxbkd 
of  the  defendants — and  they  have  not  ventured  to  deny  that         v. 
evidence.    The  entries  in  the  society's  cash-book  were  read  out  ^' 

in  tiie  ordinary  course  at  the  meetings  of  the  committee. 
[HiGlNBOTHAM,  J.  My  difficulty  is  that  mere  knowledge  on  the 
port  of  all  the  members  of  the  committee  that  some  of  the 
members  proposed  to  become  liable  for  the  benefit  of  the  society, 
without  information  that  it  was  proposed  to  make  all  liable, 
would  not  make  aU  liable,  though  none  of  them  said  anything 
in  dissent.]  The  presumption  would  be  that  all  assented,  and  it 
wodd  be  for  those  now  denying  it,  to  show  that  they  were  led  to 
believe  that  the  liability  was  being  undertaken  solely  by  those 
actively  moving  in  the  matter.  [Stephen,  J.  In  a  society  of 
this  kind,  for  benevolent  purposes,  the  presumption  as  to  agency 
wotdd  be  rather  the  reverse  of  what  it  would  be  in  the 
case  of  a  trading  partnership;  though,  no  doubt,  in  a  case 
like  this,  a  very  little  evidence  would  be  sufficient  to 
launch  the  case.]  Chapleo  v.  Brunswick  BuUdvng  Society  (a). 
[HioiNBOTHAM,  J.  Dickmson  v.  VaZpy  (&).  Is  there  any  evi- 
dence that  the  plaintiff's  manager  had  knowledge  of  the  attend- 
ance of  the  members  at  meetings?]  Meldrum,  the  manager,  was 
a  member  of  the  committee.  It  is  not  necessary  that  he  should 
have  obtained  his  knowledge  qiid  manager.  [Stawell,  C.J. 
Meldrum  is  said  to  have  led  the  others  on  with  false  hopes.  In 
such  a  case  as  the  present,  questions  of  partnership  are  questions 
of  agency:  Cox  v^  Hickman  (c).  The  defendants  appear  to  have 
been  rather  in  the  position  of  members  of  a  club.]  Adcock  was 
held  out  to  the  bank  by  the  other  defendants,  as  their  agent. 
The  plaintiff  had  actually  declined  to  advance  on  Adcock's 
personal  credit,  and  trusted  to  the  members  of  the  whole  com- 
mittee, and  the  account  shows  it;  it  was  opened  in  the  name  of 
the  society  with  the  names  of  the  three  trustees  and  the  secretary. 
Oaldicott  V.  Griffiths  (d)  is  relied  upon  for  the  defendants,  but  it 

W  5  C.P.D.  331 ;  49  L.J.  (C.P.)  796.       (c)    8  H.I1.  268;  30  L.J.  (C.P.)  125. 
(6)  10  B.  &  C.  128.  id)   8  Ex.  905;  28  L. J.  (Ex.)  54. 


N2 


Digitized  by 


Google 


COCK. 


CASES  AT  LAW. 

881       is  really  in  favour  of  the  plaintiff:   Cross  v. 
}LisH,     Channdl,  B.  (e).    Copies  of  the  bank  ledger  accoui 
^^j^^'wit'^o"*'  objection  from  the  defendants.     The  qm 
iTKRBD  agency:  Cockerell  v.  Aucompte  (/).    The  entries  i 
V.  were  brought  before  the  defendants  from  time  t 

account  was  always  overdi-awn,  the  overdraft  was 
M'Ewan  v.  Blair  (g);  Fletcher  v.  YouZ  (A).  No  lii 
upon  the  amount  to  be  borrowed:  Braithwaite 
Hari^ison  v.  HecUhoi^n  (k);  Phosphate  of  Lime  Co 
It  was  the  duty  of  all  the  defendants  to  look  into  1 
the  society  with  the  bank:  Be  MagcUdena  Stea 
Coy,  (m).  Persons  outside  the  society  are  not  i 
internal  rules.  The  account  began  to  be  overd 
August,  1873.  On  8th  June,  1874,  the  treasurer  t 
to  "operate**  on  the  account,  which  includes  overdi 

Box  for  all  the  defendants,  except  the  two  Wils< 
of  the  Rule — Of  the  defendants,  Adcock  and  Savaj 
category,  and  all  the  others  in  another.     The  t 
in  the  same  position;  as  to  the   others,  the  evid 
amount  as  to  each  of  them.    Adcock  and  Savage  ai 
who  knew  of  the  overdraft.      Meldrum,  the  bank 
also  was  a  member  of  the  committee,  is  not  a  defe 
personally   liable  on   the  covenant   to   pay    in 
deed;   he,   with   Savage  and   Fletcher,  the  othei 
executed  that  deed.     The  bank  account  was  hea 
names  as  trustees  for  the  society,  and  the  rules 
which  are  iu,  state  that  they  were  the  trustees. 
Inglis  had  never  attended  a  meeting  of  the  comm 
account  was  opened  with  the  plaintiff  bank; 
attendance  for  so  long  a  period  he  ceased  to  be  a  i 
was  no  partnership,  and  the  society  was  establis 
philanthropic  purposes,  without  any  purpose  of 
The  first  overdraft  was  paid  off;  so  that  if  any  of 

(«)    7  H.  &  N.  at  p.  685;  31  L.  J.  (Ex.)  {h)    1  V.R.,  L.  61 ; 

145.  (j)    9  B.  A^  C.  401. 

(/)  2  C.B.  (N.S.)  440;  26  L.J.  (C.P.)  {k)    6  M.  &  Gr.  at 

194.  (I)    L.R.,  7C.P.  4 

ig)    1  V.R.,  L.  178;  1  A.J.K.  141.  (m)  29  L.J.  (Oh.)  C 
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kble  for  that  they  would  not  necessarily  continue 
ect  of  a  new  overdraft  When  Inglis  ceased  to  have 
io  with  the  society  its  account  was  in  credit 
he  attended  was  on  15th  February,  1873.  A  mem- 
not  present  at  a  meeting  at  which  a  resolution  to 
*draft  was  adopted,  is  not  liable  for  it  u^^less  in  some 
3  authorised  it;  pei-sonal  authority  must  be  shown, 
lefendant  Cosin,  he  attended  meetings  on  11th 
3,  and  6th  August,  1875.  Todd  v.  Errdey  (n)  sup- 
sfendants'  case.  Harrison  v.  Heathom  (o)  is  dis- 
as  it  was  the  case  of  a  joint  stock  company,  and 
partnership,  and  the  defendant  had  full  knowledge, 
ngle  instance  of  a  resolution  authorising  an  overdraft 
ing  at  which  Cosin  was  present,  or  of  which  he 
t.     [HiGiNBOTHAM,  J.    Fleming  v.  Hector,  per  Lord 

Stawell,  C.J.  The  charge  of  interest  in  the  bank 
notice  that  there  was  an  overdraft ;  if  a  defendant 
sent  from  its  payment  when  he  knew  of  it, 
is  contended,  is  some  evidence  to  go  to  a  jury, 
'  to  overdraw.]  The  fundamental  principle  of 
s  the  purpose  of  the  acquisition  of  gain:  Caldicott 
j).  The  bank  account  was  in  credit  in  September, 
r  authority,  therefore,  must  be  shown  for  any  over- 
hat  time.  In  the  ordinary  way,  moneys  paid  in 
I  earlier  debits:  Clayton's  case  (r).  It  has  been  said 
fch  December,  1875,  the  society's  account  was  always 
but,  in  fact,  it  was  in  credit  on  27th  May,  1876,  as 
le  particulars  of  demand;  at  any  rate,  so  far  that 
>en  sufficient  payments  to  wipe  off  any  overdraft 
he  time  Cosin  was  really  a  member  of  committee, 
now  sued  for  must  be  a  balance  brought  out  by 
ivances.  Indeed,  since  19th  May,  1876,  there  have 
tings  of  committee  other  than  of  Savage,  Meldrum 

At  the  worst,  defendant  Cosin  was  only  surety  in 
jbts  inciUTed  up  to  1875,  which  debts  have  been 
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1S81  more  than  covered  by  subsequent  paj 
EvoLDH,  ~  Sharp,  the  last  meeting  he  attendee 
^^J5^^^  [HiGiNBOTHAM,  J.  In  FUmvog  v.  H 
liabilities  of  the  club  was  hung  up 
means  of  knowledge  was  held  insufl 
with  liability.]  The  defendants  In 
Burrows  had  left  the  society  whe 
in  credit,  20th  December,  1875. 
is  a  resolution  of  8th  June,  1874, 
be  "operated  upon"  by  Adcock,  Sharp 
mere  guai-anty  for  the  genuineness 
meeting  on  2nd  October,  1873,  Adcod 
Savage  were  present,  but  the  pre'^ 
liabilities  was  not  confirmed.  Besid( 
is  not  a  jnatifieation  of  what  they  rec 
that  they  are  a  correct  record  of  th< 
from  such  proceedings  would  prevei 
minutes  if  they  were  correct.  Chapi 
Society  (f)  was  the  case  of  a  society  i 
of  borrowing.  In  Ch^ass  v.  WUliarm 
which  the  jury  believed,  that  the  ( 
to  pay  for  the  uniforms;  he  had  direc 
some  of  the  men. 


R.  Walsh  and  Fvlleiion  for  the  < 
Wilsons — This  being  a  benevolent 
such,  are  not  liable  for  debts  incurr 
Partnerahi'p  (Ist  ed.),  66.  There  is 
contemplation  of  profit.  In  Cockerell 
in  contemplation  from  the  very  first, 
nershlp,  it  is  necessary  to  prove  that 
the  incurring  of  the  debt,  or  afterwi 
was  a  member  from  the  outset  to  Auj 
to  attend.  The  society  was  reorgai 
by  which  a  member  not  paying 
to  be  a  member.     [Stephen,  J.    Si 

{$)   2M.  &W.  172.  {v] 

(0   5  C.P.D.  331;  49  L.J.  (C.F.)  796.        (w) 
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enough  for  compelling  payment  of  subscriptions,  but  can  they        I88i 
relieve  a  member  from  liability?]    Meldrum,  the  bank  manager,    Ekoush,  " 
being  a  member  of  the   committee,  the  bank,  through  him,  ^^^^^^^^ 
bad  notice  of  the  internal  rules  of  the  society.    O.  Wilson  never  Ch^tebsb 
interfered  in  the  matter  of  the  responsibility  incurred,  never  v. 

authorised,  or  ratified,  the  obtaining  an  overdraft.  E.  Wilson  ^^^^^ 
joined  the  society  after  the  new  rules  were  adopted  in  August, 
1875:  Be  St.  Jamefi'  Olub  (x).  The  resolution  to  which  E. 
Wilson  was  a  party,  was  to  pay  off  the  first  overdraft;  the  account 
was  in  credit  on  16th  December,  1875;  and  the  last  meeting  he 
attended  was  on  4th  February  1876.  Meldrum,  the  bank 
manager,  induced  the  secretary,  after  the  society  had  practically 
ceased  to  exist,  to  go  on  drawing  cheques  for  the  interest,  without 
authority  from  any  one.  On  18th  May,  1876,  the  overdraft  was 
only  652.  A  change  was  made  afterwards  in  the  mode  of  draw- 
ing the  cheques,  which  should  have  put  the  bank  on  inquiry, 
why  they  were  signed  by  one  person  only.  There  was  only  one 
meeting  the  minutes  of  which  mention  an  overdraft.  Under 
rule  15,  the  society  being  reduced  to  less  than  six  persons,  a 
meeting  should  have  been  called  to  dissolve  the  society  in  May, 
1876;  those  who  remained  had  no  right  to  go  on  overdrawing. 
Under  rule  10,  a  special  meeting  was  necessary  to  authorise  the 

borrowing  of  money. 

Our,  adv.  vuU. 

Stawell,  C.J.,  read  the  following  as  the  judgment  of  the  Court:     July  is. 

This  action  was  brought  by  the  plaintiff  bank  to  recover  from  ' 
the  defendants — members  of  committee  of  a  society  for  the  pro- 
motion of  temperance — ^the  amount  of  an  overdraft  A  verdict 
had  been  returned  against  all  the  defendants  for  the  sum  claimed, 
less  interest,  and  the  present  Rules  were  obtained — one  by  the 
defendant  George  Wilson,  another  by  the  defendant  Edward  J. 
Wilson,  and  a  third  by  all  the  other  defendants,  to  enter  verdicts 
for  them;  leave  for  that  purpose  having  been  reserved  at  the 
trial. 

Early  in  the  year  1872,  certain  persons  proposed  to  form  a 
society,  to  be  called  "The  Richmond  Temperance  Society;"  meet- 

(X)  2  De  G.  M.  k  G.  3S3. 
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ings  were  held,  and  the  Bociety  initiated,  its  obj( 
^  motion  of  temperance  principles,  the  suppressioi 
^^^  and  the  management  of  a  library,  a  reading  ro( 
tKD  ance  hall.  On  the  19th  February  in  the  same 
with  power  to  add  to  their  number,  were  appo: 
^'  (five  forming  a  quorum)  to  carry  out  the  necess 
On  the  19  th  March  following,  rules  were  ma 
defendant  Savage  was  appointed  secretary;  < 
Messrs.  Fletcher,  Lewis,  Meldrum,  and  defenc 
Adcock,  were  appointed  trustees,  and  defendant 
On  the  3rd  April,  the  treasurer  was  instructed  t 
in  the  local  National  Bank,  in  the  names  of 
treasurer  of  the  society,  upon  which  cheques 
signed  by  three  of  the  trustees  and  treasurer: 
August,  1875,  further  rules  were  made,  the  or 
the  society  being  vested  in  a  committee,  of  wh; 
ants  were  members.  Defendants  Adcock  and 
to  act,  one  as  treasurer,  the  other  as  secretary,  v 
an  interval  as  regards  the  secretary  of  more  i 
the  commencement  of  1874  to  about  the  middh 
year  1872,  some  land  was  purchased,  on  which 
quently  erected,  called  "  The  Richmond  Temf 
purchase-money  for  this  land  having  been  obtj 
tions  from  members  and  others  disposed  to  forv 
the  society. 

The  society's  bank  account,  at  first  in  the  N 
wards  (July,  1873)  transferred  to  the  plainti 
there  opened  in  the  name  of  "  Richmond  Ten 
In  the  following  month,  it  became  evident 
required  some  temporary  pecuniary  assistance 
August,  1873,  the  secretary  reported  at  a  mee 
— defendants  Sharpe,  Geo.  Wilson,  Burrows  a 
present — that  he  had  conferred  with  defendi 
Sharpe,  and  with  Mr.  Meldrum,  in  reference  t< 
bill  for  2502.,  and  that  it  was  proposed  to  pay  I 
account  at  bank,  and  get  the  plaintiff  bank  to 
200Z.  for  four  months,  and  meet  Messrs.  Halste 
bill.  At  the  next  meeting  of  committee,  accordi 
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idants  Qeo.  Wilson  and  Adcock  being  present,  the 
yried  that  the  bank  could  not  take  the  society's  bill  Enousb, 
m  a  biU  from  defendants  Adcock,  Sharpe,  and  the  a^^^^"^ 
intly  and  severally.  The  bill  for  250Z.  due  to  Chartkmd 
Co.,  was  debited  to  the  society  on  the  11th  August, 
1  the  15th,  a  bill  of  defendants  Savage,  Adcock  and 
liscounted,  and  the  amount,  1952.  48.  lOd,  lodged  to 
credit.  On  the  2nd  October,  in  the  same  year,  at 
ing,  defendants  Adcock,  Nunweek  and  Savage  being 
secretary  reported  that  Messrs.  Rocke  and  Co.'s  bill 
on  the  4th  insi;  that  there  was  a  sum  of  about  201. 
b  of  the  society,  and  it  was  proposed,  for  the 
overdraw  at  the  bank.  The  minutes  do  not  show 
lution  was  passed  on  the  subject,  or  that  any  over- 
en  incurred.  According  to  the  committees  cash- 
kober,  1873,  this  bill  was  placed  to  the  debit  of  the 
nount  being  43Z.  6^.  6d.  for  furniture, 
ig  of  the  committee  on  the  16th  of  January,  1874, 
I  by  defendant  Adcock,  seconded  by  defendant  Q. 
tarried,  that  the  secretary  be  authorised  to  ask  the 
ccelsior  division  to  renew  their  loan  for  12  months, 
rth  January,  1874,  the  cash-book,  which  it  is  stated 
1  at  each  meeting  of  committee  for  the  inspection  of 
tains  the  following  entry; — "Bank  interest,  IL  88. 
fendant  members  present  at  the  next  meeting  of 
th  March,  1874,  were  Messrs.  Adcock,  M'Cutcheon, 
Sharp. 

ting  of  committee  on  the  8th  June,  1874,  present 
s  Adcock,  Savage,  Sharpe,  and  other  members  not 
I  was  moved  by  defendant  Savage,  seconded  and 
%t  the  treasurer  be  empowered  to  operate  upon  the 
e  bank,  and  that  his  signature  on  the  cheques  shall 
narantee  for  the  same."  The  account  at  the  bank 
^rdrawn,  and  had  been  overdrawn  from  the  24th 
IS,  and  so  continued  until  the  end  of  August 
t  the  meeting  of  committee  on  the  23rd  Decern- 
^e  year,  defendant  Adcock  moved,  defendant  Savage 
it  was  carried,  "That  an  application  be  made  to  the 
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1881       building  society  to  obtain  an  additional  loan  of  1601.  on  the  haHf 
BirousH,  ^  and  another  motion  was  also  carried,  *'  That  the  secretary  inform 
^^J^J^^the  Excelsior  division  that   the  committee  are  taking  steps 
Ch^tbrkd  towards  the  repayment  of  their  loan  of  lOOt."    At  the  meeting  of 
V.         committee  held  on  17th  February,  1875,  it  was  moved,  seconded, 
^^^^^^^'     and  carried,  *'  That  defendant  Savage  be  requested  to  negotiate 
with  the  Victorian  Permanent  Building  Society  for  the  loan  of 
1501.  on  a  second  mortgage ;"  and  at  a  meeting  held  on  the  Ist 
October,  1875— defendants  Adcock,  M'Alpine,  M'Cutcheon,  Savage, 
and  Edward  J.  Wils(m  being  present — ^it  was  moved  by  defendant 
Savage,  and  seconded  by  defendant  Edward  J.  Wilson,  "That 
Messrs.  Meldrum  and  Adcock  wait  upon  Mr.  Munro,  of  the  Vic- 
torian Permanent  Building  and  Investment  Society,  to  endeavour 
to  obtain  a  further  advance  from  the  society  to  meet  the  claim 
of  the  Sons  of  Temperance,  and  to  pay  off  the  overdraft  at  the 
bank/'  The  defendants  present  at  the  next  meeting  of  committee, 
held  on  5th  November,  1875,  were  Messrs.  Adcock,  Barwood, 
M'Alpine,  Savage,  and  Edward  J.  Wilson,  when  the  minutes  of 
the  previous  meeting  were  read  and  confirmed. 

Under  date  31st  December,  1875,  there  are  the  following 
entries  in  the  cash  book:— "Bank  interest,  31st  March,  1875, 
il  17«.  Id,  and  do.,  30th  September,  1875,  3^.  17a.  6d"  The 
meeting  of  committee  next  after  the  date  of  these  entries  was 
held  on  the  7th  January,  1876,  the  defendants  Adcock,  Barwood, 
M'Alpine,  Nunweek,  Savage,  and  Edward  J.  Wilson  being  present. 
No  witnesses  were  called  for  the  defendants,  and  very  little  ex- 
planation was  afforded  by  the  cross-examination  of  the  treasurer 
and  secretary,  who  were  both  examined  for  the  plaintiff  bank. 

The  question,  in  our  opinion,  is  one  purely  of  agency.  The 
parties  were  not  partners;  there  was  to  be  no  participation  in 
profits.  The  defendants  were  associated  together  for  the  further- 
anoe  of  a  common  object,  from  which  no  profits  were  sought  or 
anticipated,  but  they  were  members  of  a  society  in  ihe  name  of 
which  the  account  at  the  bank  was  opened,  and  on  that  account 
the  treasurer  had  authority  to  draw.  The  name  was  one  of 
description— each  defendant  proved  to  be  a  member  fedling 
within  the  description,  the  account  being  thus  capable  of  being 
regarded  as  open  in  the  name  of  every  such  person. 
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Each  defendant  held  out  the  defendant  Adeock  as  his  agent  to        188I 
draw,  although  not  to  overdraw,  on  that  account.    If,  under    Enoush,  ~ 
those  circumstances,  any  defendant  member  apprised  of  an  inten-  ^J^J^^^,^ 
tion  on  the  part  of  the  defendant  Adeock  to  overdraw,  or  aware  Chartsrsd 

Bank 

of  an  existing  overdraft,  offered  no  remonstrance  or  expressed  no  v. 
dinent,  he,  by  his  silence,  afforded  evidence  of  acquiescence  in 
existing  or  future  overdrafts.  For  each  defendant  member  had 
[daoed  the  treasurer  in  the  position  of  his  agent  to  draw  on  the 
bank  account,  and  if  that  agent  exceeded  his  authority  and  over- 
^w,  and  the  overdraft  was  paid  out  of  the  funds  of  the  society 
in  the  hands  of  the  plaintiff  bank,  by  drafts  or  lodgments  made 
by  the  treasurer,  the  bank  were  at  liberty  to  infer  that  the 
oourae  which  had  been  followed  before,  would,  under  similar 
eiicumstances,  be  observed  again,  and  that  the  agent  was  au- 
thorised, not  only  to  draw  but  also  to  overdraw.  Members,  there- 
fore, who  were  aware  of  an  overdraft,  and  dissented  from  it,  were 
bound  to  express  their  dissent. 

The  society  was  afterwards  in  funds,  and  all  these  overdrafts 
were  paid  off  in  December,  1876;  but,  as  evidence  of  assent  to 
one  overdraft  would,  until  revoked,  be  evidence  also  of  assent  to 
fetore  overdrafts,  and  there  was  no  attempt  to  prove  any 
levoeation  of  the  implied  authority,  this  payment  does  not 
release  the  defendants  from,  their  liability  for  future  overdrafts. 
The  ease  of  OhapUo  v.  Brwnswick  Buildmg  Society  (y),  as  de- 
dded  by  the  Lord  Chief  Justice,  and  on  which  the  plaintiff 
relied,  seems  distinguishable  from  the  present.  The  subsequent 
decision,  however,  of  the  Appellate  Court  («),  by  which  the 
previous  judgment,  as  regards  the  society,  was  reversed,  but,  as 
regards  the  directors,  was  affirmed,  appears  somewhat  in  point. 
There,  the  directors,  by  giving  their  promissory  notes  after  the 
moneys  had  been  paid  to  the  treasurer,  held  him  out  as  their 
agent  to  receive  future  moneys  after  the  promissory  notes  had 
been  given,  and  were  properly  deemed  to  be  liable.  All  those 
directors  were  either  aware,  or  might  have  made  themselves 
.aware,  of  what  had  been  done.  The  society,  on  the  other  hand, 
who  were  not  shown  to  have  been  cognisant  of  the  acts  of  the 
directors,  were  held  not  liable. 

(y)  6  CJ?J).  331 ;  49  L.  J.  (C.P.)  796.  (z)  6  Q.B.D.  696. 
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n  In  the  present  case,  the  mere  overdraft  i 

jsH,     did  not  necessarily  render  all  the  defendac 

lo^iAN^  overdraft;   it  therefore  became  necessary  i 

•ERKD  knowledge,  and  those  defendant  members  so 

dissent,  might  properly  have  been  held  liabl 

^^'         In  considering  this  subject  of  acquiescen 

may  be  observed  that  the  society  were  press 

were  unable  to  meet  their  cuiTent   expei 

recourse  to  the  discount  of  bills;  under  the 

overdraft  was  proposed,  and  although  at  £ 

unexplained  the  proposal  was  not  adopted 

carried  out.     The  defendants,  however  mu( 

money,  possessed  sufficient  assets  to  liquidate 

The  greater  part,  if  not  the  whole  amount 

expended  in  increasing  the  value  of  the  land 

An  overdraft,  under  such  circumstances,  seen 

course  to  have  pursued. 

Some  of  the  defendants  proposed  that  i 
alone  operate  on  the  bank  account,  and  that 
cheques  should  be  a  sufficient  guarantee  for 
time,  the  account  was  overdrawn;  and,  as 
assumed  that  members,  before  empowering  o 
circumstances  to  draw  on  an  account  with  a 
would  have  made  themselves  aware  of  its 
be  taken  to  have  authorised  the  treasurer  to 
account  which  was  then,  and  had  been  for  sc 
overdrawn.  Others  of  the  defendants,  beiii 
draft  after  it  had  been  effected,  propose 
measures  to  liquidate  it.  Knowing  of  its  exis 
did  not  dissent  from  its  having  been  incurrec 
others, -again,  were  actually  aware,  or  by  reas 
have  made  themselves  aware,  of  interest  hav 
plaintiff  bank  on  an  overdrawn  account. 

On  this  subject  of  reasonable  inquiry,  the 

Justice  Brett  in  the  caseot Pho^hateof  Lime  ( 

cited  during  the  argument,  although  mad 

shareholders,  appear  applicable  to  the  present 

(a)  L.R.,  7  C.P.,  at  p.  63. 
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is  impossible  to  prove  that  every  shareholder  had  notice,  or  such  a       1881 
knowledge  of  facts  as  amounts  to  notice.    It  is  sufficient  to  show    English, 
that  facts  were  made  known  to  shareholders,  into  the  eflTect  of^^™j^ 
which  they  might  and  ought  to  have  inquired,  and  to  which  they  Chartered 
ought  to  have  objected  at  the  time,  unless  they  intended  to  adopt         v. 
the  transaction."  ^"'''*^ 

There  are  many  other  circumstances  apparent  on  the  minutes 
of  the  meetings,  which  render  the  inference  stronger  against 
Bome  of  the  defendants,  and  justified  the  jury  in  drawing  the 
conclusions  they  have  done  against  those  defendants,  although 
not  against  all.  Our  duty,  however,  now  is  not  to  find  a  verdict 
—that  has  been  returned  against  all  the  defendants  by  the  jury 
—we  are  merely,  by  examination  of  the  evidence,  to  be  satisfied 
as  to  which  of  them  the  verdict  already  found  can  be  legally 
sustained. 

We  have  selected  facts  appearing  on  the  minutes,  by  which  the 
case  against  each  defendant  may,  in  our  opinion,  be  fairly  tested. 
They  are  contained  in  the  records  of  the  five  more  important 
meetings— (1),  that  of  12th  March,  1874;  (2),  that  of  8th  June  in 
the  same  year,  at  which  the  treasurer  was  specially  empowered 
to  operate  on  the  fund  in  the  plaintiff  bank  then  overdrawn;  (3), 
that  of  7th  January,  1876,  the  meeting  at  this  date,  and  that  of 
12th  March,  1874,  following  the  entries  in  the  cash-book  respect- 
ing bank  interest;  (4),  that  of  1st  October,  1875,  relating  to  steps 
to  be  taken  to  pay  off  the  overdraft  at  the  bank;  and  (5),  that  of 
5th  November,  1875,  at  which  the  minutes  of  the  previous  meeting 
were  read  and  confirmed.  Of  these  meetings,  defendant  Adcock 
was  present  at  all  five;  defendant  Bar  wood  was  present  at  fourth 
and  fifth ;  defendant  M'Alpine  was  present  at  third,  fourth  and  fifth; 
defendant  M'Cutcheon  was  present  at  first  and  third;  defendant 
Nonweek  was  present  at  fifth;  defendant  Savage  was  present  at 
all  five;  defendant  Sharpe  was  present  at  second;  and  defendant 
E.  J.  Wilson  was  present  at  third,  fourth,  and  fifth.  As  regards 
these  defendants,  the  Bules  obtained  will  be  discharged. 

As  regards  the  other  defendants,  there  is  no  distinct  proof  that 
they  were  so  aware  of  the  overdraft  as  to  render  them  liable, 
within  the  rules  we  have  laid  down.  They  may  possibly  have 
known  of  the  overdraft,  and  not  dissented  from  it    But  there 
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1881 


V. 

Adoock. 


are  no  cii-cumstaiices  from  which  sueh  a  condusion  may,  in  oar 

Enolisk,     opinion,  be  legitimately  inferred.     Although    the   jury  haT« 

^JSS^S^dST  returned  a  general  verdict  against  all  the  defendants,  we  think 

Chabtbbxd  that  in  the  cases  of  these  latter  defendants,  the  Rules  should  be 

Bank 

absolute  to  enter  a  verdict  for  them.    Some  of  the  overdnfls 

were  effected  by  the  treasurer,  after  meetings  of  committee  had 

ceased  to  be  holden;  but  the  authority  once  given  to  overdraw 

continued,  as  we  have  already  said,  until  revoked,  and  did  not 

depend  on  the  meeting  or  non-meeting  of  the    members  of 

committee. 

Rvlea  to  eifUer  a  verdict  for  the  defondr 

ants    Adcock,     Barwood,    M^Alpvne^ 

M'Cutcheon,  Nunweek,  Savage,  Sharps, 

and  E.  J.  WUaon,  discharged.    Rvlea 

absolute  to  enter  a  verdict  for  like  oAer 

defendants. 

Attorneys  for  the  plaintiff:  Movie  &  Seddon. 
Attorney  for  the  defendant  E.  Wilson:  Scott. 
Attorney  for  the  defendant  G.  Wilson:  E.  H.  SmUk. 
Attorneys  for  the  other  defendants:  MaUeson,  England  and 
Stewart. 


Jttly  5,  6.  JAMIESOK  v,  ROBB. 

For^gn  judgmeni^No  notice  of  proueding^—CcntracL 

A  judgment  had  been  obtained  in  Scotland  by  the  liquidators  of  a  ScottiBh  com- 
pany against  a  shareholder  resident  in  Victoria  as  a  contributory,  without  notice 
being  given  to  him  of  such  proceedings.  He  had  signed  the  memorandum  of 
association  of  the  Company,  which  was  registered  under  the  Imperial  **  Compania 
Act  1862,"  and  that  Act  provided  that  such  proceedings  should  be  ex  parte,  snd 
without  notice  to  the  contributories.  In  an  action  on  the  judgment  of  the  Scotch 
Court, 

Held,  that  the  plaintiff  had,  by  signing  the  memorandum  of  assooiation, 
contracted  that  proceedings  might  be  taken  against  him  in  his  absence,  and 
without  notice. 

Demubbeb  to  replication. 

Declaration  by  the  plaintiffs  as  liquidators  of  the  City  of 
Glasgow  Bank  on  a  decree  of  the  Court  of  Session,  Scotland,  in 
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an  action  between  the  plaintiffB,  as  liquidators,  and  the  defendant        iS8l 
as  a  contributory  to  the  said  bank.  Jamibsoit" 

V, 

Plka  (3):  Thftt  the  defendant  was  not  at  the  time  of  the  commenoement  of  the  BoBK 
actioD  or  at  any  time  during  the  prooeeding9  therein  resident  in  nor  did  he  hold 
property  in  or  subject  to  the  laws  of  Scotland  or  any  place  within  the  jurisdiction 
of  tJie  said  Court  and  had  no  knowledge  or  notice  of  the  said  action  and  was  not 
serred  with  any  snmmons  or  process  and  had  no  opportunity  of  appearing  in  the 
•aid  Court  either  personally  or  by  agent  to  defend  the  suit. 

Bxpucation:  That  before  and  up  to  and  at  the  time  of  the  said  decree  the  said 
banking  company  was  a  company  duly  registered  under  an  Act  of  the  Imperial 
PSrliament  of  Great  Britain  called  the  "  Companies  Act  1862"  {a)  {$eUing  <nU  9ec$. 
467  11  14  17  18  23  25  30  35  37  38  92  95  121  129  133  147  148  149  150  151  of 
thai  Act)  and  the  defendant  during  all  the  times  aforesaid  was  and  continued  to  be 
a  member  of  the  said  banking  company  within  the  meaning  ftc.  of  the  *' Companies 
Ad  1862**  and^had  duly  subscribed  the  memorandum  of  association  of  the  com- 
pany aod  was  and  continued  to  be  entered  as  such  member  as  aforesaid  on  the  re- 
gister of  members  Ac.  and  accordiug  to  the  law  of  Scotland  under  and  within  the 
pronskma  of  sec  121  of  the  said  Act  the  said  decree  against  the  contributories 
mentiotted  in  the  said  section  may  be  made  and  pronounced  against  such  contribu- 
toriesexparie  and  without  any  intimation  or  notice  whatsoever  to  such  contributories 
or  to  any  of  them  or  to  any  party  to  be  affected  by  such  decree  and  the  said  decree 
is  the  said  declaration  mentioned  was  and  is  a  decree  made  and  pronounced  against 
the  defendant  under  and  in  accordance  with  the  provisions  of  the  said  section  121 
of  the  said  Act. 

DmuBBBR  to  replication:  That  it  does  not  show  how  the  allegations  contained 
therein  affect  the  validity  of  the  plea  as  it  does  not  traverse  any  of  the  facts 
alleged  in  the  plea. 

M'Farkmd  in  support  of  the  demurrer — ^The  question  here  is 
whether  the  Court  of  Session  in  Scotland  has  power  to  make  a 
decree  against  the  defendant  in  his  absence.  It  will  be  said  that 
he  ia  bound  by  the  general  law  of  the  country  in  which  the  com- 
pany existed,  or  that  he  has  contracted  directly  to  be  bound  by 
that  law.  The  principles  on  which  the  Court  will  act,  in  enforcing 
the  judgments  of  foreign  tribunals,  are  summarised  in  RouaiUon 
V.  BousiUan  (6);  and  Gookney  v.  ATiderson  (c).  A  certain 
fonn  of  procedure  is  prescribed  by  sea  121  of  the  English 
Act;  it  is  provided  that  a  decree  may  be  pronounced  ex  parte  by 
the  Court  of  Session  in  Scotland,  as  happened  here;  but  that 
section  only  refers  to  persons  within  the  jurisdiction  at  the  time 
the  investigation  takes  place ;  it  treats  of  procedure  only,  and 
gives  no  greater  jurisdiction  to  the  Court  than  it  before  pos- 
sessed.   The  jurisdiction  of  the  Court  of  Session  is  territorial 

<a)  25  a?  26  Vic,  c.  89.  (6)    14  Ch.  D.  351. 

(c)    1  De  G.,  J.  &  8.  365. 
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1881  only,  BJid  it  has  jurisdiction  over  persons  withii 
Jamibson  [Stawell,  C.J.  Is  it  not  quite  as  reasonabl 
should  be  taken  when  the  defendant  is  abroad,  i 
country,  if  the  proceedings  are  ex  partef]  It 
justice.  If  the  defendant  is  within  the  territc 
the  laws  ofthecountry,however  unreasonable. ' 
poses  of  this  case,  may  be  considered  as  a  foreign  j 
ment  of  a  Court  of  another  country.  The  pla 
sued  the  defendant  here  on  the  contract  under 
shareholder  in  the  bank.  If  that  course  had 
agreement  between  the  defendant  and  the  baB 
construed  according  to  the  law  of  the  countiiy 
tract  was  made — that  is,  the  law  of  Scotland, 
to  sue  on  the  judgment.  The  principles  on  w] 
one  country  will  be  enforced  in  another  are  plai 
on  which  the  judgment  was  obtained  must  be 
natural  justice:  RousUlon  v.  Rousillon  {d) — thi 
things,  that  the  defendant  has  had  an  opport 
to  defend  himself.  It  is  the  foundation  of  all 
should  be  heard  in  his  defence.  There  is  notl 
Imperial  Parliament  creating  a  liability  on  th 
holder  to  a  double  call  in  some  absurd  eveni 
holder  might  never  get  notice  of;  would  he  t 
[HiGiNBOTHAM,  J.  We  are  not  to  sit  in  judgi 
or  justice  of  the  Acts  of  the  Imperial  Parli 
that  we  should  be  of  opinion  that  they  inU 
outside  the  United  Kingdom  should  be  liab 
us  to  consider  whether  we  should  enforce  the 
Firstly,  it  does  not  apply  to  persons  outside  of 
dom;  secondly,  if  it  do,  it  does  not  bind  i 
Courts  could  not  consider  the  justice  or  expediei 
this  Court  can.  A  man  must  be  heard  in  his 
expressly  or  impliedly  contracts  to  be  bound 
the  foreign  Court  without  being  heard.  All  th( 
plea  are  necessary  to  make  it  a  good  plea.  Coj 
is  directly  in  favour  of  the  defendant.  Kelly, 
"If  a  party  contracts  to  be  sued  without  notice^ 
id)  14  Ch.  D.  351.  (e) 
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that  decision  is  that  the  English  Courts 
;ment  obtained  in  a  foreign  Court  against ' 
)tice,  unless  the  defendant  has  Contracted 
requirement  of  notice.  [Stawell,  C.J. 
)  admit  that  Great  Britain  is  a  foreign 
nt  that  might  be  required  for  that 
V.  Adamson  (/),  reference  is  made  to 
7,  Harding  (g),  Valine  v.  Dumergue  (h), 
z  (j),  and  Oodard  v.  Oray  (k),  all  of 
itention.  The  defendant  cannot  answer 
he  merits;  a  foreign  judgment  cannot 
rits.  If  the  defendant  could  here  put  in 
could  have  been  pleaded  in  Scotland,  he 
m  saying  there  was  any  unjustice,  but  he 
[)f  answering  on  the  merits  anywhere. 
n  V.  Bouard  (Z).]  In  Copin  v.  Adamson  (/), 
If  within  a  foreign  jurisdiction,  and  con. 
the  necessity  for  notice  of  process.  The 
a  British  colony  does  not  affect  the  ques* 
ired  as  a  foreign  country.  The  Imperial 
ite  for  this  colony,  but  only  where  it 
'AWELL,  C.J.  It  can  bind  us  by  im  plica- 
plication.  "The  Companies  Act  1862" 
1  Ireland  in  different  places;  it  does  not 
It  is  then  to  be  taken  that  it  was  not 
Iritish  Legislature  to  bind  the  colonies  by 
or  own  Companies  Acts.  [Stawell,  C.J. 
the  Imperial  Act  affects  companies  estab- 
ingdom.]  Kelly,  C.B.,  in  Copin  v.  AdaTrir- 
mge  thing  if  a  man  can  escape  his  liability 
;  but  he  does  not  do  so,  he  remains  liable 
mtry  where  he  is  domiciled.  This  Court  is 
)f  Courts  of  first  instance  at  home :  Trimble 


ih)  L.R.,6Q.B.  139. 
P.  345.  (0  15C.B.  (N.S.)341. 

:.  398.  (m)  5  App.  Gas.  342. 
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m  Hodges  (with  him  Ba/miUon)  in  support  oi 

nsoN  This  law — "  The  Companies  Act  1862" — is  not  < 
^BB.  justice,  and  that  is  the  whole  point.  The  quei 
(Bvaded.  Judges  do  not  like  to  say  that  th< 
country  are  contrary  to  natural  justice;  th 
that  certain  judgments  are  judgments  whi< 
is  not  under  a  legal  obligation  to  obey 
different  from  Copin  v.  Adamson  (n),  1 
affirmatively  by  the  defendant  that  the 
commenced  by  process  and  summons  (showing 
French  Court  which  required  service)  and  tl 
was  not  at  any  time  previous  to  the  recover 
resident  or  domiciled  within  the  jurisdiction  o: 
The  Court  will  presume  everything  in  favour 
inent,  which  is  not  expressly  denied:  Henc 
$on  (o);  Mauhourquet  v.  Wyse  {p)\  Cowan 
Here  there  is  a  denial  that  the  defendant  was  ^ 
tion  at  the  time  of  the  commencement  of  tt 
that  he  was  previously  or  subsequently  ther( 
could  have  demurred  had  they  chosen  to  do  so. 
to  be  admitted  that  when  the  defendant  becan 
company  he  was  resident  in  Scotland.  He  is  b 
law,  therefore,  and  it  seems  to  be  conceded  tha 
unnecessary  to  give  the  defendant  notice  beft 
the  list  of  contributories.  [Stawell,  C  J. 
show  facts  which  may  amount  to  a  chc 
Stephen,  J.  He  cannot  get  out  of  his  liabiliti 
domicile.]  He  has  signed  the  agreement  an( 
ValUe  V.  Dumergue  (r)  was  distinguished  froi 
son  (s),  on  the  ground  that  in  the  former  a 
elected  a  domicile  in  France.  The  Court  wo 
that  the  laws  of  the  United  Kingdom  are  cc 
justice.  A  judgment  may  be  against  natu 
defendant  has  never  been  in  the  country:  Ca 
But  here,  it  is  admitted  he  was  in  Scotland 

(n)   L.R.,  9  Ex.  345.  (r)  4  Ex.  290 

(o)   6Q.B.  2SSatp.  298.  («)  L.R.,  9  £ 

{p)  Ir.  B.,  1  C.L.  471.  (0  1  Stark  1^ 
iq)   1  M.  &  Gr.  882. 


Digitized  by 


Google 


yoLvn.]  XLvvioT.  175 

memorandum  of  association.    It  is  not  open  to  the  defendants        I88I 
to  say  the  Scotch  Court  of  Session  misconstrued  the  Act.  Jamieson 


M'Farland,  in  reply — There  is  no  case  which  goes  so  far  as  to  say 
thatif  a  man  has  been  once  resident  in  a  country  he  is  for  ever  liable 
to  be  sued  in  that  country.  [Stephen,  J.  BuchaTian  v.  Rucker  (?;). 
Bat  I  think  if  the  defendant  had  not  been  domiciled,  and  had 
signed  the  memorandum,  he  would  have  been  bound.] 

Stawell,  C.J.  This  is  an  important  point.  There  are 
peculiar  facts,  however,  which  render  it  diflferent  from  ordinary 
actions  on  judgments;  while  at  the  same  time,  the  peculiar 
features  of  the  case  remove  difficulties  which  might  otherwise 
exist.  A  judgment  has  been  obtained,  it  is  stated,  in  another 
country  against  and  behind  the  back  of  a  person  resident  here, 
and  who  did  not  know  that  the  law  of  that  country  allowed 
proceedings  to  be  so  taken.  If  these  were  all  the  facts,  it  would 
be  difficult  to  hold  that  such  a  person  was  liable  on  a  judg- 
ment so  obtained.  Doubt  may  arise  as  regards  foreign  judgments, 
but  certainly  not  in  the  case  of  judgments  obtained  in  the 
country  in  which  the  defendant,  even  although  not  domiciled, 
is  resident;  or  obtained  in  a  country  of  which  the  Legislature 
has  power  to  bind  by  its  laws,  the  country  where  the  defendant 
is  domiciled.  It  appears,  however,  in  the  present  case  to  be  con- 
sistent with  the  pleadings  that  the  defendant  is  a  member  of  the 
company  from  the  liabilities  of  which  he  now  claims  exemption; 
(hat  he  was  domiciled  in  Scotland  at  the  time  he  joined  that  com- 
pany; and  being  domiciled  there,  and  being  a  shareholder,  he  must 
be  taken  to  have  been  acquainted  with  the  laws  of  the  country, 
especially  as  he  signed  the  memorandum  of  association.  This  per- 
haps is  immaterial,  for  I  am  not  prepared  to  say  that  mere  domicile 
alone  at  the  time  of  taking  the  shares,  without  the  signing  of 
the  memorandum  of  association,  would  not  be  sufficient  to  create 
liability.  But  at  all  events,  as  one  of  the  shareholders,  he  must 
be  taken  to  have  known  that  he  would  be  liable  in  the  event  of  the 
company  going  into  liquidation,  and  also  that  he  would  be  liable 
to  proceedings  without  notice  being  served  upon  him.    These 

(9)  1  Camp,  ea 
02 
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1       facts  dispose  of  all  the  difficulties.    The  re[ 
goN     removes  any  other  objections  that  might 
^       The  plea  itself  is  bad.     The  demurrer  must 

Stephen,  J.  Prima  facie  every  judgm^ 
another  country  is  assumed  to  be  right  till  tl 
and  so  of  any  Court  of  another  part  of  Her 
It  would  be  difficult  to  say  that  a  judgmeni 
contrary  to  natural  justice  when  it  is  pres 
a  Parliament  of  a  common  sovereign.  But 
on  that  only,  because  the  real  argument  he 
that  the  proceedings  were  contrary  to  naturi 
defendant  was  not  within  the  jurisdiction 
nouncing  judgment  during  the  proceedings. 
I  think,  on  the  authority  of  Copin  y.  Ad 
defendant  is  bound  by  his  contract.  A  man 
or  by  contract,  answerable  to  the  law  of  a 
defendant  was  domiciled  in  Scotland  wli 
memorandum  of  association,  and  he  contra 
the  jurisdiction. 

HiGiNBOTHAM,  J.  I  do  not  See  any  disti 
principles  applicable  to  a  judgment  of  a  S< 
judgment  of  the  Court  of  any  other  country 
The  general  principle  appears  to  be  that  the  j 
Court  is  conclusive  on  the  merits  of  the  que 
between  the  parties,  but  that  its  authority 
either  for  defects  apparent  on  the  face  ol 
evidence  showing  that  the  Court  which  pn 
jurisdiction,  or  that  the  judgment  was  ob 
manifest  injustice.  In  such  a  case,  a  ju 
be  enforced  in  another  country.  It  is  n 
case  that  the  Court  had  jurisdiction,  but 
judgment  was  obtained  in  such  a  way  as  to  I 
first  principles  of  natural  justice,  since  a  man  s 
judicial  proceedings  before  he  is  bound  by  the 
and  fair  argument,  but  that  the  defendant  had 

[w)  L.IL,  9  Ex.  345. 
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place  contracted  himself  into  that  of  which  he  now  complains  as        1881 
injustice.    A  man  cannot  under  such  circumstances  be  allowed  to    Jamieson 
set  up  such  an  answer.   If  a  person  knows  of  a  particular  process,       ^^ 
and  gives  an  express,  or  implied,  consent  to  that  process,  he 
cannot  be  allowed  afterwards   to  say  that   it  is  contrary  to 
natural  justice  to  enforce  that  process  against  him.    Here  the 
defendant  may  be  taken  to  have  been  domiciled  in  Scotland,  the 
country  where  the  proceedings  commenced,  at  the  time  the  com- 
pany was  started,  or  at  some  time  subsequently   before   the 
winding  up  commenced.     He  by  signing  the  memorandum  of 
association  agreed  that,  in  accordance  with  the  provisions  of 
an  Act  of  Parliament,  proceedings   ex  parte  might  be  taken 
against  him,  and  without  notice. 

This  may  be  a  hard  proceeding;  and,  against  persons  who  have 
not  contracted,  may  seem  contrary  to  natural  justice.  But  I  do 
not  think  it  lies  in  the  mouth  of  a  member  of  the  company,  who 
lias  contracted,  to  complain.  He  has  consented  to  this  same 
process  as  against  his  co-shareholders,  and  would,  if  himself  in 
that  country,  have  been  subject  to  the  same  process.  There 
being,  therefore,  no  failure  of  natural  justice,  the  ground  of  the 
defence  fails,  and  the  demurrer  must  be  overruled. 

Demurrer  overruled.    Jvdgment  for  the  plaintiffs. 

Attorneys  for  the  plaintiffs:  Taylor,  Buckland  <fe  Oatea, 
Attorneys  for  the  defendant:  Lynch  Jk  M' Donald, 


GRIFFITHS  AND  Wit*  v.  THE  VICTORIAN  PERMANENT,   &c.,  /ttZy  6. 

BUILDING  SOCIETY.  

I»!oTogatorU»^8tay  qf  proceedings— Absence  of  co-plamUff/rom  country— Address 

unknoum. 
In  an  action  by  husband  and  wife,  as  co-plaintiffs,  an  order  for  interrogatories 
to  be  answered  by  both  plaintiffs  may  be  properly  made,  although  it  appear  that 
tbe  wife  is  absent  from  the  countzy,  on  unfriendly  terms  with  the  husband,  and 
cannot  be  found  ;  and  a  stay  of  proceedings  until  the  interrogatories  are  answered 
by  both  plaintiffs,  may  be  properly  granted. 

Summons  referred  to  the  Court  by  Higinbotham,  J.  The 
summons  called  upon  the  defendants  to  show  cause  why  an 
Order  of  Higinbotham,  J.,  of  the  14th  April,  1880,  ordering  the 
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plaintiffs,  J.  D.  Griffiths  and  his  wife,  Elii 
answer  interrogatories,  should  not  be  set  asid< 
the  female  plaintiff,  on  the  grounds  that  th 
^  under  a  misconception,  and  that  the  female  p 
the  jurisdiction  of  the  Court,  interrogatories  c 
to  be  administered  except  on  commission.  { 
Order  of  the  14th  April,  Stawell,  C.J.,  had  m 
staying  proceedings  until  the  interrogatories 
the  female  plaintiff. 

The  action  was  brought  by  the  plaintiffs 
money  that  belonged  to  the  female  plaintiff 
and  was  deposited  with  the  defendants,  whic 
the  defendants  to  her  after  her  marriage,  bi 
by  the  male  plaintiff.  It  was  alleged  that 
was  resident  out  of  the  colony,  and  unlikely 
was  not  on  good  terms  with  her  husband;  i 
know  where  she  lived,  and  could  not  find  hei 

R,  Walsh  (with  him  Hodges)  in  support  of 
Order  was  made  under  a  misconception.  Th( 
had  agreed  to  consent  to  the  interrogatori 
on  the  condition  that  the  male  plaintiff 
to  answer  them,  and  he  understood  th 
accepted.  The  female  plaintiff  being  ou 
there  was  no  jurisdiction  to  order  her 
gatories.  At  the  time  this  Order  was  m 
not  know  the  female  plaintiff  was  out  of  th( 
BOTHAM,  J.  All  those  facts  were  before  me 
a  commission  had  issued  to  examine  her  at  i 
Zealand  given  by  the  male  plaintiff,  and  its  "\ 
adverted  to.]  No  collusion  can  be  alleged, 
which  we  are  suing  is  believed  to  have  been  r 
[Stephen,  J.  Are  not  these  proceedings  no'v^ 
stay  of  proceedings?]  No,  it  is  not  anothei 
That  the  female  plaintiff  is  a  merely  nominal 
the  fact  that  we  offered  to  admit  that  sh 
money.  This  case  first  came  before  the  Cour 
and  on  demurrer  (a)  it  was  held  that  the  hu: 
(a)  6  V.L.R.,  L.  269. 
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though  the  money  had  already  been  paid  to  the  wife.  It  has^  there-       1881 
fore,  been  clearly  decided  that  the  money  is  the  plaintiff's,  and  the    qbiitiths 
defendants  are  now  attempting  to  deprive  the  plaintiff  of  his    yic^ilils 
rights.  The  effect  of  the  Order  for  a  stay,  will  probably  be  to  stay  Permanent 
the  action  for  ever.     In  order  to  set  aside  the  stay  of  proceedings     Society. 
we  must  first  set  aside  the  Order  of  Higinbotham,  J.,  on  which 
the  Order  for  a  stay  was  made.   The  male  plaintiff  does  not  know 
the  female  plaintiff's  address^  and  cannot  furnish  it  to  the  defen- 
dants. Even  if  the  female  plaintiff  were  here  in  this  country  we 
could  not  compel  her  to  answer  interrogatories.   The  proper  mode 
of  proceeding  for  the  defendants  to  pursue  would  be  to  obtain 
a  commission,  but  before  obtaining  that  they  would  have  to  show 
they  knew  where  she  was.     [Stawell,  C.J.    It  appeared  to  me 
that  there  might  probably  be  a  good  defence  to  this  action,  and  I 
did  not  like  to  allow  it  to  proceed  in  the  absence  of  one  plaintiff, 
who  might  disclose  something  showing  a  good  defence.]    There 
is  no  jurisdiction  to  make  an  Order  that  interrogatories  should 
be  answered  outside  the  colony.    Even  if  she  were  found,  there 
would  be  no  means  of  attaching  her  if  she  refused  to  answer. 
She  is  hostile  to  the  male  plaintiff. 

-  Walker,  for  the  defendants,  was  not  called  on  by  the  Court. 

Stawell,  C.J.  There  seems  to  me  to  be  no  reason  to  disturb  the 
Order  for  interrogatories.  There  may  be  a  difficulty  in  finding 
the  female  plaintiff,  but  that  is  for  her  husband  to  overcome. 
Until  she  has  been  discovered  and  served,  or  shown  to  be  out 
of  all  reach  of  service,  there  is  no  reason  why  the  Order  should 
be  disturbed.  I  still  think  it  was  a  proper  Order  to  make.  We 
should,  it  appears  to  me,  be  violating  one  of  the  first  principles 
of  justice  if  we  allowed  the  action  to  proceed  now  in  the  absence 
of  the  evidence  of  the  female  plaintiff,  whom  the  defendants 
say  could  give  answers  to  the  interrogatories  which  would  mate- 
rially affect  the  action. 

Stephen,  J.  It  appears  to  me  that  the  plaintiff's  argument  is 
reduced  to  this,  that  there  is  an  unfriendly  co-plaintiff.  The 
female  plaintiff,  it  is  said,  is  hostile  to  her  husband,  and  is  keep- 
ing out  of  the  way  to  defeat  his  rights,  and  so  that  she  may  not 
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ssist  him  in  the  action.  It  is  not  doubted  that 
roperly  made,  and  it  would  be  unfair  to  upset 
ction  proceed  without  the  interrogatories  beinj 
[link  the  summons  should  be  dismissed. 

HiGiNBOTHAM,  J.  I  am  glad  that  this  sumi 
card  by  the  Court;  at  the  time  it  was  first 
bambers,  my  own  opinion  tended  to  what  it  is 
rgument  verged  upon  the  question  decided  in  a 
ud,  having  been  engaged  in  that  action,  T  hesit 

then  suggested  that  the  summons  should  be  : 
lourt.  I  will  now  act  on  the  opinion  of  the  Coi 
J  with  costs. 

As  to  the  general  merits  of  the  case,  the  defe 
ight  to  any  evidence  they  may  obtain  in  support  ( 
:om  either  or  any  of  the  plaintiflfe;  and  are  ent 
ntil  the  addresses  of  all  the  plaintiffs  are  made  i 
nd  inteiTogatories  answered  by  all.  Justice  re( 
ction  should  be  heard  on  its  merits.  The  first 
lade  under  any  misconception.  I  was  aware  at 
he  female  plaintiff  was  supposed  to  be  in  New  Ze 
he  could  not  be  found. 

Summons  diamissi 

Attorney  for  the  plaintiffs :  Kidaton, 
Attorney  for  the  defendants:  Vail. 


EVERINGHAM  and  Another  v.  WADDEL 

The  Instruments  and  Securities  StattUe  1864''  (No.  204),  see, 
surety — Assignment  of  securities — Promissory  noi 

A  surety  who  has  paid  the  debt  of  the  principal  debtor,  is  < 
)  of  **  The  Instruments  and  SecurUies  Statute  1864"  (No.  204), 
f  deed  of  all  the  securities  which  the  creditor  holds,  including 
:  which  tlie  creditor  is  holder  and  payee;  and  is  not  boun^ 
idorsed  by  the  creditor  without  recourse. 

A  bill  of  exchange,  or  promissory  note,  may  be  a  "secnrity 
The  Instrum^iiUs  and  SecurUies  Statute  1864"  (No.  204). 

Action  by  sureties  against  the  creditor  whose 
aid,  for  not  assigning  to  them  certain  securities  I 
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'DiOAJULTiov :  That  one  John  Lane  was  indebted  to  the  defendant  in  the  1881 

torn  of  £88,  and  the  defendant  held  aa  seenrity  a  certain  bill  of  exchaoge ; 


for  £88,  drawn  by  the  defendant  and  accepted  by  Lane,  and  a  contract  of  sale  Evbbinoham 

of  hones  cattle  and  implements  made  and  executed  by  Lane  to  the  defend-    w aJ^^vvt^. 

ant;  that  the  plaintifib  became  security  for  the  said  debt,  and  were  sued  by 

the  defendant,  who  recoTered  from  them  the  £88  and  costs,  and  thereupon  the 

plamtifis  were  entitled  to  have  the  securities  held  by  the  defendant  assigned  to 

them,  and  before  action  demanded  an  assignment  thereof.    Breach :  That  the 

defendant  refused  to  assign. 

Plkas:  (1)  That  the  plaintiffs  did  not  request  the  defendant  to  assign;  (2)  That 
the  defendant  was  ready  and  willing  to  assign,  but  that  the  plaintiffs  would  not 
take  an  assignment;  (3)  That  a  written  assignment  was  tendered  by  the  plaintiffs 
for  execution  by  the  defendant,  but  that  it  was  not  in  proper  form,  and  not  such 
as  the  plaintiffe  were  entitled  to  have  executed  by  the  defendant ;  (4)  That 
defendant  offered  to  execute  the  assignment  tendered  if  he  were  allowed  first  to 
show  it  to  hia  solicitors  to  obtain  their  opinion,  but  that  the  plaintiff's  refused  to 
allow  him  ;  (5)  That  defendant  demanded  a  reasonable  time  to  peruse  the  assign- 
ment before  executing  it,  which  was  refused. 

The  evidence  showed  that  after  action  brought  by  the  de- 
fendant, who  resided  at  Donald,  the  plaintiffs  paid  the  debt 
owing  by  Lane,  but  that  when  settling,  the  defendant  was  not 
asked  io  assign  the  securities.  Later  on,  viz.,  in  June,  1880,  they 
sent  to  the  defendant  for  signature,  by  a  clerk  in  their  employ 
at  Ballarat,  a  document  assigning  the  securities  to  them.  The 
defendant  was  away  from  home  when  the  clerk  arrived,  but 
returned  in  the  evening  and  saw  the  clerk,  who  handed  him 
the  document,  saying  he  had  come  to  get  his  signature.  De- 
fendant said  he  would  read  it,  and  the  clerk  told  him  he  would 
call  for  it  in  the  morning  on  his  way  to  the  coach  to  take  him 
hack  to  Ballarat.  When  the  clerk  called  in  the  morning,  the 
defendant  said  that  he  did  not  know  if  he  would  be  justified  in 
signing  the  instrument,  since  he  did  not  know  what  money  had 
been  paid  to  his  solicitors,  and,  consequently,  whether  the  recitals 
in  the  instrument  were  correct;  nor  whether  he  had  a  right  to 
assign  another's  property  without  his  consent,  and  added  that  the 
derk  might,  however,  have  the  bill  of  exchange  at  once;  but  the 
clerk  said  it  was  no  use  without  the  assignment  (a).  On  that, 
tUs  action  was  brought.  The  jury  found  a  general  verdict  for 
the  plaintiffii,  with  291.  damages.  Leave  was  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him. 

(a)  The  instrument  described  as  a  biU  made  by  Lane,  and  endorsed  by  WaddeU 
«f  ezchange  was  really  a  promissory  note    * '  without  recoorse." 
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1881  The  defendant  obtained  a  Rule  nisi  to  set  f 


UNOHAM  entered  for  the  plaintifis  on  the  third  plea,  on  t 
.^;.TT     the  defendant  was  entitled  to  it  on  the  facfa 

kPDSLL, 

trial;  that  it  was  agreed  at  the  trial  that  a  v( 
entered  on  that  issue,  subject  to  the  opinioi 
whether  the  alleged  assignment  was  such  as  th 
entitled  to;  and  that  the  contract  of  sale  wai 
within  the  meaning  of  sec.  55  of  "The  h 
Securities  Statute  1864;"  and  for  a  new  trial  on 
the  verdict  was  perverse,  and  against  the  weighi 

Dr.  Madden  and  Box  showed  cause — It  was 
trial  that  if  the  defendant  obtained  a  verdict  upo 
practically  decided  the  whole  cause  of  action, 
was  the  instrument  tendered,  such  an  instrumen 
were  entitled  to  have  executed  by  the  defendani 
"  The  Instruments  and  Securities  Statute  1864." 
contains  a  recital  that  the  defendant  had  issu< 
the  plaintiffs,  that  they  had  paid  101{.,  and  tb 
been  called  upon  to  assign  the  bill  of  sale  and  1 
This,  when  handed  to  the  defendant,  he  refuse 
he  could  not  sign  any  such  document  as  that  wi 
his  solicitor.  The  plaintiffs  did  not  ask  for  a  co 
simple  assignment,  and  it  is  said  they  are 
anything  but  an  endorsement  "without  recou 
however,  entitled  to  an  assignment  by  deed.  ' 
deed  of  a  bill  transferable  by  delivery  amoimts  t< 
Byles  on  BUls,  11th  ed.,  p,  147.  The  plaintiffi, 
sue  under  the  55th  sec.  in  the  defendant's  name,  < 
indemnity.  The  plaintiffs  did  not  want  the  bilL 
defendant's  endorsement;  if  they  were  so  assigi 
would  have  had  to  sue  in  their  own  names, 
section  they  are  entitled  to  sue  in  the  defend 
assignment  we  should  only  hold  the  bill  as  secur 

Hamilton  in  support  of  the  Rule — The  yer< 
plea  was  against  the  weight  of  evidence.  The  d 
offered  the  bill  to  the  clerk,  and  the  clerk  in  his 
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did  not  remember  anything  about  it.     The  4th  and  5th  pleas        1881 

were  clearly  proved  for  the  defendant.  The  usual  mode  of  transfer  Bvbeikoham 

of  a  bill  of  exchange  is  by  transfer  simply,  and  not  by  endorsement,    ^j^^bll. 

or  by  deed :  Duncan  v.  N.  and  S.  Wales  Bank  (b).  [Stawell,  C.J. 

The  section  seems  to  imply  it  shall  be  by  deed.    The  words  of 

the  Act  negative  an  endorsement.  The  surety  is  not  to  sue  in  his 

own  name,  but  in  the  name  of  the  person  who  held  the  security; 

and  is  to  give  him  an  indemnity.]     The  words  in  the  55th 

section  are  "judgment  specialty    or    other  secuiity,"  that  is 

security  ejusdem,  generie.    A  bill  of  exchange  does  not  come 

wiihm  those  words.    [Dr,  Madden — That  would  have  no  effect; 

"specialty"  covers  a  whole  class.]    [Stawell,  C.J.    Hardy  v. 

Johnston  (c)  is  a  decision  on  that  point  against  you.]    It  was  an 

obiter  dictum  there.      [Higinbotham,  J.     Batchdlor  v.  Law- 

refnce  (d);  Strange  v.  FovZkes  (e).]    The  55th  section  only  applies 

to  contracts  which  are  not  assignable  at  law.    Assignment  does 

not  mean  by  a  document  under  seal. 

The  verdict  was  against  the  weight  of  evidence.  A  jury  may 
disbelieve  a  man  on  reasonable  grounds ;  they  may,  where  there 
is  a  conflict  of  testimony,  decide.  But  if  there  is  not  a  conflict  of 
testimony,  and  nothing  in  the  demeanour  or  story  of  a  witness  to 
lead  to  the  belief  that  he  is  not  telling  the  truth,  it  is  not  a  case 
for  a  jury:  Cohen  v.  Slade  (/);  Davis  v.  Hardy  (g).  [Higin- 
BOTHAK,  J.  The  Court  has  held  on  the  authority  of  an  English 
eaae,  Laeey  v.  Forrester  Qi),  that  where  a  witness  is  uncontradicted 
the  jury  may  disbelieve  him.]  That  is,  where  his  credit  is  im- 
peached. The  verdict  was  clearly  perverse  as  to  the  2nd  plea: 
Bart  V.  Gumpa4:h  {j\  and  we  are  justified  in  asking  the  Court 
to  enter  a  verdict  for  the  defendant  on  that  issue.  It  is  said  that 
a  bill  of  exchange  may  be  assigned  by  deed — ^that  may  be  con- 
eeded,  but  it  has  to  be  shown  that  the  plaintiffs  have  a  right  to 
compel  the  defendant  to  transfer  it  by  deed.  The  15th  section  of 
the  ''mUs  of  Sale  Act  1876"  (No.  557),  which  is  part  of  '*The  In- 
^trwmmts  and  Securities  StaiuU  1864,"  does  not  make  the 

(6)  6  App.  Cas.  1.  (/)  12  N.S. W.  Beps.  88. 

W  6  V.L.R..  L.  190.  to)    6  B.  &  0.  225. 

(4  9  C.B.  (N.S.)  543.  (A)   3  Dowl.  668. 

(e)  46iE  408.  0)  L-K.,  4  P.O.  439,  at  p.  461, 
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81  contract  of  sale  a  security,  but  only  renders  the  < 
wniTAw  unless  it  be  in  writing.  The  goods  themselves  arc 
and  it  is  to  them  the  plaintiffs  are  entitled,  an 
contract  of  sale.  The  defendant  may,  under  the  . 
to  make  an  assignment,  but  he  is  not  bound  t 
security  by  deed;  it  was  open  to  the  defendant 
another  way  if  he  chose.  If  we  assign  the  bill  of  e: 
out  endorsement,  we  may  give  the  assignee  a  right 
in  equity  to  endorse:  Harrop  v.  Fisher  (k).  A  re 
should  have  been  allowed  the  defendant  to  inq 
truth  of  the  recitals  in  the  instrument:  it  alleged,  i 
things,  that  the  promissory-note  had  been  paid; 
did  not  know  whether,  as  a  matter  of  fact,  it  had  I 

/ 13.  Stawell,  C.J.  Rule  nisi  to  enter  a  verdict  fo 
ant,  pursuant  to  leave  reserved,  or  for  a  new  tria] 
is  under  the  55th  section  of  the  "  InstruToents  a 
Statute  1864"  to  obtain  an  assignment  of  certi 
They  consisted  of  a  letting  and  hiring  documec 
been  registered,  and  a  bill  of  exchange. 

The  plaintiffs'  agent  presented  to  the  defendant 
a  deed  of  assignment  purporting  to  transfer  both  tl 
and  his  answer  justified  the  jury  in  saying  that 
execute  it.  This  Court  has  already  decided  that  a 
such  circumstances  is  entitled  to  reasonable  tii 
professional  advice.  But  the  defendant  did  not  ] 
on  that  ground;  he  offered  to  endorse  the  bill 
without  recourse.  The  plaintiffs'  agent  declined  t 
and  the  defendant  now  contends  that  the  bill  of  ex( 
require  to  be  transferred  by  deed,  that  the  endorsen 
cient,  and  that  the  other  document  need  not  have  be 
at  all. 

The  55th  section  merely  enacts  that  which  had 
previously,  certainly  so  far  as  Courts  of  Equity  i 
and  it  has  been  held  by  this  Court  that  the  Stal 

{k)  10  C.B.  (N.S.)  196. 
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interpreted  liberally.  The  words  of  the  section  are:  "  shall  be  I88I 
entitled  to  have  assigned  to  him  every  judgment  specialty  or  etxbinghaiT 
other  security/*  I  think  the  word  "  assigned"  implies  a  deed,  vtaddbll. 
more  especially  taking  into  consideration  the  other  part  of  the 
section,  giving  the  assignee  a  right  to  all  the  remedies,  and 
to  use  the  name  of  the  creditor;  and  I  do  not  see  any  reason 
why  bills  of  exchange  should  be  placed  in  a  different  position 
from  other  securities.  Although  the  mode  adopted  may  be 
very  operose  and  somewhat  expensive,  yet  ^I  think  it  was 
perfectly  competent  to  the  surety  to  choose  that  kind  of 
assignment  The  Statute  gives  him  a  right  to  have  it  assigned, 
and  if  he  desires  to  have  an  assignment  by  deed,  and  is 
prepared  to  pay  for  it  at  his  own  expense,  I  do  not  see  why  his 
desire  should  not  be  gratified.  I  think,  therefore,*  the  conclu- 
sion arrived  at  by  the  jury  was  sufficiently  supported  by  the 
evidence  to  preclude  our  disturbing  the  verdict,  and  that  this 
Bole  should  be  discharged. 

Stephen,  J.  The  main  question  here  arises  upon  the  third 
plea,  that  the  assignment  tendered  was  not  such  an  assignment 
as  the  plaintiff  was  entitled  to.  The  security  consisted  of  a 
contract  of  sale  of  cattle  and  stock,  and  a  bill  of  exchange.  So 
&r  as  the  bill  of  exchange  went,  it  was  assignable  at  law;  and 
as  to  the  other  security,  it  may  be  a  question  whether  it  was 
assignable  at  law  or  in  equity.  I  do  not  think  the  plaintiff  had 
any  right  to  have  an  assignment  by  deed  of  the  bill  of 
exchange;  but  I  do  not  think  that  the  insertion  of  the  bill  of 
exchange  in  the  deed  assigning  the  other  security,  justified  the 
defendant  in  refusing  to  execute  the  assignment.  The  deed 
tendered  contained  a  formal  and  useless  assignment  of  the  bill  of 
exchange,  but  I  do  not  regard  that  as  anything  more  than  the 
insertion  of  so  many  idle  words;  and  on  that  ground  I  think  that 
the  verdict  ought  not  to  be  disturbed. 

HiGiNBOTHAM,  J.  The  first  point  argued  in  this  case  was  that 
the  promissory  note  and  the  contract  of  sale  and  letting  were  not 
"other  securities"  within  the  meaning  of  the  55th  sec.  of  the 
Statute.     The  section  is  copied  from  the  5th  sec.  of  19  &  20 
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ap.  97,  and  the  preamble  of  that  Act  recites  that  the  pu 
5  Act  is  to  give  to  sureties  and  to  co-debtors  the  same  i 
lourt  of  law,  which  they  had  previously  had  in  a  coi 
y.  It  was  laid  down  by  Kinderaley,  V.C,  in  Brand 
don  (0.  that  under  the  word  "security"  in  equity  was  inc 

security  of  which  the  creditor  could  avail  hims( 
st  the  debtor.  I  have  no  doubt  that  the  creditor  ii 
night  have  availed  himself  of  both  these  securities  as  a| 
ebtor ;  and  in  Courts  of  law  the  interpretation  given  t 
"security"  under  this  section  has  gone  even  further  tha 
pretation  given  hj  Yice-ChAncelloT  Kindersley )  and 
held,  in  one  case  at  least,  that  even  where  the  security 
3e  made  available  by  the  creditor  against  the  pri 
)r,  viz.,  where  it  had  been  paid  and  satisfied,  still  the 
entitled  as  a  matter  of  right  to  have  an  assignment  ( 
?  which  had  become  worthless  in  the  hands  of  the  cr( 
kdlor  V.  LoAvrence  (m).  I  think  these  are  securities 
leaning  of  this  section,  and  that  the  plaintiff  was  enti 
them  assigned  to  him,  or  to  a  trustee  for  him. 
e  second  objection  was  that  the  mode  in  which  it  wi 
I  to  have  the  securities  assigned,  was  not  a  proper  o 
,  as  to  the  bill  of  exchange.  This  section  does  not  lii 
\  of  assignment  to  any  particular  form,  and  it  giv 
y  a  right  to  have  the  securities  assigned,  not  only  i 
but,  if  he  thinks  fit,  to  a  trustee  for  him.  Now  a  proi 
could  not  be  assigned  by  endorsement  to  a  trustee,  an 
rsement  only  were  insisted  on,  the  surety  would  be  d( 
right  which  the  Statute  has  given  him.  I  apprehend  t 
y  is  entitled  to  have  the  security  assigned  to  him 
jual  means  he  may  think  fit  to  employ,  provided  the 
;  of  assignment  purports,  on  the  part  of  the  creditor,  t 

than  to  assign  the  securities,  and  provided  it  does  r 
any  untrue  recitals  as  to  the  circumstances  under  wl 
y's  right  has  grown  up.  The  only  objection  to  this 
i  was  that  it  contained  a  recital  that  the  promissory  n 
paid,  and  it  was  alleged  that  the  creditor  had  not  I 
ed  whether  it  had  been  paid  or  not,  and  that  he  was  ( 
IS  L. J.,  C^i.  U7.  (m)  30  L.J.,  C.P.  39. 
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to  reasonable  time  in  order  to  ascertain  whether  that  recital  was        1881 
true.    There  can  be  no  doubt  that  he  was  entitled  to  a  reason-  evbringham 
able  time,  as  was  held  in  Embling  v.  M'Ewcm  (n).    If  the    y^^^^^j^^ 
creditor  in  this  case  had  demanded  time  to  examine  the  assign^ 
ment  tendered  to  him,  he  would  have  been  entitled  to  it,  and  if 
this  action  had  been  brought  whithout  giving  him  reasonable 
time,  that  would  have  been  a  sufficient  answer.    But  evidence 
was  given  from  which  the  jury  might  have  inferred  that  the 
creditor  refused  to  execute  the  assignment  at  all;  if  so,  and  if  he 
did  not  ask  time  to  get  advice,  he  would  not  be  entitled  now  to 
rely  upon  his  right  to  have  such  time.    I  think,  therefore,  the 
finding  on  the  third  plea  should  not  be  disturbed 

The  Rule  also  proceeded  on  the  ground  that  the  finding  of  the 
jury  on  the  second  issue  was  perverse,  evidence  having  been 
given  of  an  offer  by  the  creditor  to  endorse  the  bill  "without' 
recourse."  The  surety  had  not  asked  for  a  transfer  of  the  bill  in 
that  form;  he  asked  for  an  assignment  of  the  bill  by  an  instru- 
ment, including  the  assignment  of  both  the  securities,  which  the 
creditor  refused  to  execute.  The  offer  of  the  creditor  to  do  that 
which  he  was  not  asked  by  the  surety  to  do,  would  not,  I 
think,  justify  the  conclusion  that  the  finding  of  the  jury  was 
perverse.  On  the  contrary,  I  think  the  evidence  taken  as  a 
whole  justifies  the  conclusion  that  the  creditor  refused  to  execute 
an  assignment  of  either,  or  both,  securities.  I  think  the  Rule  on 
both  grounds  should  be  discharged. 

Ride  cUaeharged. 

Attorneys  for  the  plaintiffs:  F.  Madden,  for  Hardy  <fe  Madden, 
Ballarat. 
Attorneys  for  the  defendant:  MaUeson,  England  &  Stewart. 

(n)  3  V.K.,  L.  52. 


Digitized  by 


Google 


CASES  AT  LAW.  H? 


DAVY  Aio)  Ahothir  v.  SCHUBMANN. 

Assignment  for  beneJU  o/eredUors  voidable  not  void, 

16  plaintififs,  execution  creditors,  sued  the  defendant,  who  held 
Bys  of  the  execution  debtor,  derived  from  a  portion  of  his  salary  a 
im  to  the  defendant  in  trust  for  the  benefit  of  his  creditors.  The  assij 
by  an  agreement  in  writing,  signed  by  the  great  majority,  but  not  all, 
itors — the  p1ainti£h  being  amongst  those  who  had  not  signed. 
ild,  that  the  defendant  was  entitled  to  a  verdict  as  the  agreement,  thoi 
)d  by  all  the  creditors,  was  not  absolutely  void;  and  that  under  the  < 
:es  the  plaintiffs  were  not  entitled  to  have  it  set  aside. 

.CTION  by  execution  creditors  against  a  garnishee, 
he  plaintiffs  had  obtained  judgment  against    one    J 
hanan  for  the  sum  of  129!.,  and  then  under  a  garnishee 
1  the  defendant,  Schurmann,  for  the  sum  of  108!.,  alle{ 
lue  by  him  to  Buchanan. 

XAS :  (1)  Never  indebted  ;  (2)  That  before  the  service  of  the  gamisho 
r  which  the  writ  was  issued,  Buchanan  was  indebted  in  an  equal  sum 
idant  for  goods  sold  and  delivered,  work  done  and  materials  provide 
)y  lent,  &o.     Issue  thereon. 

he  evidence  showed  that  the  judgment  debtor,  Buchanan 

a  rate-collector,  being  in  embarrassed  circimistances,  ei 

the  following  agreement: — 

liemo.  of  agreement  made  and  entered  into  this  day  of  ▲.] 

een  J.  A.  Buchanan  of  ko,  of  the  one  part  and  the  several  persons 
s  are  hereunder  written  creditors  of  the  said  J.  A.  Buchanan  of  th( 

Whereas  the  said  J.  A.  Buchanan  is  indebted  to  the  several  persons 
6  are  hereunder  subscribed  in  the  several  amounts  set  opposite  tc 
ctive  names  which  said  several  amounts  he  is  not  now  able  to  liquidate 
)U8  of  entering  into  an  arrangement  with  his  said  creditors  to  pay  off  h 
[ties  by  instalments  Now  this  indenture  witnesseth  that  in  consideni 
aid  J.  A.  Buchanan  paying  over  to  G.  Schurmann  (a)  of  ko,  as  tms 
Fhole  of  the  parties  whose  names  are  hereunder  subscribed  one  half 
r  received  by  him  in  respect  of  his  office  ko.  until  the  said  several  m 

have  been  paid  off  the  said  parties  hereto  do  hereby  agree  and  und< 
bear  and  not  to  take  any  proceedings  whatsoever  at  law  or  otherwise  a 
aid  J.  A.  Buchanan  for  the  recovery  of  their  said  several  debts.  Ani 
y  further  agreed  and  declared  that  the  said  moneys  so  paid  as  aforesaid 
}.  Schurmann  shall  be  held  by  him  until  he  shall  have  a  sufficient  amoi 
to  pay  a  dividend  of  28.  in  the  pound  when  such  dividend  shall  be  de 
m  and  paid  to  the  said  parties  hereto.     In  witness  ko," 

lis  agreement  was  signed  by  all  the  creditors  of  Bucha 
pt  the  plaintiffs,  and  two  or  three  others,  who  refused  to 
(a)   The  present  defendant. 
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The  judgment  debtor  paid  at  different  times  1082.  in  all  to  the        1881 
defendant  as  trustee  under  the  agreement.    At  the  trial,  the  jury,       bIvy 
by  direction  of  the  learned  Judge  {Stawell,  C.  J.),  found  a  verdict  for  goHUMfAMH 
the  plaintiffs  for  the  amount  claimed,  leave  being  reserved  for  the 
defendant  to  move  to  have  the  verdict  entered  for  him,  or  to  reduce 
the  damages.     A  Rule  nisi  having  been  obtained  accordingly, 

Hood  showed  cause — ^The  defendant  says  our  only  remedy 
is  in  Equity.  But  it  is  inequitable  in  the  defendant  to  retain  this 
money,  and  an  action  for  money  had  and  received  will  lie.  It  was 
paid  to  him  under  a  mistake :  Freeman  v.  Jeffries  (6).  It  was 
believed  he  was  the  agent  of  all  the  creditors,  which  he  was  not, 
as  some  refused  to  sign;  all  the  creditors'  names  were  inserted  in 
the  agreement:  Reay  v.  Richardson  (c).  [Higinbotham,  J.  The 
deed  is  only  between  Buchanan  and  the  parties  who  signed  it, 
but  is  not  the  money  paid  for  the  benefit  of  all  the  creditors?] 
We  are  suing  instead  of  Buchanan.  He  could  recover  if  he  would. 
The  mere  fact  of  calling  a  man  a  trustee  does  not  alter  his  position 
and  make  him  one,  if  he  is  not:  Hewston  v.  Phillips  (d).  Even  if 
the  Court  should  hold  that  the  defendant  is  here  a  trustee,  the 
money  is  nevertheless  recoverable:  Case  v.  Roberts  (e);  Ohappell  v. 
Poles  (/).  This  agreement  does  not  transfer  anything;  the  deed 
is  merely  the  arrangement  reduced  to  writing;  the  money  is 
banded  over  in  pursuance  of  the  arrangement.  The  agreement 
may  not  be  absolutely  void,  since  the  money  could  not  be  re- 
ooTered  from  the  creditors  if  it  had  been  paid  to  them,  but  the 
defendant  has  not  paid  any  one  yet,  and  the  deed  is  at  all  events 
voidable :  Anon  (g)  is  an  authority  in  the  plaintiffii'  favour.  Even 
if  they  had  signed,  it  would  not  be  binding  on  them,  as  it  is  not 
binding  on  any  one;  it  may  be  said  that  it  is  delivered  in  escrow. 
There  is  no  consideration  for  the  agreement. 

Hodges  in  support  of  the  Rule — It  is  said  that  there  is  only 
an  agreement,  and  that  the  agreement  is  not  an  assignment.  It 
is  an  agreement  under  which  money  is  assigned.  It  is  a  good 
and  valid  transfer  of  the  money  to  the  defendant  in  trust  for 

(6)   LK.,  4  Ex.  189  at  p.  197.  («)    1  HoIVb  N.P.  600. 

(«)   2  Cr.  M.  &  R.  422.  (/")  2  M.  &  W.  867. 

(<0   11  Ex.  699  at  p.  703.  (y)  1  Campb.  398  (n). 

V.LR.,  Vol.  Vn.,  Law.  P 
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creditors.  It  is  said  by  Kelly,  C.B.,  in  Freeman 
that  where  money  is  paid  to  a  person,  supposing 
agent  of  another  person  when  he  is  not,  that  mc 
covered.  But  there  is  no  evidence  here  that  Bucl 
the  defendant  to  be  the  agent  of  anybody.  He  ] 
hoping  all  his  creditors  would  come  in.  If  the  om 
the  creditoi-s  to  sign  were  intended  to  render  the  w 
void,  there  would  have  been  a  clause  to  that  effect 
Marwood  (^j)  there  was  a  covenant  that  all  the 
trustees  should  execute  the  deed  before  a  certain 
not  all  do  so,  yet  the  deed  was  not  therefore  held  to 
great  body  of  the  creditors  have  here  come  in  to  th 
Beay  v.  Richardson  (k).  There  is  in  the  agreement 
to  sue,  which  forms  a  good  consideration  for  Buch 
to  pay  over  half  his  salary.  The  Court  will  support 
ments  if  they  can:  Pickstock  v.  Lystei^  (Z), 

C% 


July  13.  Stawell,C.J.  This  case  is  somewhat  singular.  A 
of  agreement,  which  was  styled  an  agreement  i 
was  signed  by  Mr.  Buchanan,  by  which  he  mad 
defendant  trustee  for  his  creditors,  as  set  out 
ment.  The  action  is  brought  under  the  section  oi 
Law  Procedure  Statute  relating  to  the  attachmei 
two  of  the  creditors  who  had  not  signed  this 
recover  from  the  trustee  as  garnishee  the  value  • 
which  the  debtor  had  handed  over  to  the  trustee  i 
creditors.  The  deed  was  executed  more  than  tweb 
Buchanan  was  in  the  receipt  of  an  income  from 
which  he  held,  and  he  set  apart  a  certain  portion 
to  satisfy  his  debts,  the  creditors  who  signed  th 
taking  to  give  him  time.  Over  lOOZ.  is  now  in 
Schurmann  as  trustee;  he,  as  garnishee,  disputed 
this  action  was  brought  to  try  the  right.  The  ji 
verdict  for  the  plaintiffs  by  direction,  leave  being  i 
defendant  to  raise  the  present  question. 


(A)  L.R.  4,  Ex.  189,  at  p.  197. 
0)  9B.&C.300. 


(*)  2Cr.M.&R.422. 
(0    3  M.  AS.  371. 
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It  was  urged  for  the  plaintiff  that  there  was  a  total  failure  1881 
of  consideration^  and  that  Buchanan  was  entitled  in  an  action  dIvy 
for  money  had  and  received,  to  recover  back  the  amount  now  in  schurmanit 
the  hands  of  Schurmann,  his  trustee.  That  proposition  is  based 
on  the  supposition  that  the  agreement  was  to  be  void  unless  it 
was  signed  by  all  the  creditors,  and  that  nothing  has  occurred 
since  its  execution  which  would  amount  to  any  consideration 
whatsoever.  It  may  be  that  in  another  proceeding,  and  in 
another  Court,  this  document  might  be  set  aside;  upon  that  we 
offer  no  opinion  whatsoever.  It  is  now  sought  to  be  dealt  with 
as  if  it  were  actually  void,  on  the  ground  of  a  total  failure  of 
consideration.  It  is  singularly  drawn;  it  recites  that  "Buchanan 
is  indebted  to  the  several  persons  whose  names  are  hereunder 
Bubscribed  in  the  several  amounts  set  opposite  their  respective 
names,"  and  the  names  of  several  persons  are  set  out  with  the 
amount  of  their  debts;  a  large  proportion  of  them  execute,  some 
do  not.  If  the  assignor  desired  to  make  the  validity  of  the  deed 
depend  upon  the  execution  of  all,  it  would  have  been  competent 
for  him  to  do  so,  but  he  has  not  so  done.  The  case  of  Lemia  v. 
Jones  (m),  more  particularly  the  judgment  of  Bailey,  J.,  at  page 
512,  is  very  distinct  upon  that  point.  He  is  thus  reported : — 
**  The  agent  of  the  insolvent  also  represented  to  the  creditors  that 
the  instrument  would  be  void,  unless  all  the  creditors  signed. 
There  can  be  no  doubt  that  an  agreement  for  a  composition  ought 
to  contain  a  clause  to  that  effect,  and  that  no  m£ui  in  his  senses 
ought  to  sign  such  an  instrument  without  it,  for  otherwise  the 
object  of  the  instrument  may  be  defeated;  but  here  there  is  not 
any  clause  in  the  agreement,  or  any  memorandum  attached  to  the 
signature  of  the  plaintiff,  by  which  he  declares  that  he  signs  it 
upon  that  condition.  If  a  party  at  the  time  when  he  signs  an 
instrument  annexes  to  his  signature  a  condition  that  the  deed  is 
only  to  have  effect  against  him  in  case  all  the  creditors  sign  it,  it 
will  be  void  as  to  him,  unless  they  do  sign.  But  if  he  puts  this 
condition  on  the  face  of  the  instrument,  other  creditors  will  not 
be  induced  to  sign  by  seeing  his  signature,  except  upon  the  same 
terms  which  he  has  annexed  to  it,  but  if  a  creditor  signs  such  an 
instrument  generally,  he  becomes  a  party  to  it  unconditionally, 

(m)  4  B.  &  C.  50€. 
P  2 
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1881        and  then  the  legal  effect  of  the  instrument  must  be  collected 
p^vY       ^^^  instrument  itself,  and  not  from  verbal  declarations  mt 
the  parties  at  the  time  when  they  executed  it."     In  this  in 
the  only  scintilla  of  evidence  to  show  that  he  intended  it 
void  unless  executed  by  all,  is  to  be  gathered  from  his  desc 
his  creditors  as  "the  several  persons  whose  names  are  her( 
subscribed."    I  think  it  is  impossible,  unless  we  jump  a 
elusion,  to  say  that  that  establishes  such  an  intention, 
may  be  a  conjecture  of  such  an  intention,  but  certainly  n 
cient  to  enable  the  Court  to  say  that  the  deed  is  void. 

Besides  in  this  instance  there  are  circumstances  whic 
that  the  creditors  and  the  assignor  have  both  received  a 
the  debtor  has  been  allowed,  during  a  certain  time,  freedc 
any  hostile  steps  being  taken  against  him  by  the  other  ci 
A  comparatively  large  sum  has  been  collected  during  the  i 
and  is  now  in  the  hands  of  the  trustee,  and  from  the  ; 
frame  of  the  deed  is  required  to  be  held  by  him  until  it  r< 
certain  amount,  which  it  has  not  yet  reached.  I  think  a 
circumstances  are  not  to  be  disregarded,  and  that  it  w 
contrary  to  "equity  and  good  conscience,"  the  founda 
which  this  action  rests,  that  the  trustee  should  hand  ove: 
creditor  this  sum,  which  has  been  placed  in  his  hands, 
most  laudable  purpose  of  enabling  a  struggling  debtor  to 
to  the  best  of  his  means  the  creditors  to  whom  he  is  ii 
I  think  the  Rule  should,  therefore,  be  absolute  to  enter  a 
for  the  defendant. 

Stephen,  J.  I  am  clearly  of  the  same  opinion.  The  p 
are  creditors  who  have  not  executed  the  deed,  and  the 
neither  a  better  nor  a  worse  position  than  the  debtor 
would  have  been  in  suing  the  trustee.  In  point  of  fact  i 
not  simply  seeking  to  avoid  the  deed,  but  are  endeavoi 
sweep  away  the  fruits  of  the  deed,  and  themselves  obt 
money  which  has  been  step  by  step  collected  in  the  hand 
trustee  in  order  to  pay  such  of  the  creditoi-s  as  choose 
for  it,  which  is  the  great  majority  of  them.  The  case,  as  ; 
to  me,  depends  very  much  upon  the  well-settled  rules  of  tl 
of  Equity  in  cases  of  creditors'  deeds  founded  upon  the 


Digitized  by 


Google 


YOL  VIL]  XLV  VICT.  193 

principle  in  all  cases  of  voluntary  deeds.    The  cases  are  all  col-        1881 

lected  in  EUiaon  v.  Ellison  (ti),  particularly  the  well-known  case       davt 

of  Garrard  v.  Lord  Lauderdale  (p).    The  Court  in  no  way  aids  schurmann 

or  enforces  the  execution  of  voluntary  deeds,  but  it  does  enforce 

trasts  when  those  trusts  are  once  fixed  and  declared;  and  when  a 

deed  has  been  executed  for  the  benefit  of  creditors,  it  becomes  a 

deed  the  trusts  of  which  will  be  enforced,  as  soon  as  one  or  more 

of  the  creditors  has  executed  it.      In  this  case  the  assignor  gives 

up  a  considerable  portion  of  his  income  to  create  a  fund  for  the 

payment  of  his  debts,  and  nine-tenths  of  the  creditors  execute  the 

deed  upon  that  footing,  and  wait  for  the  realisation  of  the  fund 

for  payment  of  their  debts.      It  would  be  contrary  to  all  justice 

and  equity  that  any  one  or  more  creditors  should  lie  by  for  a  year 

or  more  and  not  execute  the  deed,  and  then  come  and  sweep  off 

all  the  fruits  of  it. 

HiGiNBOTHAM,  J.  This  Ls  an  action  for  money  had  and  received, 
brought  by  a  creditor  against  the  trustee  of  the  debtor,  upon  a 
proceeding  where  the  garnishee  disputes  his  liability  upon  an 
order  attaching  the  debts  of  the  debtor.  There  is  a  well- 
established  rule  on  the  common  law  side  of  the  Court,  that  where 
money  has  been  received  by  one  man  from  another  as  a  trustee, 
for  the  purpose  of  paying  unascertained  sums,  the  person  who 
hands  over  the  money  cannot  bring  an  action  for  money  had  and 
received  to  recover  it  back  or  to  recover  any  surplus,  so  long  as 
the  trust  remains  open  and  unperformed;  that  rule  was  laid 
down  in  this  Court  in  Evans  v.  Nicholson  (p),  following  Edwards 
V.  Bates  (q),  in  which  the  same  rule  was  laid  down.  It  would 
foUow  from  this  rule  that  if  this  deed  had  any  operation  at  first, 
the  trusts  created  by  it  are  stiU  open,  and  the  debtor  and 
a  creditor  who  stands  in  his  place  cannot  recover  this  money.  It 
was  argued  that  this  deed  was  either  void  ah  initio,  or  that  it  had 
become  void  through  its  being  impossible  to  give  it  effect.  The 
case  which  has  been  cited  by  his  Honour  the  Chief  Justice 
Lewis  V.  Jones  (r)  clearly  shows  that  a  deed  of  this  nature,  where 
there  is  no  express  or  necessarily  implied  condition  that  it  shall 

W    1  W.  &  T.,  L.0. 199.  {q)  7  M.  &  Gr.  590. 

(0)   3  Sim  1.  (r)  4  B.  &  C.  506. 

0>)2VJR.,  L.80. 
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t88l  not  take  effect  until  a  certain  number  of  creditors  sign,  or  i 
)avy  a  certain  number  sign  within  a  given  period,  takes 
instantly  upon  the  execution  of  it  by  the  debtor  and  by  t 
least  of  the  creditors,  and  the  deed  has  then  full  operation, 
debtor  has  time  given  to  him  by  the  creditors  who  execui 
they  are  entitled  to  the  benefit  of  their  proportion  of  th 
perty  assigned  by  the  debtor.  This  deed,  therefore,  not  h 
any  such  condition  in  it,  came  into  force  at  the  time  when  i 
executed,  moneys  have  been  paid  by  the  debtor  under  it, 
large  number  of  the  creditors  have  signed  it.  The  deed  is  i 
fore  good,  the  consideration  has  not  totally  failed,  and  it 
now  impossible  to  be  carried  out.  I  do  not  see,  therefore, 
under  any  aspect,  it  can  be  said,  the  trusts  of  the  deed  beinj 
open,  that  the  debtor  can  have  any  right  to  pursue  the  tr 
The  present  plaintiffs  stand  in  the  place  of  the  debtor,  i 
agree,  therefore,  that  the  Rule  should  be  made  absolute. 

Attorney  for  the  plaintiffs:  Perry,  for  Ireland,  Horsham 
Attorney  for  the  defendant :  KlingeTider,  Charsley  <b  Di 
for  Bushhy,  Horsham. 


^^'  ^^'     REGINA  r.  HAMILTON  and  Others,  ex  parte  the  ATTORNEY-GENl 

'*  The  Licensing  Act  1876"  fNo»  666),  sees,  3,  18— New  Publican's  LiceM 
Horari— Certificate  for  pubUcan's  license, 

A  publicbonse  was  licensed  in  1871,  but  the  license  was  allowed  to  lap 
was  not  again  applied  for  until  December,  1880.  The  ratepayers  of  tbe 
had  determined,  under  sec.  18  of  "The  Licensing  Act  1876,"  that  the  i 
of  pubUcans'  licenses  therein  should  not  be  increased.  The  licensing  mag 
were,  however,  informed  that  since  then  a  licensed  publichouse  with 
district,  known  as  the  "Racecourse  Hotel,"  had  ceased  to  be  a  licensed 
house,  and  thinking  that  they  would  not  thereby  be  increasing  the  nun 
publicans'  licenses  within  the  district  within  the  meaning  of  section  18,  | 
a  license  to  the  applicant.  It  was  afterwards  discovered  that  the  "Sac< 
Hotel "  was  without  the  district. 

Held,  that  the  license  appUed  for  was  a  "new  publican's  license;"  and  tl 
magistrates  had  no  power  to  grant  it  under  such  circumstances,  even  if  the  * 
course  Hotel "  had  been  within  the  district. 

Certiorari  will  lie  to  quash  a  certificate  for  a  publican's  license,  grante 
licensing  bench. 

Rule  nisi  on  the  return  to  a  writ  of  certioraH  to  qui 
certificate,  duplicate  certificate,  and  publican's  license  fc 
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hotel  at  Hamilton,  granted  by  the  licensing  magistrates  of 
Hamilton,  to  one  Thomas  Stewart. 

The  certiorari  had  been  granted  at  the  instance  of  the 
Attorney-General.  The  return  to  the  writ  forwarded  the  cer- 
tificate of  the  justices  for  the  issue  of  the  license,  the  duplicate 
certificate,  and  a  copy  of  the  license.  The  original  license  was  in 
the  possession  of  Stewart,  and  was  not  returned. 

The  aflBdavits  were  to  the  eflfect  that  in  1871  an  hotel,  known 
as  the  "  Old  Racecourse  Hotel,"  at  Hamilton,  was  licensed  under 
the  then  Publicans'  Statute.  From  that  time  till  December,  1880, 
the  building  had  not  been  licensed  as  a  publichouse.  At  the 
licensing  meeting  in  December,  1880,  Stewart  applied  for  a  license 
for  the  hotel.  It  was  objected  to  by  the  police  on  several 
grounds,  and,  amongst  others,  on  the  ground  that  under  section 
18  of  "The  LiceTiaing  Act  1876"  no  new  publican's  license 
was  to  be  granted  except  for  premises  containing  not  less 
than  thirty  rooms,  unless  and  until  the  ratepayers  should  have 
determined  that  the  number  of  publicans'  licenses  for  premises 
situated  within  the  district  might  be  increased  by  a  given 
number.  A  determination  of  the  ratepayers,  in  accordance  with 
the  provisions  of  sea  19,  had  taken  place  on  the  14th  August, 
1879,  against  further  increasing  the  number  of  publicans'  licenses, 
and  that  was  proved  before  the  licensing  magistrates  by  the 
production  of  the  Oovemment  Gazette  containing  the  result  of 
the  voting.  It  was  also  proved  that  the  premises  in  question 
did  not  contain  thirty  rooms,  and  that  they  were  not  so  situated 
as  to  be  within  the  provisions  of  sec.  44.  All  these  objections 
were  overruled,  on  the  ground  that  as  another  licensed  house 
called  the  "Racecourse  Hotel"  within  the  district  was  then 
dosed,  and  used  as  a  private  residence,  the  result  of  the 
granting  of  a  license  to  Stewart  would  not  be  to  increase 
the  number  of  licensed  houses  within  the  district.  The  appli- 
cation was  therefore  granted,  and  the  magistrates  issued  their 
certificate,  a  duplicate  of  which  was  forwarded  to  the  receiver 
of  revenue  at  Hamilton,  who  then  issued  a  publican's  license 
to  Stewart.  It  afterwards  appeared  that  the  Racecourse  Hotel, 
which  had  ceased  to  be  used  as  a  publichouse,  was  not  within 
thedisiiricL 
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1  Hood  and  Fink  showed  cause — The  writ  of  certiorari  ( 

^7~  the  license  to  be  brought  up,  but  a  return  is  made  of  a  c 
the  license  only.  The  original  documents  must  be  sei 
iru  Palmer  v.  Forsyth  (a);  Corner's  Crown  Practice,  *Ib,  The 
BULL,  has  been  asked  to  command  the  magistrates  to  do  a  thing 
it  is  impossible  for  them  to  do.  For  all  that  appears,  the  ] 
may  never  have  been  issued  at  all.  The  documents  rel 
show  that  the  return  is  incomplete,  and  is  consequentl; 
[Stawell,  C.J.  The  magistrates  have  complied  with  the 
so  far  as  they  can;  the  remainder,  so  far  as  it  cannot  be  coi 
with,  may  be  regarded  as  a  nullity.]  They  do  not 
that  they  have  returned  all  the  documents  ordered  1 
writ  to  be  returned,  which  they  have.  Even  if  they  hav 
their  best  to  comply  with  the  direction  of  the  Court  the 
as  incomplete,  though  unavoidably  so,  is  bad:  Chittys 
hold,  1470.  If  it  is  conceded  that  only  the  documeni 
up  can  be  quashed,  that  will  be  suflScient  for  our  pi 
The  license  cannot  be  quashed,  as  it  is  not  here,  anc 
though  the  Court  quash  the  certificate  and  duplicate 
cate,  so  long  as  Stewart  has  his  license  he  can  carry 
business.  A  licensing  court  is  not  a  court  to  which  cer\ 
will  go;  it  will  only  go  to  a  court  of  record:  Edwardsw.Box 
The  magistrates  do  not  sit  in  petty  sessions  to  hear  appli< 
for  licenses:  sec.  36.  [Higinbotham,  J.  Certiorari  w 
where  the  proceedings  are  of  a  judicial,  or  guo^-judicial,  r 
iJ.  v.  Board  of  Education  (c).]  The  Court  will  not  interf e 
case  of  this  kind,  where  the  magistrates  have  jurisdiction,  bi 
erroneously  found  a  fact:  Colonial  Bank  v.  WiUan  (d); 
Bolton  (e).  The  Act  was  framed  to  prevent  an  increase 
number  of  publicans'  licenses  for  any  particular  district, 
present  case  the  license  for  one  hotel,  the  "  Racecourse  1 
had  lapsed.  It  was  admitted,  or  taken  for  granted  at  the  1 
the  hearing  of  this  application,  that  that  hotel  was  witl 
district.  It  is  now  alleged  that  it  was  outside  the  district 
Court  can  only  act  on  the  evidence  before  the  magistrates 

(a)  4  B.  &  0.  401.  id)  L.R.,  5  P.O.  417. 

(b)  5  B.  &  0.  206.  {e)  1  Q.B.  66. 

(c)  2  V.R.,  L.  176. 
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time  of  the  hearing  of  the  application:  Britiain  v.  Kinnaird  (/);       1881 


Comers  Crown  Practice  66,  67;  Colonial  Bank  v.  WUlun  (g);     Reoina 
R  V.  BoUon  (h).    [Higinbothah,  J.    Want  of  jurisdiction  can  be   hamlton 
shown  by  affidavits.]  Affidavits  may  not  be  used  to  show  that  the    ^^paru 

A.TTOH.NBT* 

justices  have  come  to  a  wrong  conclusion  on  the  facts,  but  only  General. 
to  show  that  they  had  no  jurisdiction  to  entertain  the  question 
at  all:  Cave  v.  Mountain  (j);  R,  v.  Soutii  Holland  Drainage 
Committee  (k).  The  onus  is  on  the  other  side  to  show  that  the 
inagistrates  were  wrong  in  granting  this  license;  it  is  on  them  to 
show  that  this  is  a  new  publican's  license.  [Higinbotham,  J. 
The  onus  is  the  other  way.  Sec.  18  says  no  new  publicans 
license  shall  be  granted  unless  the  inhabitants  consent.]  It  is 
not  a  "new  publican's  license;"  that  phrase  is  defined  in 
sec  3.  It  is  not  a  new  publican's  license  if  the  premises  have 
been  licensed  at  any  time  previously.  The  words  in  section  3  are> 
"has  not  theretofore  been  granted" — that  means,  "at  any  time." 
Shire  of  EUham  v.  The  Queen  (l)  does  not  apply;  that  case 
was  decided  on  the  interpretation  of  the  words  "new  license"  in 
sec  HI.  If  the  Court  should  determine  to  quash  the  certificate  it 
should  not  give  costs  against  us.  The  Crown  have  here  taken  the 
license  fee  from  Stewart,  and  have  made  no  offer  to  return  it,  and 
there  is  no  means  of  obtaining  its  return.  The  affidavits  state 
that  Stewart  has  gone  to  great  expense  in  making  alterations  in 
Lis  hotel  since  he  obtained  the  license.  Everything  was  before 
the  magistrates,  and  any  eiTor  that  may  have  occurred  is  not  to 
be  attributed  to  Stewart.  There  has  also  been  great  and 
unnecessary  delay  on  the  part  of  the  Crown  in  taking  these  pro- 
ceedings :  jK.  v.  The  Commissionera  of  Sewers  of  the  Tower 
Rwmlets  (m).  The  license  was  granted  in  December  last,  and  six 
months  have  now  elapsed;  any  application  could  have  been  made 
last  term. 

Hodges  in  support  of  the  rule — Bmttain  v.  Kinnaird  ( f)  was  a 
case  of  trespass,  and  does  not  apply.     In  Colonial  Bank  v. 


(/)  1  R  &  B.  432. 
[g)  LR.,  5  P.O.  417. 
(&)    1Q.B.  66. 
(/)   IM.  &6.257. 


(£)  8  A.  ft  E.  429. 
(l)    6  V.L.R.,  L.  451. 
(m)  5  Q.K  357,  at  p.  364. 
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SI        WiUan  (n)  certiorari  had  been  expressly  taken  away  by  st 

J^JI     Even  when  it  is  taken  away  by  statute  the  Court  will  gran 

['lton    certain  cases,  and  a  fortiori  when  there  is  no  statute  tak 

^»^     away.    Lapse  of  time  since  the  license  was  granted  is  no  ai 

BRAL.    as  against  the  Crown,  for  the  Crown  cannot  be  guilty  of  I 

and  time  does  not  run  against  the  Crown:  Broom's  Maxim 

There  is   no  doubt  that  in  this  case  the  ratepayers  ha( 

cided  against  any  increase  in  the  number  of  publichous 

the  district.  The  only  question  is  whfether  this  is  a  new  publ 

license.    It  clearly  is.    It  is  said  that  it  is  not  a  new  one,  b€ 

the  hotel  had  been  licensed  ten  years  ago,  and  that  the 

"theretofore"  means  at  any  time  before.    In  the  case  of  the 

of  Eltham  v.  The  Queen  (o),  the  Court  showed  its  incHr 

to  regard  a   new  publican's  license,  as  a  license  in  resp* 

premises  not  immediately  theretofore  licensed.      "Thereto 

means  "immediately  before":  Ex  parte  Tarbath  (p).  If  it  doe 

the  concluding  portion  of  sec.  18  is  unnecessary  and  meanii 

Cur.  adv.  vi 

f  13.  Stawell,  C.J.  Rule  nisi  to  quash  a  certiflcate  upon  wl 
publican's  license  had  issued,  on  the  supposition  that  an 
publichouse  whose  license  had  lapsed,  and  whose  plac( 
newly-licensed  house  was  to  take,  was  within  the  bor 
whereas  in  fact  it  was  outside  its  limits. 

It  was  urged  on  behalf  of  the  licensee  that  the  provi 
relating  to  the  issue  of  new  publicans'  licenses  did  not  ap{ 
this  case,  because  this  was  not  a  new  publican's  license, 
much  as  the  house  had  been  licensed  in  1871,  although  the  li 
had  since  expired,  and  the  interpretation  clause  of  "The  Licei 
Act  1876  "  (No.  566),  sec.  3,  was  relied  upon  in  support  of 
view.  It  provides  that  "new  publican's  license"  shall  mei 
publican's  license  granted  at  a  licensing  meeting  in  respe 
premises  in  respect  of  which  a  similar  license  has  not  therel 
been  granted."  The  word  "  theretofore,"  as  it  was  contendec 
not  mean  "immediately  before,"  but  at  any  time  before;  and,  t 

(n)    L.R.,  6  P.O.  417.  (o)   6  V.L.R.,  L,  451. 

(p)  31  L.T.,  N.S.  513. 
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fore>the  case  did  not  fall  within  the  prohibition  contained  in  sec.        1881 
18  of  the  Statute.     The  answer  given  we  think  sufficient;  it  was  "rboina 
that  if  that  view  were  correct,  the  concluding  portion  of  sec.  18    hamlton 
would  have  been  unnecessary,  viz.,  "Nothing  in  this  section  shall     Ex  parte 
affect  premises  in  respect  of  which  a  publican's  license  is  held,    Gknbral. 
and  is  m  force  on  the  day  prior  to  the  commencement  of  this  Act, 
or  where  within  twelve  months  before  the  commencement  of  this 
Act  the  premises  have  been  destroyed  or  rendered  useless  by  fire 
during  the  currency  of  such  license,  &c."    This  appears  a  very 
special  and  carefully  drawn  clause,  and  taking  sees.  3  and  18 
together,  it  is  evident  that  sec.  18  applies  to  all  cases  in  which 
the  license  was  not  in  existence  for  a  house  on  the  day  prior  to 
the  commencement  of  the  Act;  in  other  words,  to  all  cases  where 
there  was  not  a  simple  renewal. 

There  has  been  a  misapprehension  or  misconstruction  of  the 
Statute;  but  the  Rule  must  be  absolute  to  quash  the  judicial 
act  known  as  the  certificate;  the  license  we  cannot  quash — 
that  is  clearly  shown  by  R.  v.  Salford  (5).  The  Court  has  only 
power  to  quash  judicial  proceedings.  The  license  itself  is  not  a 
judicial  proceeding,  but  it  is  evident  from  the  Act  that  the 
certificate  for  the  license  is,  because  before  it  was  granted  there 
must  have  been  evidence  of  some  kind  taken.  The  form  of  the 
certificate  implies  that  the  magistrates  heard  and  weighed 
evidence.  Having  heard  evidence,  the  magistrates  forwarded 
their  certificate  to  the  proper  officer,  and  on  that  certificate  the 
officer  issued  the  license.  Although  the  license  cannot  be 
quashed,  yet  when  the  certificate  on  which  it  is  based,  has  been 
withdrawn  it  will  fall  with  the  certificate.  The  licensee  may  say 
he  has  a  paper  writing,  but  it  will  not  be  a  license  under  the  Act, 
and,  if  it  were  necessary,  he  could  be  punished  for  selling  without 
a  license. 

As  regards  the  question  of  costs,  the  license,  it  is  stated,  was 
obtained  under  a  mistake,  owing  to  an  error  on  the  part  of  the 
persons  who  opposed  the  application  on  the  part  of  the  Crown, 
as  it  was  supposed  that  another  house  previously  licensed  was 
within  the  borough,  but  it  appears  now  that  it  was  not.  We 
therefore  think  this  is  clearly  not  a  case  for  costs.    There  has 

(q)    18  Q.  B.  687. 
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been  loss  already  to  the  licensee.  He  may  have  made  { 
[  but  he  has  also  had  lasses  to  sustain;  it  is  said,  and  has  not 
^^    contradicted,  that  he  has  spent  large  sums  in  improving  the 

e 

cY-       HioiNBOTHAM,  J.,  concurred. 


L. 


Rvle  absolute,  vdthout  costs,  to  qucu 
certificate. 

Attorney  for  the  Crown:  Sutherland,  Crown  Solicitor. 
Attorneys  for  the  respondent:    Wilkie  Jk  CoUes,  for  S( 
A  Honvitz,  Hamilton. 


). 


THE   PRESIDENT  &c.  OP  THE    SHIRE  OF  BENALLA  (Appklla 
TURNER  (Respondent). 

Contractor —  Tranter — Deposit, 

A  contract  with  a  shire  council  was  transferred  to  a  third  person  by  1 
tractor,  who  afterwards  became  insolvent.  The  shire  council,  on  the  con 
of  the  contract,  paid  the  deposit  to  the  assignee  of  the  contract.  Held, 
the  deposit  had  not  been  expressly  transferred,  the  trustee  of  the  ins 
estate  was  entitled  to  recover  the  amount  from  the  shire  council. 

Appeal  from  the  County  Court,  Benalla.  ^  The  plaint  \i 
the  respondent  Turner,  as  trustee  of  the  estate  of  William 
to  recover  lol.  money  deposited  with  the  appellants  (defe: 
below),  as  security  for  the  due  performance  of  a  contraci 
certain  works  for  them.  The  contract  was,  before  comp 
transferred  by  the  appellants,  at  Little's  request,  to  one  Fre 
Myers.  The  transfer  was  made  on  the  6th  August,  1880, 
following  terms: — "  I  agree  to  take  over  from  William  Litt 
complete  the  within-mentioned  works  according  to  specifi 
and  subject  to  the  printed  conditions,  by  the  13th  Sept 
1880.  (Signed)  Fredk.  Myera.  And  I,  the  said  William 
hereby  agree  to  such  transfer.  (Signed)  William  Little.' 
12th  August,  Little  became  insolvent.  The  deposit  mon€ 
the  money  due  on  the  balance  of  the  contract,  were  p 
Myers.  The  trustee  claimed  the  deposit  money  as  belong 
the  insolvent's  estate,  as  it  had  not  been  transferred  to 
with  the  contract.     A  verdict  was  given  for  the  plaintiff. 
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WiUiama,  for  the  appellants — The  16th  condition  annexed  to  1881 
the  contract  says: — "  The  contractor  shall,  immediately  upon  the  shikb  of  ~ 
acceptance  of  his  tender,  pay  to  the  treasurer  of  the  Council  a  ^^^^^ 
sum  equal  in  amount  to  51  per  cent,  on  the  total  amount  thereof,  Turnbb. 
which  sum  shall  remain  so  deposited  until  the  completion  of  the 
contract.  In  the  event  of  the  non-completion  thereof  through 
any  cause  whatsoever  (except  through  the  act  of  the  Council  or 
its  oflScers)  the  Council  shall  be  entitled  absolutely  to  forfeit  such 
deposit  as  liquidated  damages  for  breach  of  contract."  Little, 
the  insolvent,  transferred  to  Myers.  No  doubt  it  was  intended 
by  both  Little  and  Myers,  that  Myers  should  take  the  deposit 
money  on  the  completion  of  the  contract  works.  Little  is  to  be 
taken  to  have  transferred  with  the  contract  all  rights  and 
liabilities  arising  out  of  the  contract.  Little  had  a  right  to 
delegate  this  contract  to  others.  The  16th  condition  says  that 
the  deposit  is  to  remain  until  the  completion  of  the  contract,  and 
is  not  Myers  then  entitled  to  it?  [Higinbotham,  J.  Does  that 
necessarily  follow?]  If  not,  the  Council  would  require  a  fresh 
deposit,  for  the  15{.  would  be  no  security  for  the  fulfilment  of 
the  contract  so  far  as  Myers  was  concerned.  [Hiqinbotham,  J. 
But  Little  could  not  get  it,  if  Myers  did  not  fulfil  the  contract.] 
Myers  would  ask  at  the  time  of  the  transfer  if  the  deposit  was 
to  remain  as  security  for  him,  and  if  he  was  to  get  it  on  the 
completion  of  the  contract;  if  not,  he  would  require  better  terms. 

Dr.  Dohson,  for  the  respondent,  was  not  called  on  by  the  Court. 

Per  Curiam.  Nothing  appears  on  the  face  of  the  transfer  to 
have  been  transferred  except  "works;"  that,  per  se,  would  not 
carry  the  deposit,  the  words,  "subject  to  printed  conditions,"  refer 
back  to  the  antecedent  works.  What  could  have  been  the  con- 
sideration for  the  transfer  of  the  deposit?  Myers  was  to  be  paid  at 
the  same  rate  as  Little  was  paid.  There  are  no  words  sufficient 
to  carry  the  deposit.    The  appeal  must  therefore  be  dismissed. 

Appeal  diamisaed. 

Attorneys  for  appellants:  Anderaon  A  Croker. 
Attorney  for  respondent:  Skinner,  for  Coster,  Benalla. 
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181  Rk ONE,  &o.,  Ex  PABTE  MORRIS  AND  Anothxr,  Exbcuto 

-- —  PENSAM. 

s28. 

Attorney— Delivery  up  of  deeds— Ritual  to  make  an  affidavil. 

Where  au  order  has  been  made  that  an  attorney  should  deliver  up  a 
in  hui  possession  relating  to  certain  matters,  and  he  sajrs  he  has  none, 

SembU,  the  Ck)urt  will  not  grant  a  Rule  for  his  attachment,  because  he  re 
make  an  affidavit  to  that  effect. 

Fink  moved  for  a  Rule  nisi  for  attachment  of  an  attori 
non-delivery  up  of  certain  deeds,  pursuant  to  an  order 
Court — The  attorney  whom  it  is  sought  to  attach  is  insc 
but  he  cannot  set  that  up  as  an  excuse  for  the  non-deliv 
deeds.  He  is  only  required  to  make  an  affidavit  of  what 
he  has  in  his  possession.  Two  affidavits  state  that  it  is  b< 
he  has  documents  in  his  possession.  We  want  an  affidavi 
him  that  he  has  none,  if  that  be  so.  [Stephen,  J.  But  no  ord 
made  for  an  affidavit,  and  you  cannot,  therefore,  ask  for  an  t 
ment  because  he  has  not  made  one.]  The  order  was  made 
assumption  (there  being  due  reason  for  such  assumption 
some  documents  were  in  his  power.  He  says  he  has  nor 
we  want  him  to  make  that  statement  on  oath. 

Per  Curiam.    It  is  incumbent  on  the  applicant  before  1 

obtain  an  attachment,  to  show  that  the  attorney  has  docu 

in  his  possession  which  he  refuses  to  deliver  up.     In  coi 

justice,  when  a  person  is  to  be  attached,  the  subject  mati 

which  the  order  is  to  be  made  must  be  particularly  brouf 

his  mind.     Before  you  seek  to  attach  him  for  not  maki 

affidavit,  you  should  distinctly  ask  him  for  an  affidavit. 

attention  seems  to  have  been  more  particularly  directed  i 

demand  for  the  deeds  themselves,  and  the  demand  for  the  afl 

appears  to  have  been  thrown  into  the  shade.    The  law  has 

remedies  for  such  matters  as  this,  other  than  this  you  now 

to  take. 

Rule  refu 

Attorney  for  the  applicant:  Fink,  for  JT.  S,  Barrett,  Dun 
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GBBSPIK  AND  AvoTHXB  (AppKLLAms)  V.  PUNCHEON  (Respondent).  1881 

Sak  bjf  auction — Conditions  qf  Bale — **  PcuJuiges /uU  or  empty,  contents  not  known      June  24. 

or  guaranteed"  July  2, 

At  a  sale  by  auction  of  salvage  goods,  one  of  the  conditions  was,  "If  any  error 
is  made  in  describing  the  quality  of  any  lot  it  shall  not  vitiate  the  sale,  but  the 
pnrehaser  shall  be  bound  to  take  the  article  sold,  with  all  its  faults,  as  it  lies  here, 
packages  full  or  empty,  contents  not  known  or  guaranteed.'*  Plaintiff  purchased 
four  bales  described  in  the  catalogue  as  news  paper,  but  which  turned  out  to  con- 
tain calico.  The  vendor  refusing  to  deliver,  plaintiff  brought  an  action  in  the 
Coonty  Court  for  non-delivery. 

Hdd,  on  appeal,  that  the  conditions  of  sale  and  the  catalogue  must  be  read 
together,  and  that  what  was  sold  and  bought  was  the  bales  and  their  contents,  and 
that  the  plaintiff  was  entitled  to  recover. 


Appeal  from  the  County  Court,  Melbourne. 

The  plaint  was  by  the  respondent  against  the  appellants  for 
the  non-delivery  of  certain  goods  sold  by  the  appellants  to 
the  respondent  The  evidence  showed  that  the  appellants 
were  auctioneers,  and  that  the  respondent,  in  the  month  of 
January,  1881,  attended  at  a  sale  by  auction  held  by  the  ap- 
pellants of  certain  salvage  goods,  from  the  wrecked  ship  Hereford, 
and  bought  four  bales  marked  in  the  catalogue  G  66/9,  and 
there  described  as  news  paper  (that  is,  the  paper  used  for 
printing  newspapers  on),  at  the  price  of  51.  158.  per  bale.  The 
respondent  paid  a  deposit  of  101.  at  the  sale.  The  bales  after- 
wards turned  out  to  contain  calico,  and  were  consequently  of 
much  greater  value  than  if  they  contained  news  paper.  The 
appellants  then  refused  to  deliver  the  bales  to  the  respondent 
The  respondent  tendered  the  balance  of  the  purchase  money, 
which  was  refused.  Subsequently  the  bales  were  sold  by  the 
appellant  as  calico,  and  realised  SU.  The  respondents  admitted 
that  when  he  bid  for  the  bales  he  intended  to  buy  news  paper, 
and  thought  that  he  was  bidding  for  news  paper.  The  conditions 
of  sale  contwned  in  the  auctioneer's  book,  partly  written  and 
partly  printed,  were  as  follows : — 

1.  That  the  highest  bidder  shall  be  the  purchaser,  and  if  any  dispute  shaU  arise 
between  two  or  more  bidders  the  lot  in  dispute  shall  be  put  up  again  and  re-sold, 
provided  that  the  auctioneer  cannot  decide  who  was  the  last  or  best  bidder. 

2.  That  the  purchaser  shall  pay  a  deposit  of  26  per  cent,  on  the  fall  of  the 
r  on  each  lot»  and  the  babmce  before  receiving  order  for  delivery. 
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ascribing  the  quality  of  any  of  the  lots  it  b! 
«er  shall  be  bound  to  take  the  article  sold  ' 
full  or  empty,  contents  not  known  or  guara 
ciency  from  any  cause  whatever  in  the  ( 
ther  the  auctioneers  nor  the  vendors  will  b 

their  possession. 

ared  away  from  here  by  4  o'clock  to-mon 
rs  will  have  it  in  their  option  to  cancel  the 
ell  the  same  either  by  public  auction  or 
)  former  purchaser,  whose  deposit  money 

will  be   held  liable   for   all  loss   and   c 

'  4  o'clock  to-morrow  will  be  sent  to  the 
r  own  entries  and  pay  their  own  duties  and  \ 

yered   1,  4,  5  were  printed,   and 

ten. 

fore  the  Judge  alone.     A  jury  ha 

charged  by  consent  during  the  hea 

)ehalf  of  the  defendants  below,  th 
0  a  verdict  for  lOl.,  the  amount 
lie  Judge  held  that  there  was  no  e\ 
les  were  of  one  mind,  viz.:  the  one 
hatsoever  the  bales  contained,  an 
>osed  to  contain  paper  by  both  the 
was  to  run  the  risk  of  there  being 
)he  bales;  and  that  the  plaintiff,  i 
lale,  was  entitled  to  whatever  the  t 

notice  of  appeal  on  the  grounds — 

rroneouB  in  point  of  law. 
ontrary  to  the  evidence, 
verdict  for  ten  pounds  only,  and  costs,  sho 

)od)  for  the  appellants — The  subs 
instruction  of  the  3rd  condition  c 
3t,  says  the  words  "  news  paper" 
eription  in  the  catalogue.  [Step] 
lutual  mistake:  Gh^mwood  v.  Smv 

[a)   6  V.L.R.,  L.  433. 
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If  there  was  mutual  tnistake,  there  is  no  contract;   biit  the        I8dl 

respondent  says  he  was  not  mistaken.   The  3rd  condition  is  a  con       Crkspin 

difcion,  and  not  a  warranty;  it  applies  to  the  quality  of  the  goods    Pmt^jojr 

only.    The  difference  between  a  condition  and  a  warranty  is 

pointed  out  by  Lord  Abinger,  C.B.,  in  Chanter  v.  Hopkins  (6);  and 

that  distinction  has  been  adopted  in  subsequent  cases.     Where  a 

mistake  occurs,  as  to  the  subject  matter  of  the  contract,  there  is 

no  assent,  and  of  course  no  contract;  as  if  an  unopened  cask  or 

barrel  be  bought  on  the  supposition  that  it  contains  one  thing 

when  it  actually  contains  another:  Story  on  Contracts,  p.  520, 

par.  419.    [HiGiNBOTHAM,  J.    The  purchaser  is  not  bound  to  take 

it.]    No;  there  is  no  sale.     [Higinbotham,  J.    Must  there  not  be 

shown  to  be  a  total  failure  of  consideration,  as  in  Wells  v.  Hop- 

kins  (c),  on  account  of  misdescription  ?]    There  are  authorities  to 

show  that  a  mistake  on  one  side  is  sufficient  to  vitiate  the  con- 

ti-act.    It  is  said  that  where,  through  some  mistake  of  fact,  each 

party  was  assenting  to  a  diffetent  contract,  there  is  no  real 

valid  agreement:    Benjamin  on  Sales,  (2nd  ed.),  p.  42.      In 

Gompertz  v.  Bartlett  (c2),  a  specific  article  was  sold,  and,  at  the 

same  time,  a  specific  description  of  the  article  was  given,  but  as 

the  article  did  not  answer  the  description,  it  was  held  that  there 

was  no  sale.     And  where  the  vendor  of  an  article  disclaimed  all 

responsibility  and  it  was  at  his  suggestion  inspected  by  the 

purchaser,  it  was  held,  nevertheless,  that  since  the  article  sold 

was  described  as  oxalic  acid,  the  purchaser  was  entitled  to  what 

was  usually  known  in  commerce  as   oxalic    acid:   Joslirvg  v. 

Kingsford  (e).    Where  a  ship  was  stated  to  be  copper-fastened 

and  she  was  sold  "  with  all  her  faults  as  she  now  lies,"  and  she 

was  found  not  to  be  copper-fastened,  it  was  held  that  the  "faults" 

meant  such  as  were  consistent  with  her  advertised  description : 

Skepherd  v.  Kain  (f).    It  has  also  been  decided  that  where  there 

is  mistake  on  one  side  there  is  no  contract  of  sale,  as  the  parties 

are  not  ad  idem:  Eardmian  v.  Booth  (g) ;  Lindsay  v.  Candy  (h). 

The  3rd  condition  must   be  read  with  the    whole    contract. 

(6)   4M&W.  399,  atp.404.  if)  5B.&A1cL240. 

(c)  5M  &  W.  7.  ig)  1  H.  &  C.  803. 

[d)2KkB,  849.  (A)  8  Q.B.D.  96;  3  App.  Gas.  459. 

{€)  13C.B.{N.S.)447.  ' 
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1681       [Stawsll,  CU.    What  meaniiig  do  you  attach  to  the 
.,-»>^     ^contents  not  known  or  guaranteed"?]     There  is  no  o 
existing  to  which  that  condition  attaches;  that  conditio] 
to  strengthen  the  contract  when  a  contract  does  e 
promiser  is  not  boimd  to  fulfil  a  promise  in  a  sense  in  ^ 
promisee  knew  at  the  time  that  the  promiser  did  not 
fulfil  it:  Smith  v.  Hughes  (J).    There  is  no  intention 
essence  of  a  contract  is  wanting;  the  parties  were  never 
Where  there  is  a  complete  difference  in  substance  as  to 
bargained  for,  thei*e  is  a  failure  of  consideration  and  i 
ment,  but  if  it  be  only  a  difference  as  to  quality,  it  is  o 
Kennedy  v.  Panama  MaU  Coy.  (k).    A  mere  mistak* 
warranty  would  not  vitiate  a  contract,  because  it  is  coHi 
not  absolutely  essential  to  the  contract 

WaUia/ms  for  the  respondent — We  will  admit  for  the 
of  this  argument  that  mistake  on  otie  side  avoids  the 
To  state  that  the  contract  is  for  the  sale  of  news  pc 
exclude  the  most  essential  part  of  the  t^ntfact,  viz., 
condition.  One  case  only  really  bearing  upon  this  cone 
been  referred  to,  viz..  Shepherd  v.  Kain  (Q.  The  cases 
lected  in  Benjamin  on  Sales,  2nd  ed.,  pp.  42  and  493. 
V.  BuUen  (m),  a  very  similar  case  to  Shepherd  v.  Kain,  i 
authority  in  favour  of  the  respondent  There  a  v< 
described  as  "  teak  built,"  and  was  sold  "  without  any  i 
for  any  defects  or  error  whatsoever."  She  was  proved 
teak  built  The  decision  went  the  opposite  way  to  th< 
in  Shepherd  v.  Kain,  and  that  case  was  distinguished  oi 
of  the  word  "error,"  which  appeared  in  Taylor  v.  Bi 
appearing  there,  and  if  that  word  could  effect  so  much  I 
words  here  are  far  stronger.  BrounUiev.  Campbell  Qn) 
fiftvour.  In  this  case  the  purchaser  wishes  to  buy  th 
question,  and  the  appellants  contract  to  sell  those  loi$,  s 
the  conditions  of  sale — not  simply  to  sell  him  so  manj 
news  paper.     Some  of  the  conditions  were  printed,  but  i 

(i)6Q.B.  597.  (m)   6  Ex.  779. 

{k)  L.B.,  2  Q.B.  580.  U     5  App.  Cas.  025 

(Z)  5  B.  &  Aid.  240. 
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oondition  was  written  in  the  auctioneer's  book.    Where  the  .con-       1881 

diticms  are  partly  written  and  partly  printed,  the  Court  will  give     CRESPor 

more  effect  to  the  written,  than  to  the  printed  conditions.    There   pguOTBow. 

are  numerous  decisions  to  that  effect.    These  written  conditions 

▼ere  imported  expressly  for  this  particular  salvage  sale.  The  sale 

18  Bowhore  expressly  made  to  be  subject  to  the  conditions  of  sale. 

K  the  whole  contract  be  read  together,  it  is  this:  the  vendor 

nndertakes  to  sell  whatever  is  in  the  bales  if  anything  is  in  them, 

or  to  sell  them  empty  in  case  they  turn  out  to  be  empty;  he  sells 

a  chance,  and  the  purchaser  buys  a  chance.   [Stawell,  C.J.   You 

are  proceeding  on  the  assumption  that  there  is  a  contract;  for  the 

appellants  it  is  said  there  is  none,  and  that  you  cannot  apply  the 

conditions  where  there  is  no  contract.]     It  is  said  there  is  no 

contract,  because  there  is  mutual  mistake  as  to  the  article  sold. 

If  both  parties  were  agreed — the  one  to  sell  and  the  other  to  buy 

hales  of  paper,  there  would  be  mistake;  but  the  effect  of  the 

conteact  is  to  buy  and  sell  whatever  the  bales  contain.    [Hiam- 

BOTHAX,  J.     Would  this  contract  be  satisfied  by  the  vendor 

providing  bales  of  news  paper  from  the  market?]     No;  specific 

hales  were  bought  with  certain  specific  marks  on  them,  "  full  or 

empty;"  the  bare  shell  may  be  bought  ''contents  not  known  or 

goaranteed."     It  means,  "  I  believe  the  bales  contain  newspaper, 

bat  I  cannot  guarantee.''     Conditions  written  by  the  vendor  are 

to  be  construed  most  strongly  against  him :  HeilbvM  v.  Hickson  (o), 

per  BoviU,  C.J.,  adopting  the  words  of  Vaughcm  WUliama,  J. 

In  the  case  of  the  sale  of  a  specific  chattel,  the  contract  itself 

vests  the  property  without  delivery. 

CvA\  adv,  wit 

Stawell,  C.  J.    Appeal  from  the  Judge  of  the  County  Court  at      July  2. 
Uelboume.     The  plaint  was  for  non-delivery  of  goods,  bargained  ^ 

and  sold.  The  facts  were  brief.  The  plaintiff  purchased  salvage 
goods  at  a  sale  by  auction,  the  defendant  being  the  auctioneer. 
The  goods  were  described  in  the  catalogue  as  four  bales  of  news 
paper.  The  conditions  of  sale  contained  amongst  other  clauses 
one  to  this  effect:  "  If  any  error  is  made  in  describing  the  quality 
of  any  of  the  lots,  it  shall  not  vitiate  the  sale,  but  the  purchaser 

(o)  L.IL,  7  C.P.  438,  at  p.  460. 
Q2 
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1881        sliall  be  bound  to  take  the  article  sold  with  all  faults  as  it  lies 

Crespin     ^^^^»  packages  full  or  empty,  contents  not  known  or  guaranteed'* 

^     ^'  The  bales  purchased  turned  out  not  to  contain  news  paper  but 

PUNCHBON.  '^  ,1-1 

calico,  and,  consequently,  to  be  of  much  greater  valua  The 
defendants  refused  to  deliver.  The  learned  Judge  of  the  County 
Court  held  that  there  was  a  contract,  and  gave  a  verdict  for 
the  plaintiff.     From  that  finding  the  defendants  appealed. 

The  question  turns  solely  on  what  was  the  contract.    The 
appellant  contended  that  what  was  sold  was  news  paper,  and  that 
as  the  bales  did  not  contain  news  paper,  the  parties  were  not  ad 
idem,  and  consequently  no  contract  was  made,  and  no  damages 
could   be  recovered  for  non-delivery;   the  conditions  of  sale 
were  to  be  regarded  as  merely  forming  an  item  superadded  to  the 
contract,  the  description  in  the  catalogue.     I  do  not  think  that 
is  the  true  construction  to  be  put  upon  the  contract.     There  is  no 
special  efficacy  in  the  mere  t^im  "  conditions  of  sale,"  but  in  this 
case  it  is  impossible  to  ascertain  what  the  contract  was  without 
referring  to  those  conditions,  and  regarding  both  them  and  the 
catalogue  as  forming  one  whole,  no  one  of  which  could  be  separ- 
ated from  the  other.    The  appellants  endeavoured,  not  unnatur- 
ally, to  protect  themselves   in  a   sale  of  salvage  goods  from 
any  error  in  description,  and  added  to  the  usual  conditions 
of  sale  words  which  rendered  the  sale  only  the  sale  of  a  chance. 
Had  the    language    of   the  conditions  stopped  at  the  words 
"contents  not  known"  some  difficulty  might  possibly  have  arisen 
in  interpreting  them,  but  the  defendants  went  on  to  add  the 
words  "or  guaranteed;"  thus  they  expressly  stipulate  that  they 
did  not  either  know  or  guarantee  what  the  contents  were,  but 
even  pressing  the  words  strongly  against  the  vendors,  no  reason- 
able  doubt  can  remain  that  they  sold  bales  as  they  stood— 
supposed,  but  not  known  or  guaranteed,  to  contain  news  paper. 
They  say,  "We  give  j'ou  a  description  of  the  goods,  but  we  do  not 
know  or  guarantee  that  description."  It  must  be  remembered  that 
by  giving  some  description,  however  fettered,  they  did  that 
which  was  calculated  to  obtain  a  higher  price  than  would  have 
been   obtckined  had  no  description  whatever  been  attempted. 
Shepherd  v.  Kain  (p)  was  much  relied  on  by  the  defeudants. 

(p)  5  B.  ft  Aid.  24a 
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There  a  copper-fastened  vessel  had  been  sold  as  copper-fastened        1881 
with  all  her  faults,  and  it  was  held  that  the  description  would  be     Crxs^n 
answered  if  there  was  a  copper-fastened  vessel  delivered,  no   p^jj^^on. 
matter  what  it  was,  but  a  copper-fastened  vessel  there  must  be; 
as  she  was  not  copper-fastened,  one  thing  was  described  and 
another  sold.     In  the  present  case  the  defendants  said,  "  We  sell 
four  bales  of  news  paper,  but  we  will  not  be  answerable  for  the 
contents  being  news  paper."  Taking  the  whole  together,  a  chance 
was  sold,  and  what  was  bought  was  a  chance  also.    The  effect  of 
the  third  condition  might  perhaps  have  been  shortly  expressed 
hy  the  word  "supposed,"  used  as  regards  other  bales.    The  use  of 
one  expression  in  one  place  will  not  prevent  a  similar  meaning 
being  conveyed  by  other  terms  even  in  the  same  agreement. 

I  think  that  the  conditions  of  sale  and  catalogue  must  be  read 
both  together,  and  that,  so  read,  there  was  no  case  of  mistake 
either  as  to  what  the  one  party  sold,  or  the  other  bought.  The 
learned  Judge  of  the  County  Court  was,  in  my  opinion,  right 

Stephen,  J.  I  am  of  the  same  opinion.  I  think  that  the 
agreement  was,  not  to  sell  news  paper  but  to  sell  bales,  the 
contents  of  which  were  unknown;  in  fact,  it  was  the  sale  of  a 
chance,  and  the  purchaser  bought  bales  and  their  contents  what- 
ever they  might  turn  out  to  be.  The  plaintiff  was,  therefore, 
entitled  to  recover  damages  for  the  non-delivery  of  the  bales. 

HiQiNBOTHAM,  J.  The  defendant  was  compelled  to  take  the 
(ground  that  there  was  no  contract  because  of  the  mutual  mistake 
of  the  parties,  and  that,  therefore,  there  was  no  consensus  between 
them.  He  was  driven  to  that  argument  because,  if  he  relied 
upon  either  a  breach  of  a  warranty  or  the  non-performance  of  a 
condition  precedent,  that  might  have  enabled  him  to  sustain  a 
cross-action,  but  would  not  have  enabled  him  to  defend  himself 
against  an  action  for  not  delivering  the  specific  chattels  sold;  and 
that  will,  I  think,  distinguish  the  larger  number  of  the  cases  that 
were  cited  on  behalf  of  the  defendant  from  this  case.  The  case 
principally  relied  on.  Shepherd  v.  Kain  (q),  was  an  action  on  a 
warranty  which  admitted  the  existence  of  a  valid  contract.    The 

iq)  5  B.  &  Aid.  240. 
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defence  here  being  that  there  was  a  mistake,  and  in  conseq 
"^  no  contract,  it  is  necessary  to  consider  what  was  the  nati 
the  mistaka  It  is  not  every  mutual  mistake  that  will  ai 
contract.  If  there  is  a  mistake  as  to  the  articles  sold,  the  i 
of  the  parties  are  not  at  one,  and  tliere  is  no  contract, 
Thornton  v.Kempster  (r),  where  the  vendor  thought  he  was  s 
St  Petersburg  hemp  and  the  buyer  thought  he  was  buying 
hemp.  But  there  is  no  case  cited  or  which,  I  believe,  cou 
cited,  in  which  a  mistake  as  to  a  collateral  fact  has  been  hi 
authorise  either  party  to  say  that  there  is  no  contract.  Th< 
of  Scott  V.  LitUedale  (a),  shows  that  a  contract  of  sale  is  nol 
either  in  equity  or  at  law,  merely  because  there  has  been  i 
take  respecting  the  sample  by  which  the  article  has  been 
sufficient  to  entitle  either  party  to  some  equitable  i 
A  mutual  mistake  as  to  a  collateral  fkct,  although  it 
entitle  the  party  injured  by  the  mistake  to  some  relii 
Equity,  will  not  entitle  him,  either  at  law  or  in  Equity,  t< 
that  there  is  no  contract.  Now  here,  if  there  was  a  m 
mistake,  it  was  a  mistake  as  to  a  collateral  fact,  viz.,  the  coi 
of  the  bales.  There  was,  imdoubtedly,  a  contract  for  the  a 
four  specific  bales,  and  the  alleged  mistake  consisted  in  this, 
the  parties  thought  they  contained  one  thing,  when  in  fact 
contained  something  else.  But  that  is  a  mistake  which  ^ 
not  entitle  either  party  to  say  there  was  no  contract.  Ther 
even  if  there  had  been  no  such  condition  as  is  contained  ii 
contract,  I  should  be  of  opinion  that  the  defence  had  not 
supported. 

But,  I  must  say,  I  do  not  think  there  was  any  m 
mistake  in  this  case  at  all  There  was  common  ignoran( 
common  doubt,  about  the  contents  of  these  packages,  but 
is  a  very  different  thing  from  mutual  mistake.  The  v< 
protected  himself  against  being  liable  for  any  representati< 
to  the  contents  of  the  bales;  and  that  being  so,  he  cannot,  1 1 
be  heard  to  say  that  this  was  a  mistake,  which  would  ei 
him  to  any  relief  at  all,  even  in  equity,  on  the  ground  thi 
thought  he  was  selling  one  thing  and  really  sold  another, 
sold  a  chance  which  might  turn  out  one  way  or  the  other. 

(r)  5  Taunt.  786.  («)  8  E.  &  a  815. 
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parties  both  knew  that  they  were  bojing  specific  articles  with        im 

unknown  contents^    I  concur  tiiat  the  conditions  in  this  case     Cumra 

form  part  of  the  contract,  and  that  this  third  condition  protects   p^y^^^ir. 

both  parties  from  any  liability  for  the  contents  of  the  bales 

being  different  from  what  they  mighi  be  supposed  to  be  at  the 

time  of  the  contract. 

Appeal  diamisaed. 

Attorney  for  appellants :  Abbott. 

Attorney  for  respondent:  Nathcm. 


HAEDY  V.  THE  PHCBNIX  FOUNDBY  COMPANY.  Jme  25,  27. 

FuNic  eom^pamifr^Dinetor    CotUraei'^onunissiofu  i/wy  z. 

DwiimtiaD  by  a  diroetor  of  a  oompaay  to  reooyer  a  commxaBion  for  haTing 
goanmteed  a  credit  granted  the  oompany  by  their  bankers. 

Bdd,  that  the  plaintiff  was  not  entitled  to  reoorer,  nnleis  the  deolaratioB 
■bowed  that  he  had  been  called  upon  to  anawer  the  guarantee^  and  also  that  he 
would  not  make  any  profit  oat  of  the  tranaaction. 

DEMXTBBEa  to  plea. 

The  declaration  was  on  an  agreement  whereby  the  defendants 
promised  that  in  consideration  that  the  plaintiff  would  with  one 
James  Campbell,  sign  a  letter  of  guarantee  to  the  Bank  of 
Anstrahsia,  whereby  the  bank  was  guaranteed  against  any  loss 
that  might  occur  in  connection  with  the  granting  by  the  bank  of 
a  eredit  of  15,0002.  for  the  purchase  of  2600  tons  of  24-inch 
water-pipes,  to  be  supplied  to  the  Victorian  Qovemment,  they, 
the  defendants,  would  pay  to  the  plaintiff  a  commission  of  one 
per  cent,  on  the  amount  received  by  them  under  the  said  con- 
faaet  with  the  Victorian  Qovemment.  Averment  of  fulfilment 
of  all  eonditions.  Breach,  that  the  defendants  had  not  paid  the 
piaintiff  the  commission  due  to  him.  Also  on  the  common  counts 
for  work  done^  and  for  money  had  and  received. 

Plsas  (inter  alia):  an  equitable  plea  to  the  whole  declaration: — 

"That  before  and  at  the  time  the  said  aUeged  agreement  was  made  by  the 
phmtiff  with  the  defendants  he  was  a  director  of  the  said  defendant  company 
and  a  shareholder  therein,  and  by  Tirtae  thereof  was  a  tmstee  for  the  said 
defendant  company  and  was  as  sneh  director  shareholder  and  trostee  interested  m 
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the  said  contract  with  the  said  Goyernment  aa  well  for  himself  as  foi 
-  behalf  of  the  said  company  and  in  the  said  credit  so  to  be  established  ^ 
sidd  bank  in  fayoor  of  the  said  defendant  company  as  alleged  and  in  all  i 
loss  that  might  be  made  or  ensue  on  or  under  the  said  contract  with 
Government  and  the  defendants  say  that  by  reason  of  the  premises  the  sai 
ment  was  illegal  and  contrary  to  public  policy  and  morality  and  the 
would  be  restrained  from  enforcing  the  same  by  a  Ck>urt  of  Equity." 

Demurrer  to  the  equitable  plea: — "For  that  the  fsusts  stated  thereii 
make  the  contract  declared  upon  either  illegal  or  contrary  to  public  policy  i 
the  same  and  would  not  entitle  the  defendants  to  a  perpetual  and  uncoo 
injunction  in  a  Court  of  Equity." 

Webb,  Q.C.  (with  him  Box)  for  the  plaintiff,  in  support 
demurrer — No  doubt  as  director  the  plaintiff  is  also  a  trusi 
the  company,  and  as  such  he  may  be  liable  to  the  compai 
any  profit  he  may  make  by  this  transaction.  If  a  man  si 
goods  to  a  company  of  which  he  is  a  director,  the  coi 
must  pay  the  price  of  the  goods.  The  director  must  aftei 
account  to  the  company  for  any  profit  he  may  make  by  tl: 
to  the  company,  but  the  contract  between  him  and  the  coi 
is  not  absolutely  void.  Contracts  between  trustees  and  < 
by  which  the  trustee  improperly  gets  profits,  are  voidabl 
and  not  void:  Foster  v.  Oxford  and  Worcester  Eailway 
pany  (a);  Aberdeen  Railway  Company  v,  Blaikie  (6). 
contract  is  absolutely  void,  it  is  just  as  much  void  at  lav 
equity.  The  essential  couditions  of  a  contract  are  the  si 
both.  Contracts  which  may  be  impeached  on  the  groi 
fraud  are  not  void,  but  voidable  only:  Urquhart  v. 
pherson  (c).  [Higinbotham,  J.  I  think  the  Court  will 
to  enfore  a  contract  where,  though  it  is  not  absolutely  vo: 
is  not  prohibited,  it  is  not  legal.  Stawell,  C.J.  N 
appears  in  the  declaration  to  show  that  any  payment  took 
on  the  guarantee.  Are  we  not,  then,  to  presume  that  n 
was  paid,  and  that  consequently  the  commission  was  all  pi 
The  plaintiff  has  performed  his  portion  of  the  contrac 
moment  he  has  given  the  guarantee.  It  does  not  appea: 
the  guarantee  is  exhausted  yet;  becoming  surety  and  j 
the  guarantee,  is  the  only  consideration,  so  that  all  thin^ 
peiformed  necessary  to  entitle  the  plaintiff  to  the  comm 

(a)    13  C.B.,  200.  .        (jc)    3  V.  L.R.  65,  and  on  app.  1 

(6)    i  l^acq.  471,  at  pp.  476  and  482.     3  App.  Cas.  831. 
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Bat,  at  the  same  tiiue^  it  cannot  be  said  that  when  he  receives 
the  commission  it  will  all  be  profits,  for,  as  the  guarantee  is  still 
continuing,  he  is  liable  under  it  to  the  bank  still.  The 
argument  with  which  we  are  met  is  that  we  are  not  en- 
titled to  the  commission  because  it  may  turn  out  to  be 
all  profits,  but  we  say  it  may  turn  out  to  be  a  loss.  Upon 
general  principles  of  law,  a  contract  made  by  a  director  in  his 
own  right  and  interest  with  the  company  is  voidable,  and  he  may 
be  held  to  account  for  all  the  profits  made:  Jjeake  on  Contracts, 
432;  but  he  may  contract  subject  to  his  liability  to  account  for 
the  profits:  Imperial  Mercantile  Credit  Association  v.  Cole- 
man (d).  [Stephen,  J.  Directors,  as  being  agents,  can  derive 
no  benefit  from  the  execution  of  their  agency:  LeaJce  on  Con- 
tracts, 698;  Attoimey-OeneraZ  v.  Mayor  of  Emerald  Hill  (e),  is 
against  your  contention.  SxAWELL,  C.J.  Is  not  profit  to  be 
assumed  unless  the  contrary  be  shown  directly  or  inferentially  ?] 
If  a  director  brought  an  action  for  goods  sold  and  delivered 
against  his  company,  he  would  be  entitled  to  recover  the  price  of 
the  goods;  and  the  Court  would  not  enter  on  the  question  of  profit 
or  loss;  that  is  a  question  of  account.  The  plea  ehould  show  that 
there  are  profits.  [Hioinbotham,  J.  Suppose  it  does  not  show 
either  profit  or  loss?  Stawell,  C.J.  A  case  is  launched  on 
which  I  think  it  can  fairly  be  presumed  that  it  is  all  profits ;  the 
plea  supports  that  view.  If  that  is  not  so,  should  not  the  replica- 
tion deny  it  ?]  A  Court  of  Equity  would  not  regard  the  whole 
transaction  as  so  absolutely  void  that  it  would  restrain  the 
action  unconditionally;  it  would  inquire  into  the  whole  thing. 
Therefore  the  equitable  plea  is  bad.  It  is  quite  con- 
ceivable that  no  one  but  a  director  would  guarantee 
a  company;  you  can  buy  goods  anywhere  in  the  market,  but  not 
a  guarantee.  [Higinbotham,  J.  If  the  contract  is  illegal,  no 
Court  of  Law  or  Equity  will  enforce  it,  though  it  is  not  absolutely 
prohibited.]  A  Court  of  Equity  would  enforce  it,  but  make 
the  director  account  for  the  profits  if  any:  Albion  Sted  Coy.  v. 
Martin  (/);  Australa^sian  Boot  Coy,  v.  Thompson  (g).  One 
reason  why  a  Court  of  Equity  would  not  set  aside  the  contract 

id)  L.R.,  6  E.  &  I.  App..l89.  (/)  1  Ch.  D.  580. 

{€)   4  A.J:R.  14,  32,  135.  {g)  3  A.  J.R.  96. 
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tmeonditionally  is  tiMt  tbe  plaintiff  cannot  be  placed  in 
quo  amte,  because  he  cannot  get  back  his  guarantee  fh>z 
bank.  [Stawell,  C.J.  This  is  a  case  of  public  policy,  i 
private  person  cannot  be  permitted  to  interfere  with  i1 
equity  you  would  have  to  give  up  all  profits,  yet  you  are 
for  them  here  at  law;  the  plea,  in  effect,  says  there  are  p 
The  declaration  may  be  good  on  tbe  face  of  it,  but  it  appei 
me  that  it  now  requires  a  replication  alleging  no  profi 
support  it.  Ton  require  a  fuller  declaration  or  replication 
is  not  necessary  to  reply,  because  the  plea  is  bad,  since  it 
not  show  on  the  face  of  it  that  the  ccmtract  is  void.  It 
most,  consistent  with  the  contract  being  eithw  good  or  vok 

Williame  in  support  of  the  plea — ^The  plaintiff  seeks  to  re 
a  commission  of  one  per  cent,  on  a  certain  fund  of  a 
amount;  it  is  commission  pure  and  simple,  there  is  no  sugg< 
of  it  being  anything  eke,  and  it  is  to  be  taken  from  trust  f 
The  plaintiff  is  not  entitled  to  recover  at  law  on  a  contrs 
this  kind,  even  though  he  would  be  bound  to  account  foi 
profits  in  equity.  Such  a  contract  is  in  violation  of  ] 
policy.  The  plaintiff's  duty  as  direct(^  is  to  make  the 
contracts,  and  obtain  the  best  credit,  possible  for  his  com 
He  is  in  the  poeiticoi  of  a  trustee,  and  it  is  to  be  assumed  th 
would  not  wcHrk  so  hard  to  obtain  credit  for  the  company 
knows  that  if  he  fails  to  obtain  credit  for  them,  and  they  ha 
get  a  guarantee  to  obtain  a  credit,  he  will  get  a  commissio 
giving  the  guarantee.  His  interest  will  conflict  with  his 
it  is  his  duty  to  obtain  credit  without  any  commission  whai 
This  plea  is  a  good  plea,  at  law,  as  in  avoidance  of  circui 
action,  and  as  alleging  the  contract  to  be  against  public  p< 
M'Mullen  v.  Deg^xbvea  (h),  per  FeUows,  J.  In  Foster  v.  Oi 
Railway  Coy.  (j),  the  defence  rested  on  an  Act  of  Parliameii 
the  Act  there  did  was  to  avoid  the  office  of  director,  and  thei 
argument  and  judgment  proceeded  on  that  ground.  In  SUc 
South  Essex  0(Mdight  Company  {k),  ByUs,  J.  {Keaiing,  J., 
earring),  said, ''  It  is  clear  that  the  29th  sec.  of  7  &  8  Via 

(\)  5  A.J.R.  8,  10  (h)  9  CJa.  (N.S.)  ISO;  30  L. X,  C.P 

{j)  13  C.R  200. 
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D"  (whidi  preclndes  directors  from  voting  op  aoting>  in  any       igai  | 

itraet  in  which  they  are  interested)  **  is  in  affirmance  of  the      Hasbt 
linaiy  rule  of  common  law,  and  therefore  such  section  ought  to^     phowix 
so  read  as  to  receive  a  very  liberal  construction."    [Higin-    Potodbt 
MAM,  J.    Those  are  only  dicta  to  be  set  oflT  against  those  of 
rds  (JranworOh  and  Broughami  in  the  Aberdeen,  Railway  Coy.  v. 
ickie  ({).]    This  is  a  good  plea  here  on  the  facts  stated  in  ifc. 

yourt  of  Equity  would  restrain,  and  adjudge  the  contract  to  be  -  4> 

alid,  without  going  into  accounts:  WordsworA  on  JoirU  Sfe>c6  ,.^ 

npaniea,  10th  ed.,  p.  136,  Ex  parte  HiU,  in  re  Cardiff  Pre-  ^  ij^ 

wd  Coal  Company  (m).    Commission  cannot  be  recovered  by  " 

plaintiff:  Nant-y-glo  Coy.  v.  Orave  (n) ;  In  re  Stapleford 
liery  Coy.  (o);  Albion  Steam  and  Wire  Coy.  v.  Martin  (p). 


t 

I 

Vebb,  Q.C.,  in  reply — In  equity,  the  enforcement  of  this  contract 
lid  be  restrained  only  on  terms :  In  Ex  parte  HiU  (m).  Hill  was  '^  ■ 

irector,  and  the  company  being  in  want  of  funds,  he  advanced  ^  1 

ley  to  them,  and  was  to  receive  6(2.  per  ton  on  all  coal  manu- 
ured,  in  lieu  of  interest.    The  company  went  into  liquidation. 

1  then  endeavoured  to  prove  on  the  estate  for  the  money  he  \i 

advanced,  and  for  the  6(2.  per  ton.  It  was  held  that  he  was 
entitled  to  the  6d.  per  ton,  but  to  interest  only  on  the  money 
anced;  and  that  he  was  entitled  to  prove  for  the  money  he  had 
uiced,  and  interest  thereon.  If  that  were  an  utterly  invalid 
kact,  he  would  not  be  entitled  to  interest.  [Stawell,  C.J. 
re  were  two  contracts  there;  one  of  them  arising  out  of  the 
ance  of  money.  The  original  contract  was  not  held  good.] 
Re  Stapleford  Colliery  Coy,  (q)  there  was  a  difficulty  in  findmg 
H)ns  to  take  up  shares,  and  it  was  decided  to  give  the 
etary  28.  6(2.  on  each  share  he  found  people  to  take  up.  A 
d  person  was  found  to  take  up  shares,  and  immediately 
isfer  them  to  the  chairman  of  the  company,  the  father  of  the 
etary.     That  case  was  cited  to  show  that  commission  eo  '^^ 

vine  was  not  to  be  allowed.  The  commission  waa  really  dis- 
wed  on  the  ground  that  the  secretary  was  paid  28.6d.a,  share 

1  McQueen  4W.  (o)  49  L.J.,  Ch.  253. 

i)  32  L.J.,  Ch.  154*  ip)  1  Ch.  D.  580. 

)  12  Ch.  D.  738.  iq)  42  L.T.,  13;  49  L.J.,  Ch.  253. 
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for  placing  shares  in  the  hands  of  the  chairman  of  the  com] 

"  [Stawell,  C.J.     Presuming  the  claim  in  this  case  to  be  for 

mission  only,  that  case  would  show  that  it  cannot  be  recov< 

This  is  not  a  commission,  but  a  percentage.     If  this  contn 

voidable  only,  it  can  only  be  avoided  on  condition  of  puttin 

plaintiff  in  his  status  quo  ante.     The  maxim  that  he  who 

equity  must  do  equity  applies  wherever  a  contract  is  voic 

If  a  Court  of  Equity  would  only  restrain  on  terms,  this  is 

good  equitable  plea. 

Cur.  adv.  w 

Stawell,  C.J.  Demurrer  to  a  plea  on  equitable  grounds 
the  agreement  declared  on  to  recover  a  commission  i 
guarantee  given  by  the  plaintiff  (a  director)  to  his  con 
to  secure  an  advance  from  a  bank  was  illegal  and  con 
to  public  policy  and  morality.  Were  the  declaration  c 
agreement  to  share  profits  only,  it  could  scarcely  be  d 
that  the  plea  would  form  a  sufficient  answer  to  the  a 
Regarding  it  as  an  action  for  profits,  the  plaintiff,  it 
urged,  could  not  be  allowed  to  enter  into  an  arrange 
by  which  he  could  make  a  profit  for  himself  by  givi 
guarantee  to  a  bank.  It  was  urged  in  answer  that  the  de 
tion  involved  the  sharing  of  losses  as  well  as  profits.  Ther< 
however,  no  count  for  money  paid,  and  I  think  it  is  for  p 
and  profits  only,  according  to  the  pleadings.  Assuming 
be  for  profits,  the  action  could  not,  on  grounds  of  public  p 
be  allowed,  and  the  plea  in  avoidance  of  circuity  of  action 
be  sustained. 

It  would  be  inimical  to  the  first  principles  of  partne 
that  one  partner  should  recover  from  his  co-partners  a 
mission,  or  bonus,  for  having  performed  that  which  it  wi 
duty  as  a  co-partner  to  have  done.  The  principal  case  on  ^ 
the  plaintiff  relied,  Foster  v.  The  Oxford  and  Worcester  Ra 
Coy.  {r)  was  commented  on  by  this  Court  in  De  6 
V.  M*Mullen  (s),  and  was  described  as  one — so  far  as  res 
could  discover — unlike  any  other  that  could  be  found,  or 
generis,  decided  upon  an  Act  of  Parliament     There  a  di 

(r)    13  C.B.  200.  («)    6  A.  J.R.  8,  10. 


Digitized  by 


Google 


Coy. 


VOL.  VII.]  XLV  VICT:  217 

supplied  goods  to  his  company.     The  Statute  declared  that  no      1881 
person,  being  a  director  of  the  company,  should  enter  into  any      nAin^yr 
contract  with  the  company.      The  Court  held  that  the  director     p^*'' 
could  recover  for  the  goods;    that  the  contract  was  not  void;    Foundry 
that  the  Act  provided  a  punishment  for  entering  into  the  contract, 
viz.,  that  he  ceased  to  be  a  director.     The  present  case  is  of  a 
different     character.        The     plaintiff    was     a     director    and 
shareholder  in  the  company,  and  he  endeavoured  to  make  money 
of  his  co-partners  by  giving  a  guarantee  on  behalf  of  the  com- 
pany to  a  bank.   He  is  not  to  be  allowed  to  act  in  that  way.  His 
duty  and  interest  would  conflict  were  he  permitted  to  obtain  any 
profit  by  such  an  agreement.     He  cannot  in  any  event  recover  it 
by  an  action  in  a  court  of  law;  that  would  necessarily  involve 
circuity  of  action;   for  no  account  between  partners  could  be 
taken  without  this  Court  taking  upon  itself  the  function  of  a 
Court  of  Equity.     I  think  the  demurrer  should  be  overruled.     I 
prefer  to  rest  my  decision  on  the  firat  ground,  namely,  that  this 
is  to  be  regarded  as  an  action  for  profits  only. 

Stephen,  J.  It  is  a  fundamental  principle,  both  at  common 
law  and  equity,  that  a  pei*son  holding  a  fiduciary  position  cannot 
contract  with  himself  in  any  matter  relating  to  that  position.  It 
will  be  found,  on  examining  the  case  cited,  that  the  contract  is, 
where  it  is  necessary,  held  to  be  a  nullity:  Imperial  Mercantile 
Credit  Association  v.  Coleman  (Q.  When  a  man  enters  into  a 
contract  of  this  kind,  it  is  to  make  a  good  thing  out  of  it;  if  it 
turns  out  badly,  he  must  suffer  the  loss ;  if  it  succeeds,  he  will 
not  be  allowed  to  make  a  profit.  A  contract  of  that  kind,  such 
that  there  may  be  profit,  is  absolutely  null  and  void.  If  any 
profits  are  made,  they  must  be  handed  over  to  the  partners  or 
the  cestui  que  trust;  but  if  there  be  loss,  it  must  be  borne  by  the 
trustee.  The  plea  is  good  mther  as  a  common  law,  than  as  an 
equitable,  plea. 

HiaiNBOTHAM,  J.  I  do  not  think  it  necessary,  in  order  to  support 
the  plea,  to  hold  that  this  contract  was  absolutely  and  wholly 
void.    The  rule  at  common  law  is  that  where  an  act  to  be  done 

(0  L.B.,  6  E.  &  L  App.  189. 
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under  a  ccmbnct,  or  ihe  considecation  for  the  eontract,  is 
■  bidden,  either  expressly  or  impliedly  by  statute  or  by  con 
law,  as  being  contrary  to  justice,  morality,  or  sound  policj 
Coort  will  not  render  its  assistance  to  enforce  it,  and  to 
extent  such  a  contract  is  illegal:  Weihefi^aU  v.  Jones  (v);  Imp 
Credit  AeaocicUion  v.  Coleman  (w).  The  contract  here  dec 
on  is,  I  think,  illegal  in  this  sense,  that  it  is  contrary  to  s 
policy;  and  the  Court  will  therefore  not  give  it  effect. 

Demurrer  overruled.    Judgrtient  for  the  defenda 

Attorney  for  plaintiff:  F.  Madden,  for  2).  Madden,  Ballars 
Attorneys  for  defendant:  Hughes  &  Michie. 


(«)  3  B.  ft  Aid.  22L 


(10)  L.H.,  6E.ft  L  App.  189. 
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June  2S,  29.  I^^^  QUBEN  v.  WILLIAMSON  akd  Othxbs. 

Jviy%        **Dutie»  on  the  EskUe*  qf  Deceased  Pereone  Staivie  1S70  "  (No,  388),  Met.  7  (ii 

""  Purchtue  momy  of  etation  m  New  Souih  Wales  eeeured  coUateraUy  by  moi 

there,  and  promieeory  notes  payable  in  Melbourne  —  TeHator  domieii 

Victoria — Liability  to  duty — Interest^  "Common  Law  Procedure  Statute  '. 

{No.  274),  see.  422. 

Where  a  testator,  domiciled,  and  who  died,  in  Victoria,  had  sold  a  stati 
New  South  Wales,  the  purchase  money  of  which  was  secured  by  a  mortga^ 
the  station,  and  also  by  promissory  notes  payable  in  Melbourne,  and  which  i 
time  of  the  testator's  death  were  lodged  with  his  bankers  in  Melbourne, 

Held, — ^That  the  Crown  was,  under  sec.  7*  subsec.  2,  and  sec.  8  of  the  "1 
on  the  Eelatee  of  Deceased  Persons  StatuU  1870,"  entitled  to  duty  on  the  ax 
represented  by  the  promissory  notes. 

AcnoN  by  the  Crown  under  the  "Duties  on  the  Estatt 
Deceased  Persons  Statute  1870"  (No.  388),  against  the  execv 
of  Charles  Williamson,  deceased,  for  additional  duty  allege< 
the  Crown  to  be  due  in  respect  of  his  estate. 

On  the  22nd  May,  1875,  the  testator,  by  a  contract  of  sa] 
that  date,  sold  to  C.  B.  Fisher,  of  Maribymong,  in  Victoria, 
Yanga  Station,  situated  in  New  South  Wales,  and  the  si 
thereon,  with  the  freehold  lands  belopging  to  it,  for  98,000j 


Digitized  by 


Google 


VIL]  XLY  VIOT.  jgjUj 

ih  80002.  was  io  be  paid  in  oas\  and  the  remainder  in  inatal-       1881 

ts  of  22,500{^t  the  ead  ai  one,  two«  three  and  four  years  respeo-  TaaQmww 

y.   On  the  llfch  August,  1875,  Fisher,  pursuant  to  one  of  the  w„j!\,o^ 

iiioDs  of  the  contract,  gave  to  the  testator  a  mortgage  over 

itation  and  stock  to  secure  payment  of  90^0002w,  the  unpaid 

base  money  with  interest  at  6  per  cent;  and  that  mortgage 

on  the  21st  Augusts  1 875»  duly  registered  in  the  office  of  the 

strar-Geneml  of  New  South  Wales,  in  Sydney.   The  freehold 

I  lemained  vested  in  the  vendor  until  payment  of  the  whole  '^ 

lie  purchase  money.      As   additional    security,    four   pro- 

}iy  notes,  each  for  22,500Z.,  and  payable  respectively  at  the 

t>f  one,  two,  three  and  four  years,  were  made  and  delivered  .  I 

^isher  to  the  testator,  together  with  eight  other  notes,  for  I 

est  amounting  altogether  to  18,500{.    All  these  notes  were  . ! 

t  payable  at  a  bank  in  Melbourne.  I 

1  the  23rd  November,  1875,  the  testator  died.    On  the  22nd  ,  ! 

mber,  1875,  the  defendants  obtained  probate  of  his  will,  and  ^  It 

le  same  day,  Walter  Williamson,  one  of  the  defendants,  for 

purpose  of  having  the  duty  assessed  under  the  "  DvAies  on 

JstcOea  of  Deceased  Persons  Statute  1870"  made  and  filed  an 

ivit  verifying  the  statement  of  the  testator's  assets  and  ' 

[ities.    This  statement  was  passed  and  the  duty  assessed  by 

proper  officer,  as  on  the  sum  of  26,600{.  9s.  7d.    Before  the 

lie  was  actually  issued,  the  defendant  Walter  Williamson 

tained  that  other  debts  of  the  testator  existed,  and  for  the 

Dse  of  reducing  the  duty,  a  supplementary  statement  was 

ed  in,  verified  by   another  affidavit  of  defendant  Walter 

amson,  and  duly  passed,  reducing  the  value  of  the  estate  to  I 

132.  Ss.  3d,  and  upon  that  sum  duty  was  paid.    At  the  time 

e  testators  death,  and  at  the  time  of  the  filing  of  the  two  ii 

kvits,  Fisher's  mortgage  and  promissory  notes  were  in  Mel-  i 

le  in  the  custody  of  the  testator's-  bankers,  but  no  reference  ;j  ! 

tnade  to  them  in  either  of  the  statements  before  mentioned. 

sr's  promissory  notes  were  all  paid  in  due  course,  the  last  of  <  h 

.  on  the  21st  May,  1879,  and  he  then  called  upon  the 

idants  to  release  the  stock  mortgage  and  transfer  the  free- 

L    For  this  purpose,  probate  of  deceased's  will  was  obtained 

ew  South  Wales,  and  on  the  7th  June,  1879,  the  defendants 
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executed  a  discharge  of  the  stock-mortgage,  and  transf 
"^  Fisher  of  the  freeholds,  which  were  duly  registered  in  Sydj 

On  the  7th  March,  1881,  when  finally  settling  the  affairs 
estate,  the  defendants  having  some  doubt  as  to  whethei 
was  payable  in  Victoria  on  the  purchase  money  of  the 
lands  stock  and  station,  wrote  to  the  Master-in-Equity 
bourne,  laying  the  facts  of  the  case  before  him,  and  asL 
the  Crown  would  claim  probate  duty  on  the  amount.  The  H 
in-Equity,  on  the  18th  March,  replied  that  the  Attomey-G 
was  of  opinion  that  duty  should  be  paid  upon  all  n 
received  on  account  of  the  sale,  together  with  interest;  s 
the  4th  April  the  Crown  commenced  the  present  action.  . 
trial,  a  verdict  was  given  for  the  Crown  for  2402Z.  2«.  4c?. 
interest  from  7th  March,  1881, ^the  date  of  the  defendant's 
to  the  Master-in-Equity. 

A  Kule  was  obtained,  pursuant  to  leave  reserved  at  the  t 
enter  a  verdict  for  the  defendants,  or  for  a  nonsuit,  or  to  i 
the  damages  by  the  amount  of  the  interest,  the  Court  to 
liberty  to  draw  inferences  of  fact 

Billing,  Q.C.,  Williams,  and  Neighbour  showed  cause 
property  in  respect  of  which  the  duty  is  claimed  is  p€ 
estate.  The  testator  was  domiciled  in  Victoria  at  the  ti 
his  death,  and  died  in  Victoria.  The  realty  was  converted 
contract  of  sale,  and  was  personalty  at  the  time  of  the  deal 
was  once  decided  by  the  Exchequer  Chamber  that  the  doct 
conversion  did  not  apply  in  duty  cases,  but  that  decision  \ 
versed  in  the  House  of  Lords:  Attomey-Oeneral  v.  Brunni 
The  promissory  notes  were  collateral  to  the  mortgage 
they  being  actually  in  Melbourne,  and  payable  in  Melbour 
contend  that  the  property  was  actually  in  Victoria  and  ' 
the  Statute,  irrespective  of  the  domicile  of  the  testator.  If  no 
ally  in  Victoria,  it  constructively  was  so  by  reason  of  the  dc 
of  the  testator.  The  maxim,  mobilia  sequuntur  personam,^ 
Stoi'y'a  Conflict  of  Laws,  sec.  380.  Subsec.  ii.  of  sec.  7 
**  Duties  on  the  Estates  of  Deceased  Persons  Statute  1870"  i 
to  executors,  and  directs  what  statements  an  executor  is  I 

(a)  4  H.  &  N.  95;  8  H.  L.  Oas.>  243. 
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iows  the  intention  of  the  Legislatare  that  a  person  living  i9i 
I  colony  is  to  pay  duty  on  all  the  property  he  may  be  thbQ 
jed  of,  whether  real  or  personal,  and  wherever  situated,  ^^^  ^'^ 
Is  dealt  with  by  his  will.  The  Legislature,  in  effect, 
fou  shall  pay  duty  on  all  such  property  if  you  have  the 
•f  of  residing  in  this  colony.  The  words  of  the  Act 
comprehensive  as  they  can  be  made.  It  may  be  said  that 
a  a  mortgage  on  the  station  in  New  South  Wales,  but  the 
isory  notes  are  entirely  collateral,  and  can  be  sued  on 
tely.  A  mortgage  in  fee  is  personal  assets;  per  Lord 
ne  in  Heath  v.  Pugh  (6),  adopting  the  words  of  Lord 
tncke  in  Casbome  v.  Soarfe  (c).  There  is  also  a  passage 
same  effect  in  2  Burgees  Colonial  Law,  page  34,  where  it 
that  a  mortgage  is  a  movable  debt,  and  Tabor  v.  Tabor  (d) 
he  same  effect  It  is  well  settled  that  personal  property 
[)  actual  situs  in  the  eye  of  the  law,  but  follows  the 
le  of  the  owner.  The  question  frequently  arose  under 
d  law  in  England  and  Ireland,  as  to  the  ecclesiastical 
ction  within  which  personal  property  was  situated. 
)  a  debt  was  due  on  a  simple  contract  it  was  personal,  and 
make  bona  notdbilia  where  the  debtor  lived.  Debts  due 
scialty  would  make  bona  notahUia  where  the  specialty 
led  to  be  at  the  death  of  the  deceased:  Rogers'  Ecdes.  Law, 
In  England  the  probate  duty  is  a  stamp  duty  on  the  will; 
gacy  duty,  or  succession  duty,  is  a  duty  on  the  property, 
e  case  of  persons  domiciled  in  England  taking  property 
I  under  a  will,  they  would  pay  legacy  or  succession  duty, 
ot  probate  dqty.  This  distinction  is  pointed  out  in  Re 
{e)\  Eames  v.  Hacon  (/) ;  Att-Oen.  v.  Dvmond  (g) ;  Att.- 
r.  Hope  (h);  and  Chraham  v.  Oraham  (j).  [Stephen,  J.  Has 
been  said  that  the  duty  under  the  "Duties  on  the  Estates  of 
ied  Persons  Statute  1870 "  is  a  probate  duty,  though  the 
te  has  the  sliding  scale  from  the  English  legacy  duty  Acts?] 
\  said  to  be  succession  duty  in  Bell  v.  MasterAn-Equity  {k)\ 


Q.B.D.  346. 

(9) 

I  Or.  &  J.  356. 

Atk.603;2Tud.. 

L.C.  1055,  5th  ed. 

(h) 

2  CI.  &  F.  84. 

)  Swans.  336. 

ij) 

5  A.  J.R.  100. 

Cr.  &  J.  151.      • 

W 

2  App.  Cas.  660. 

16  Ch.  D.  407. 
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881  but  MaZina,  V.C.,  in  Peter  v.  Stirling  (I),  said  he  thought 
QuBBN  Diore  like  probate  duty.  All  money  recovered  by  the  exi 
IAM80N  ^^  ^^^®  country  is  part  of  the  estate,  and  must  pay  duty, 
be  said  that  the  effect  of  a  decision  for  the  Crown  in  th 
will  be  to  make  estates  like  the  testator's  here  liable 
duty  twice,  if  New  South  Wales  or  any  other  neighl 
colony  should  also  impose  a  duty  of  a  similar  kind.  The  hi 
of  paying  legacy  duty  twice  was  used  as  an  argument  ii 
Cigala's  Trvsta  (m),  and  was  disregarded  by  the  Court. 

Wehh,  Q.C.,  a'Beckett  and  Hodges,  in  support  of  the  Ru 
regards  the  mortgage,  it  is  immaterial  where  the  owner  i 
the  aittLS  of  a  mortgage  is  where  the  mortgaged  prop 
situated.  [Stawell,  C.J.  That  is  so  only  where  it  is  ne 
to  sue  on  the  mortgage.]  The  mortgage  cannot  be  taken  t 
two  different  places  at  the  same  time,  so  as  togive  jurisdic 
each.  In  Re  Hogg  (n),  it  was  held  as  between  two  diocesei 
same  province,  that  a  mortgage  is  bona  notoMlia  in  the 
where  the  mortgaged  estate  is  situated.  So  that  here  the  m* 
would  be  bona  notaibUia  in  New  South  Wales,  and  woi 
be  operated  on  by  the  Victorian  Probate.  In  re  Monteji 
supports  that  view.  Take  the  converse  of  the  presei 
If  the  contention  that  the  maxim  mobUia  sequurUur  pei 
applies,  be  right,  then  if  a  person  domiciled  in  Englac 
there,  leaving  personal  property  in  Victoria,  it  would 
taxable  here.  [BbaiNBOTHAM,  J.  No,  if  the  assists 
the  Courts  here  was  not  required  in  getting  in  the 
but  if  the  assistance  of  the  law  was  required  here  to 
the  property,  duty  would  be  payable  herej  In  England 
is  a  legacy  and  succession  duty,  as  well  as  a  probata 
Here  there  is  only  a  probate  duty  or  **  fee"  as  it  is  called 
The  duty  itself  is  not  payable  unless  probate  or  administn 
required.  The  amount  subject  to  duty  is  arrived  at 
balance  shown  in  a  statement  made  by  the  executor  or  a< 
trator.  No  duty  is  payable  until  the  statement  showi 
balance  is  filed,  and  there  is  no  means  provided  in  the 

(0    10  Ch.  D.  279,  at  p.  284.  (n)  3  Carteis  62. 

(m)    7  Ch.  D.  361.  (o)  6  A  J.R.  1. 
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getting  the  duty  if  the  executor  never  takes  out  probate;  the        1881 
getting  probate  or  letters  of  administration,  is  in  fact  the  con-  ^The  Qubbk 
sideration  for  the  duty,  and  the  duty  is  only  payable  upon  the  y^jjj^j^^g^^ 
property  on  which  the  probate  or  administration  operates. 

The  question  here  is  the  interpretation  of  our  own  Act  of  Par- 
liament. It  is  said  that  the  domicile  of  the  testator  determines  the 
question,  but  the  construction  we  put  on  the  Act  seems  to  have 
been  the  intention  of  the  Legislature,  viz.,  that  any  property  on 
which  the  probate  operated,  and  that  only,  should  pay  duty.  In 
construing  the  Act,  one  uniform  construction  must  apply  to  all  cases. 
The  question  is  as  between  applying  the  law  of  domicile,  or  the 
law  of  sUua.  If  the  law  of  domicile  is  to  prevail,  then  in  the 
case  of  a  testator  domiciled  here,  the  domicile  will  attract  all  his 
personal  property  here,  wheresoever  actually  situate,  and  it  will  all 
pay  duty  here.  But,  e  converso,  in  the  case  of  a  testator  domi* 
ciled  abroad,  with  personal  property  here,  that  property  will  be 
attracted  abroad  by  the  domicile,  and  will  not  be  liable  to  duty 
here.  On  the  other  hand,  if  the  situs  of  the  property  is  to  pre-* 
vail,  then  all  property  situate  here  and  none  other  will  pay  duty 
here,  irrespective  of  the  domicile  of  the  testator,  and  this  we 
submit  is  the  true  construction  of  the  Act.  [Stawell,  C.J.  But 
was  not  the  debt  itself  in  Victoria?  The  creditor  was  domiciled  in 
Victoria,  and  for  all  we  know,  the  debtor  also;  he  is  described  as 
of  Maribymong.  The  mortgages  and  bills  were  only  ancillary. 
Is  not  the  law  of  Victoria  the  lex  loci  contraOtusi]  We  then  come 
hack  to  the  mortgage.  The  debt  in  New  South  Wales  could  only 
be  released  by  getting  a  grant  of  probate  there.  If  the  mortgage 
was  paid  oflF,  the  executors  could  not  convey  the  property  to  the 
purchaser  until  the  will  was  proved  in  New  South  Wales:  In  re 
Mimtefiore  (p).  [Stephen,  J.  You  can  sue  on  the  bills  here.] 
If  we  sued,  the  person  sued  might  say  they  had  merged  in  the 
mortgage.  [Stephen,  J.  The  promissory-notes  are  stated  to  be 
collateral,  and  it  is  to  be  presumed  that  provision  was  made  to 
prevent  merger.  Stawell,  C.J.  You  have  got  assets  in  this 
country  in  the  shape  of  bilLs,  and  you  must  pay  duty  on  them, 
unless  they  are  absorbed  in  the  mortgage,  and  there  is  no 
eyidence  of  that,]    The  promissory-notes,  being  domiciled  here, 

(jp)  5  A.J.R.  1. 
R  2 


Digitized  by 


Google 


CASES  AT  LAW  p 

does  not  determine  the  question.    Lord  Abinger,  in  Ati 

^^  Oenercd  v.  Bouwena  (g),  said  that  the  situs  of  a  simple  c( 

debt  was  where  the  debtor  lived,  and  not  where  the  do< 

SON. 

evidencing  the  debt  was  held.  [Stawell,  C.J.  The  dom 
here.]  The  promissory  notes  are  evidence  only  of  the 
they  do  not  constitute  the  debt.  [Stawell,  C.J.  You 
plead  satisfaction  of  the  debt  if  you  had  paid  the  bil 
creditor  might  concurrently  bring  an  action  in  New  South 
on  the  mortgage  and  an  action  on  the  bills  here,  and  get  a  ^ 
on  both,  though  not  judgment  on  both.  Hiqikbotham,  J. 
can  you  get  the  bills?  The  bank  would  not  give  them  up  w 
probate  being  taken  out  here.  The  Act  says  the  execute 
disclose  all  the  property.]  Yes,  but  not  that  over  which 
no  control,  and  of  which  he  knows  nothing;  the  personi 
perty  in  New  South  Wales  would  vest  in  the  New  South 
executor.  Subsec  ii.  of  sec.  7  means  property  in  Victori 
all  debts  in  Victoria.  Suppose  a  man  dies  here  during  a 
visit  to  the  port  in  a  steamer  with  50Z.  in  his  possessio 
probate  is  taken  out  for  that  50{.,  and  then  it  is  discove: 
has  500,0002.  in  England,  is  duty  to  be  paid  here  on  the  w1 
that  amount?  [Higinbotham,  J.  There  would  be  no  oc 
to  appeal  to  the  aid  of  the  law  in  that  case,  as  the  50Z.  wo 
in  his  actual  possession  at  the  time  of  his  death;  but  if  t1 
had  to  be  asked  for  its  assistance  to  get  in  any  oi 
50i.,  would  it  be  unreasonable  to  say  you  must  pay 
the  property,  deducting  all  the  debts?]  It  would  be  a  rea» 
construction  of  the  Statute  to  say  that  duty  is  to  be  paid 
the  property  iu  the  colony,  but  it  would  not  be  a  reasonabi 
struction  to  say  that  a  penalty  was  to  be  paid  in  the  shi 
duty  on  property  situated  elsewhere,  in  order  to  get  prob 
the  property  here.  It  might  happen,  as  in  the  case  a 
instanced,  that  a  person  might  have  only  50Z.  in  this  cole 
pay  a  duty  amounting  to  thousands  of  poimds  on  pn 
situated  abroad.  The  Statute  gives  the  Crown  a  remedy  i 
in  case  the  duty  owing  be  not  paid,  but  it  cannot  be  cont 
that  the  Crown  would  have  such  a  remedy  against  pr( 
situated  outside  the  colony.     It  is  perfectly  competent  for  { 

{q)  4M.  &W.,  at  p.  191. 
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having  property  both  ia  Victoria  and  in  England  to  appoint  1881 
certain  persons  executors  as  to  his  Victorian  property,  and  other  Tbjb  Qubkn 
persons  executors  as  to  his  English  property,  with  different  dis-  ^jj^J^^gj^jf 
positions  of  those  persons.  The  Victorian  executors  would  not 
have  power  to  deal  with  the  English  property.  Would  it  be 
contended  that  because  probate  for  the  Victorian  property  was 
obtained  here,  the  Crown  here  could  make  the  executors 
and  legatees  here  pay  duty  upon  the  property  in  England^ 
administered  by  other  executors,  and  which  went  to  other 
legatees?  [Higinbotham,  J.  There  is  a  provision  in  sec.  18, 
which  seems  to  regard  it  as  probate  duty  proper.]  That  is  an 
exceptional  provision  for  administration  de  bonis  non  or  penderde 
lite,  and  there  a  fixed  fee  is  charged  instead  of  a  pro  rata  fee,  or 
Boiled  duty.  Would  "real  estate"  in  subsec.  ii.  of  sec.  7  com- 
prise real  estate  in  England?  [Hiqinbotham,  J.  The  words  are 
"real  estate  comprised  in  the  will."]  That  is  real  estate  to  which 
the  will,  as  proved  in  Victoria,  applies.  [Higinbotham,  J.  Then  a 
man  dying  with  small  assets  in  Victoria,  and  with  large  assets  and 
large  debts  abroad,  might  have  his  assets  in  Victoria  entirely 
wiped  out  by  the  deduction  of  his  debts  due  abroad,  and  pay  no 
duty  here  at  all.]  In  calculating  the  duty,  the  whole  debts 
should  be  deducted  from  the  whole  property,  and  the  property  in 
Victoria  bear  its  rateable  proportion  of  the  debts,  and  pay  duty 
on  the  balance. 

If  the  Court  should  refuse  to  make  the  Rule  absolute  on  the 
niain  point,  then  the  question  arises,  whether  interest  can  be 
recovered  at  all,  and  if  so,  from  what  date.  The  portion  of 
sec  422  of  the  ^'Comrrion  Law  Procedure  Statute  1865"  (No. 
274),  which  applies,  says  that  the  jury  may  allow  interest  "  from 
tlie  time  when  demand  of  payment  shall  have  been  made  in 
writing,  giving  notice  to  the  debtor  that  interest  would  be 
claimed  from  the  date  of  such  demand."  The  Master-in-£quity, 
in  his  letter  to  the  defenda.nts,  states  that  the  opinion  of  the 
Attorney-General  is  that  the  duty  should  be  paid  with  interest, 
and  requests  that,  "  with  a  view  to  payment  of  duty,  a  supple- 
mentary statement  should  be  immediately  lodged,"  that  is  not  a 
demand  of  interest  within  the  meaning  of  the  section;  at  all 
events,  interest  should  be  ^ven  only  from  the  date  of  this  letter, 
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1  not  from  the  date  of  the  defendant's 
3. 13  of  the  "Duties  on  the  Estate  of  Di 
rO"  refers  to  additional  duty,  but  do 
^able  by  virtue  of  some  written  instru 
[22  of  the  "  Common  Law  Procedure  i 
irry  interest.  That  section  does  not  aj 
md  it  does  not  apply  to  the  Crown, 
ially  named:  Rustomjee  v.  The  Quee 
lie  Crown  cannot  be  bound  by  the  e 
ially  named,  but  it  may,  neverthels 

Cur,  adv.  i 

Suit  on  behalf  of  the  Crown  to  rec( 
rhich,  it  was  contended,  was  due  I 
iitors  of  the  late  Charles  Williamson 
)perty  of  his  in  New  South  "Wales  wi 
le  received  part  payment  in  cash,  the  I 
*omissory  notes  deposited  in  Melboun 
me.  There  was  also  &s  collateral  seci 
operty  in  New  South  Wales.    The  exe 

unpaid  balance  of  the  purchase  mone] 
the  "Duties  on  the  Estates  of  Deceased  I 
'  paid  duty  on  a  portion  of  the  estate,  an 

last  instalment  of  the  purchase  mone; 

to  address  the  Crown  on  the  subjec 
bier  any  duty  was  claimed  on  the  ball 
'.  The  Master-in-Equity  answered  th 
full  amount  and  interest.  The  jury  rei 
ount  claimed,  with  interest  from  the  c 
scutors,  viz.,  7th  March,  1881.  The  defei 
si  to  enter  a  verdict  for  them,  or  to 
ount  of  the  interest,  or  if  interest  ou^ 
it  to  the  amount  due  from  the  date 

Id,  and  on  the  fii*st  ground,  I  think,  it 
\  subject  in  one  aspect  is  of  great  impoi 

(r)  1  Q.B.D.  487. 
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it  inYolves  the  construction  of  a  Statute^  which  has  already,  to        1881 
some  extent,  been  the  subject  of  interpretation  in  the  Privy  thb  QubeT 
Council  in  Bdl  v.  Master-in-Equity  {e).    It  also  contains  other  willlLmsok. 
clauses  involving  some  difficulty  in  interpretation.    At  present, 
however,  I  shall  confine  myself  to  so  much  of  the  enactment  as 
affects  this  particular  casa     It  would,  1  think,  be  improper  for 
us— as  it  has  been  intimated  to  the  Court  that  it  may  shortly  be 
called  upon  to  decide  cases  involving  other  points — to  express 
any  extra-judicial  opinion  on  the  interpretation  of  clauses  unne- 
cessary for  the  purposes  of  this  case  to  interpret.     Subsection  ii. 
of  section  7  directs  a  statement  to  be  filed,  showing  the  balance 
afler  deducting  the  amount  of  the  debts  from  the  value  of  the 
estate  of  the  testator.    By  section  8,  the  duty  is  made  payable 
on  the  final  balance  appearing  in  the  statement. 

In  the  present  case  it  is  unnecessary  to  go  into  the  question 
whether  property  outside  Victoria,  belonging  to  the  testator  at  the 
time  of  his  death,  is  liable  to  duty,  or  whether  promissory  notes 
representing  property  outside  Victoria,  of  a  person  domiciled  in 
Victoria,  are  liable  to  duty.    The  promissory  notes  and  the  mort- 
gage are  collateral  and  independent  one  of  the  other.  The  one  is  a 
specialty,  the  other  a  simple  contract  debt,  but  the  merger  of  one 
in  the  other  was  prevented  from  taking  place  as  it  might  have 
done.    The  testator  was  domiciled  here.     The  promissory  notes 
were  lodged  in  a  bank  in  Melbounie  for  him,  and  were  in  his 
passession  up  to  the  time  of  his  death.     That  appears  to  me  of 
itself  to  determine  the  right  of  the  Crown  to  recover  in   this 
action.      The  Privy   Council   have    expressed  an  opinion   on 
the    pi-oper    interpretation    of   section     9,    which    seems    to 
go  this  length  that,  apart  altogether  from  the  other  sections, 
and    apart    from    the    grant   of    probate.    Rules     might    be 
framed  by  which,  whether  probate  was  taken  out  or  not,   the 
Crown  could  recover  the  amount  of  duty.    In  point  of  fact,  it 
would  then  be  a  succession  duty,  irrespective  of  the  grant  of 
probate.    That  section,  and  that  interpretation  put  upon  it,  were 
referred  to  in  argument,  but  it  is  unnecessary  for  us  to  enter 
on  that  question.     When  it  arises,  we  shall  have  to  consider 
whether  we  are  bound  by  that  observation  of  the  Privy  Council, 
(«)  2  App.  Cas.  5e0. 
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for  it  may  be  said  that  (heir  decision  there  rests  on  other  gi 
At  present,  I  think  it  is  sufficient  to  say  that  the  facts 
present  case  fall  within  sqbsec.  iL  of  sea  7,  and  that  the  i 
payable. 

There  remains  only  the  minor  question,  that  of  interest 
jury,  from  inadvertence  possibly,  gave  interest  from  too  c 
date.  Previously  to  the  executors  communicating  with  the  < 
no  interest  had  been  demanded.  The  question  was  fii-st 
by  the  defendants,  who  felt  it  incumbent  on  them  to  do  so. 
letter  of  the  Master-in-Equity,  of  the  18th  March,  was, 
opinion,  an  intimation  that  duty  was  due,  and  would  be  cl 
with  interest,  but  only  from  the  date  of  that  letter;  th( 
however,  gave  interest  from  the  date  of  the  defendants'  lett 
7th  March:  it  should  have  been  from  the  date  of  the  demt 
the  plaintiff,  the  18th  March.  The  Rule  will,  therefore,  be  al 
to  reduce  the  amount  of  interest  by  the  proportionate  si 
the  period  between  the  7th  and  18th  March. 

As  the  Rule  is  absolute,  we  cannot  give  the  Crown  costi 
succeeding  on  such  a  small  point  only,  we  are  not  dispo 
give  the  defendants  costs.  The  Rule  will  be  absolute  w 
costs. 

Stephen,  J.  It  was  stated  in  the  courae  of  the  argumen 
some  difficult  questions  would  arise  under  the  Statute  in  r 
of  the  law  of  domicile,  and  as  to  where  the  property  was  sit 
Those  cases,  however,  have  not  yet  arisen,  and  it  will  be  suf 
to  decide  them  when  they  arise. 

The  present  case  is  clear  from  the  interpretation  put 
the  Statute  by  the  Privy  Council  in  BeU  v.  Master-in-E 
The  Statute  imposes  a  duty  upon  all  property  which  a  ] 
dies  possessed  of  or  entitled  to.  There  is  contained  < 
thing  it  is  necessary  to  look  at  in  this  case.  The 
ive  general,  and  a  special  machinery  is  provided  to 
them  out.  An  account  is  to  be  taken  of  the  &ssQtj 
lebts,  and  the  balance  is  to  pay  the  duty.  The  decease 
iomiciled  in  and  died  in  Victoria,  and  one  of  .the  princij 
international  law  is  that  where  a  man  is  entitled  to  a  s 
noney,  that  is  a  debt  wherever  he  is  domiciled.    In  the  p 
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case,  the  only  argument  put  forward  in  opposition  to  that  view        1881 
was,  that  the  debt  which  was  due  to  the  testator  in  Victoria  was  thb  Quxbn 
secnred  on  real  property  outside  Victoria.    But  it  was  also  secured  wuj^jbsoh. 
by  promissory  notes,  which  were  held  in  Melbourne,  and  payable 
at  a  bank  in  Melbourne.    The  outward  and  visible  signs  of  the 
debt  were  the  notes,  and  they  were  held  in  Melbourne. 

HiQiNBOTHAM,  J.  I  am  of  the  same  opinion.  There  are  three 
facts  admitted,  which  seem  to  show  almost  beyond  controversy 
that  the  duty  is  payable  in  this  case.  The  deceased  was  domiciled 
in  Victoria  at  the  time  of  his  death;  the  executors  have  taken  out 
probate  of  his  will  in  Victoria;  and  the  promissory  notes,  which 
were  independent  collateral  securities,  were  both  lodged  in,  and 
payable  in,  Victoria.  These  facts  show,  in  my  opinion,  that  the 
purchase  money  secured  by  the  promissory  notes  was  property 
of  which  the  deceased  was  possessed  or  entitled  at  the  time  of 
his  death,  within  subsec.  ii.  of  sec,  7. 

It  is  unnecessary  to  express  any  opinion  upon  the  other 
important  questions  which  have  been  referred  to.  It  is  ex- 
pedient only  to  refer  to  them  for  the  purpose  of  drawing  atten- 
tion to  the  fact  that  they  have  not  been  decided;  I  mean  the 
questions  whether  the  liability  to  duty  is  determined  by  the 
domicile  of  the  deceased,  or  by  the  fact  of  probate  being  taken  out, 
a  question  of  some  difficulty;  and  as  regards  the  incidence  of  the 
tax,  whether  it  applies  to  real  and  personal  property  in  Victoria 
only,  or  also  to  property  out  of  Victoria;  and  whether  the  duty  is 
on  the  one  hand  a  probate  or  stamp  duty,  or  on  the  other  hand  a 
succession  or  legacy  duty.  It  is  to  be  understood  that  none  of 
these  questions  are  decided,  nor  any  opinion  expressed  upon 
them. 

Rule  absolute  without  costs  to  reduce 
the  verdict  by  tlie  arnount  of  in- 
tei-est  due  for  the  period  betweem 
the  7th  March  aiid  18th  March. 

Attorney  for  the  Crown:  Sutherland,  Crown  Solicitor. 
Attorneys  for  the  defendents:  /.  M.  Smith  &  Erwmerton. 
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MACDOUGALL  v.  BANK  OF  VICTORIA. 

"  The  Mining  Companies  Act  1871"  {Ko,  409),  m.  89,  ISlSanker  and  cuH 
Dishanowr  of  eheque-^us  tertii. 

Where  an  order  was  made  to  wind  np  a  mining  company  under  "  The 
Companies  Act  1871  **  (No.  409),  and  the  manager,  appointed  liquidator,  o] 
liquidation  account  with  a  bank ;  and  afterwards  another  order  was  made 
aside  the  winding-up  order,  and  the  directors  of  the  company  gave  notice 
bank  of  the  order  so  made,  and  required  the  bank  to  hold  the  moneys  i 
on  the  liquidation  account  for  the  company,  on  an  action  by  the  liq 
against  the  bank  for  dishonouring  his  cheque, — 

Neld,  that  he  could  not  sue  in  his  own  name  to  recover  moneys  pai 
liquidator;  nor  could  he  draw  a  cheque  as  liquidator,  for  he  ceased  to  be  liq 
when  the  order  setting  aside  the  winding-up  order  was  made. 

Action  for  the  dishonour  of  a  cheque. 

Dbclaratxon— (1st  count)  for  dishonouring  a  cheque  of  the  plaintifl 
count)  the  common  count  for  money  lent. 

Plkas  [Tojirst  count) — (1)  That  the  defendants  were  not  retained  as  pi 
bankers  as  alleged ;  (2)  That  the  cheque  was  not  presented.  ( To 
count) — (3)  Never  indebted;  (4)  On  equitable  grounds,  that  the  plaini 
manager  of  the  New  Ringwood  Antimony  Mining  Company,  Limited,  i 
said  company  was  wound  up  by  an  order  of  the  Court  of  Mines,  and  the  ; 
was  appointed  liquidator,  and  duly  confirmed  in  that  position ;  and 
liquidator  he  paid  into  the  defendants*  bank  a  sum  of  money  (such  mone 
the  proceeds  of  the  said  company's  property)  to  the  credit  of  an  account  € 
"  In  the  matter  of  the  winding  up  of  the  New  Ringwood  Antimony  Minii 
pany.  Limited;"  that  on  the  9th  December,  1880,  an  order  was  made  setti 
the  winding-up  order  and  the  proceedings  thereon,  and  allowing  the  lie 
his  expenses  and  commission,  and  the  defendants  paid  to  the  plaintiff  the 
mentioned  in  such  last  order  out  of  the  moneys  previously  paid  ii 
defendants'  bank ;  and  after  the  making  of  such  last  order,  and  bei 
presentation  of  the  cheque  in  the  first  count  mentioned,  the  defendants  i 
a  notice  from  the  company,  signed  by  the  chairman,  requiring  them  to 
moneys  in  their  bank  standing  to  the  credit  of  the  plaintiff  as  liquidate] 
company,  on  behalf  of  the  company,  and  to  pay  the  same  on  the  authority 
company  only;  and  the  defendants  afterwards  paid  to  the  company  the  re 
such  money ;  and,  except  as  aforesaid,  the  defendants  never  were  indebted 
plaintiff. 

Joinder  of  issue. 

At  the  trial  the  facts  alleged  in  the  equitable  plea 
proved.  It  also  appeared  that  after  the  order  setting  asi 
winding-up  order  was  made,  a  meeting  of  the  directors 
company  was  held,  at  which  the  plaintiff  attended  as  mc 
and  the  balance  of  the  plaiutifi's  account  as  liquidator,  viz. 
was  drawn  out  of  the  bank  by  a  cheque  signed  by  i 
directors,  and  was  then  paid  in  again  to  the  credit  of  the 
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Ringwood  Antimony  Mining  Company^  Limited."    Subsequently        1881 
a  dispute  occurred  in  the  company,  and  the  plaintiff  drew  his  Maotouoall 
cheque  for  8042.^  which  was  dishonoured.    A  verdict  was  taken    ^^  ^^ 
by  consent  for  the  plaintiff  for  804Z.,  leave  being  reserved  for    Viotoeia, 
the  defendants  to  move  to  have  a  verdict  entered  for  them,  or 
for  a  nonsuit,  on  the  grounds  (1)  That  there  was  a  fatal  variance 
between  the  contract  proved  and  the  contract  declared  on,  inas- 
much as  the  plaintiff  sued  in  his  personal  capacity,  and  not  as 
liquidator;    (2)  That  he  had  only  proved  a  right  to  sue  as 
liquidator;  (S)  That  before  the  presentation  of  the  cheque  the 
proceedings  under  which  he  was  appointed  liquidator  were  set 
aside;  (4)   That  the  fourth  plea  was  proved;  and   (5)   That 
sufficient  of  the  facts  stated  in  the  fourth  plea  were  proved  to 
entitle  the  defendants  to  a  verdict  on  that  plea,  the  plaintiff 
having  leave  to  amend  if  necessary.    A  Rule  nisi  was  subse- 
quently obtained  pursuant  to  the  leave  reserved. 

Wartki/ngton  and  R  Walsh  showed  cause — The  effect  of  the 
order  of  the  9th  December,  1880,  setting  aside  the  winding-up 
order,  is  really  the  matter  in  issue.  There  was  nothing  in  the 
proceedings  taken,  or  in  "  TJie  Mining  Compcmies  Act  1871 "  to 
alter  the  ordinary  relation  of  banker  and  customer  in  which  the 
plaintiff  and  defendant  stood.  The  words  of  sec.  89  directing 
the  liquidator  to  pay  moneys  received  on  account  of  the  com- 
pany into  a  bank  to  the  credit  of  an  account  entitled  in  the 
matter  of  the  winding-up  of  the  company  are  simply  directory: 
Maxwell  on  Statutes,  333,  334.  The  bankers  are  to  take  no 
notice  of  the  title  of  the  account,  beyond,  if  the  customer  has  two 
or  more  accounts  with  different  titles,  keeping  them  separate. 
The  Act  cannot  affect  that  principle:  Maxwell  on  Statutes,  p.  66. 
When  the  expressions  in  an  Act  of  Parliament  are  in  general 
terms,  they  are  to  receive  a  construction  reconcilable  with  the 
common  law:  AHhur  v.  Brokenham  (a).  The  position  here  of 
the  plaintiff  was  similar  to  that  of  an  executor  having  an  account 
as  executor  with  a  bank.  In  order  to  justify  a  banker  in  refusing 
to  pay  an  executor  who  is  his  customer,  there  must  be  an  intention 
on  the  part  of  the  executor  to  misappropriate  the  funds,  and  a 

(a)    11  Mod.  at  p.  150. 
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1881        knowledge  of  that  intention  on  the  part  of  the  banker:  Gray  y. 
Macdovqai£  Johnston  (b).    If  bankers  were  to  be  enabled  to  make  inqairies 
Bank  of    ^®  *^  ^^®  purposes  for  which  their  customers  held  monej^s  lodged 
Victoria,    with  them,  it  would  have  most  dangerous  results,  and  entail 
heavy  responsibilities  on  bankers,  and  limit  the  rights  of  cus- 
tomers to  their  own  moneys.   The  notice  signed  by  the  chairman 
is  valueless;  it  would  involve  the  defendants  in  inquiring  into 
the  validity  of  the  winding-up  order,  and  whether  it  was  or  was 
not  still  in  existence.     It  is  not  competent  for  a  third  party  to 
interpose  between  banker  and  customer,  or  for  a  banker  to  deny 
the  title  of  his  customer  and  to  set  up  a  jus  tertii:  Addison  on 
Contracts  (7th  ed.),  644,  645;  Tassd  v.  Cooper  (c).    The  relation 
does  not  partake  of  a  fiduciary  character:  Foley  v.  HiU  (d). 

M'Farland,  WiUiams  and  Hodges  in  support  of  the  Rule — It 
must  be  admitted  that  the  plaintiff  was  manager  at  the  time  he 
drew  the  cheque  dishonoured  by  the  defendants,  since  the  17tb 
section  of  "  The  Mining  Compcmies  Act  1871"  enacts  that  the 
manager  who  signs  the  memorandum  shall  continue  as  manager 
after  the  incorporation  of  the  company  until  a  new  manager 
shall  have  been  regularly  appointed.  The  89th  section  is  man- 
datory, not  directory  only.  The  bank  having  notice  that  the 
plaintiff  was  functus  officio  as  liquidator,  could  not  pay  the  money 
standing  in  the  liquidation  account  to  him.  The  contract  between 
the  plaintiff  and  the  bank  was  that  he  was  to  pay  money  into  an 
account  in  the  bank  as  liquidator,  and  that  they  would  pay  when- 
ever he  drew  as  liquidator.  That  contract,  together  with  section 
89,  is  conclusive.  It  directs  the  liquidator  to  open  an  account 
and  pay  all  moneys  into  it  in  that  manner.  In  Cray  v. 
Johnston  (e),  the  particular  capacity  of  the  persons  who  had 
contracted  remained;  here  it  had  ceased  to  exist.  If  the  plaintiff 
amends,  he  would  be  obliged  to  say  that  it  was  as  liquidator  that 
he  drew  and  presented  the  cheque,  and  we  traverse  that  by  saying 
that  when  he  drew  the  cheque  he  was  not  liquidator.  In  Tcwsel  v. 
Cooper  (/),  CressweU,  J.,8ays,"The  account  purported  to  bebetween 

ib)   L.R.,  3  H.L.  1.  (e)  L.R..  3  H.L.  1. 

(c)    9  O.B.  o09.  (/)  9  C.B.,  at  p.  634. 

id)    2  H.L.  Cas.  28 
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{he  plaintifi  and  the  banking  company  only,  and  the  bank  had        18S1 


no  notice  that  the  cheque  was  not  the  property  of  the  plaintifi;"  m^cdouoall 
and  he  also  expresses  doubt  there  whether  the  plaintiff  was  not    ^J^  ^^ 
anthorised  to  receive  the  cheque.    [Stawell,  C.J.    The  plaintiff   Vicjtoria. 
here  would  say  he  had  ceased  to  be  liquidator,  that  he  was 
manager,  and  that  he  had  to  account  to  his  successor.]    The 
company  were  entitled  to  follow  this  money  wherever  the  plaintiff 
put  it:  In  re  SdUefs  Estate  (g),  dissenting  from  Exp,  Dale  <fe 
Cby.  (h);  Pennell  v.  DeffeU  {j).    The  bank  could  not  have  inter- 
pleaded here.     Under  the  Act  the  liquidator  is  in  altogether  a 
different  position  to  that  of  a  trustee.     Sec.  107  says  that  in 
suing  or  being  sued  it  shall  be  as  liquidator:  Levdn  on  Ti^iists 
(7th  ed.),  268;  Pritcha^^  v.  Laugher  {k). 

Cur.  adv.  vult 

Stawell,  O.  J.   It  appears  to  me  that  this  Rule  to  set  aside  the      «^<<^y  2> 
verdict  obtained  by  the  plaintiff,  and  enter  a  verdict  for  the 
defendant,  must  be  made  absolute. 

The  plaintiff  has  proved  that  he  was  liquidator  of  the 
company.  He  lodged  the  money  received  by  him  as  liquidator 
with  the  bank,  pursuant  to  the  mode  prescribed  by  the  statute. 
The  order  constituting  him  liquidator  was  afterwards  set 
aside,  and  his  right  to  the  money  in  that  capacity  was  gone. 
As  liquidator  he  had  ceased  to  exist.  He  has  failed  to 
establish  his  right  to  draw  the  cheque  sued  on,  in  the  form 
in  which  it  was  drawn.  He  could  not  sue  for  the  money 
in  his  individual  capacity,  as  he  had  deposited  it  with  the  bank 
as  liquidator,  and  only  as  liquidator  could  he  draw  it  out.  No 
amendment  would  produce  any  benefit  to  the  plaintiff,  for  if  he 
sued  as  liquidator,  then  the  defendant  should  in  common  justice 
be  allowed  to  plead  that  his  right  as  liquidator  was  gone.  I  have 
no  doubt  that  the  plaintiff  weighed  this  matter  carefully,  and 
came  to  the  conclusion  that  if  be  could  hope  to  succeed  in  this 
action  at  all,  it  could  only  be  on  the  declaration  as  it  is  now 
framed.    He  was  on  the  horns  of  a  dilemma.    He  could  not  draw 

b)  13  Ch.  D.  696,  at  pp.  710,  711.  {j)  4  De  G.  M.  &  G.  372,  at  pp. 

(A)  11  Ch.  D.  772.  382,  383. 

(A)  2  Vem.  197. 
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1881       the  cheque  as  liquidator,  and  although  his  rights  as  manager  may 

MAGDouaALL  ^ave  revived  on  the  winding-up  order  being  set  aside,  yet  the 

g^  ^y    rules  of  the  company  provided  that  cheques  should  be  signed  by 

VicTOBiA.    the  directors  as  well  as  by  the  manager,  and  this  has  not  been 

done.    The  Rule  must  therefore  be  absolute. 

Stephen,  J.  I  was  absent  during  a  considerable  portion  of  the 
argument  in  this  case,  but  I  have  had  the  benefit  of  the  explana- 
tions of  ray  colleagues.  This  seems  to  be  an  instance  of  what  we 
are  familiar  with — the  earmarking  of  accounts.  It  is  very  usual 
to  earmark  an  account,  and  impose  conditions  on  the  way  in 
which  money  is  to  be  drawn  out  from  that  account.  Here  the 
money  was  paid  into  a  particular  account  under  the  direction  of 
a  statute. 

HiQiNBOTHAH,  J.,  concurred. 

Mule  absolute  to  enter  verdict  for  defendaiU. 

Attorney  for  plaintiff:  Duerdin. 
Attorneys  for  defendant:  Moule  Jk  Seddon, 


Julys.  REGINA  v.  ARMSTRONG  and  Others,  Ex  paetb  M'PHERSON. 

"  The  PoUee  Offences  Statute  1865"  (No.  266),  tee,  36,  wbsee.  Z—InUrprHatkm— 
*' Justices  of  the  Peace  StatuU  Amending  Act'*  [No.  571),  sec  4. 

In  Bubsec.  3,  of  sec.  36,  of  "  The  Police  Offences  StatuU  1865,"  the  word 
''charitable"  is  to  be  read  before  "private  individual"  as  wdl  as  before 
"institution." 

Where  an  application  is  made  to  a  Judge  in  Chambers  for  an  order  to  quash  a 
oonyiotion  of  justices,  and  is  refused,  an  application  for  the  same  purpose  to  the 
Full  Court,  is  to  be  regarded  as  an  appeal  from  the  Judge  in  Chambers,  and  need 
not  be  within  one  month  of  the  date  of  the  conviction  as  provided  by  sec  4  of 
Act  No.  571. 

Order  niai  to  quash  a  conviction  by  justices,  at  Kynetou,  of 
one  Alexander  MTherson,  on  the  17th  May,  1881,  under  sec.  36, 
subsec.  3,  of  the  ."Police  Offences  Statute  1865"  (No.  265). 
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M'Fheison,  who  was  a  fi&rmer  residing  near  Eyneton,  was  sued       issi 

in  the  Court  of  Petty  Sessions  at  Eerang,  for  8Z.,  by  a  man  '"bmo^ 

named  White,  who  obtained  judgment  against  MTherson,  and  an  j^^j^^^ 

order  for  payment  in  weekly  instalments,  and  in  default  four-     ^  paru 

teen  days'  imprisonment.    When  the  order  was  made,  Sullivan, 

White's  attorney,  wrote  to  MTherson  informing  him  of  the  order, 

and  he  received  a  letter  in  answer,  enclosing  a  cheque,  dated  the 

22nd  April,  for  31.,  on  the  National  Bank,  Kyneton.   On  the  29th 

April,  Sullivan  received  a  telegram  from  MTherson,  stating  that 

there  was  a  mistake  in  the  cheque,  and  that  the  name  of  the 

bank  should  be  altered  to   the   Bank  of  New  South  Wales. 

Sullivan  had,  however,  in  the  meantime,  parted  with  the  cheque, 

and  on  the  2nd  May,  he  received  notice  from  the  holder  that  it 

had  been  dishonoured.    The  proceedings,  in  respect  of  which  this 

Order  nisi  was  obtained,  were  then  taken  in  the  Court  of  Petty 

Sessions,  Kyneton,  against  MTherson,  Sullivan  alleging  that  he 

had  been  induced  by  the  receipt  of  the  cheque  to  refrain  from 

issuing  a  warrant  against  MTherson  at  the  suit  of  White.    It 

was  alleged  on  behalf  of  MTherson,  that  on  the  29th  April  he 

had  given  a  friend  182.  to  pay  into  the  Bank  of  New  South 

Wales,  Kyneton,  but  that  the  friend  had  for  several  days  omitted 

to  take  it  to  the  bank,  and  that  when  he  did  take  it,  the  bank 

declined  to  receive  it  and  open  an  account  with  MTherson,  as 

they  had  not  his  signature  before  them.    Oral  evidence  of  the 

proceedings  in  the  Court  of  Petty  Sessions  at  Kerang  was 

tendered  before  the  Kyneton  justices,  and  received,  although 

objected  to  on  behalf  of  MTherson,  and  it  was  also  objected  on 

his  behalf  that  there  was  no  evidence  that  he  sent  the  telegram 

to  Sullivan  on  the  29th  April.    The  justices  convicted  MTherson 

nnder  subsec.  3  of  sec.  36  of  "The  Police  Offences  Statute  1865" 

(No.  265),  and  sentenced  him  to  three  months*  impiisonment. 

On  application  being  made  to  the  Chief  Justice  in  Chambers 
for  an  Order  nisi  to  quash  the  conviction,  it  was  refused;  and 
on  application  to  the  Full  Court  the  Court  were  at  first  disin- 
dmed  to  grant  the  order,  thinking  it  a  matter  for  appeal;  but 
eventually  granted  the  Order  nisi,  on  the  ground  that  the  facts 
did  not  apply  to  that  particular  section  of  the  Police  Offences 
Statute. 
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1881  W.  A,  Moore  showed  caase — As  a  preliminarj  objection  it  ia 

ItioiKA      submitted  that  the  conviction  cannot  now  be  quashed,  as  more 

ABMBntoMG,  ^^^^  ^  month  has  elapsed:  sec.  4,  Act  No.  671,  -R.  v.  Call,exparU 

3e  paHe     M'Donald  (a);  R  v.  Justices  of  Warwickahvre  (6).  [Stawell,  C J. 

This  is  to  be  rejirarded  in  the  light  of  an  appeal  &om  Chambers.] 

This  conviction  is  good,  the  words  of  subsec.  3  are  plain,  and 

are  to  be  read  ''imposing  on  a  private  individual."    It  applies  to 

any  case  of  imposition  or  attempted  imposition,  by  which  any 

benefit  or  advantage  is  obtained  or  attempted  to  be  obtained. 

FvUerton  for  the  Order — Subsec.  3  does  not  apply  to  cases 
such  as  this;  the  word  "charitable"  is  to  be  read  immediately 
before  "  private  individual"  as  well  as  before  "institution."  The 
whole  of  the  subsection  relates  to  charity.  This  is  matter  for 
an  action  at  law:  Broom's  Commentaries  (4th  ed.),  page  316. 

Stawell,  C.J.  Subsec.  3  of  sec  36  of  "The  Police  Offences 
Statute  1865  "  is  somewhat  difficult  of  construction ;  its  meaning 
might  have  been  more  clearly  expressed  than  it  is,  but  it 
seems  to  me  that  the  Court  is  at  liberty  in  construing  it 
to  look  at  the  collocation  of  offences  immediately  preceding. 
It  runs  thus :  "  Any  person  imposing  or  endeavouring  to  impose 
upon  any  charitable  institution  or  private  individual  by  any 
false  Or  fraudulent  representation,  either  verbally  or  in  writing, 
with  a  view  to  obtain  money  or  any  other  benefit  or  advan- 
tage." I  think  the  word  "charitable"  must  be  held  to  govern 
both  "  institution "  and  "  private  individual,"  otherwise  the 
placing  together  of  "charitable  institution"  and  "private  indivi- 
dual," who  may  or  who  may  not  be  charitable,  seems  unaccount- 
able. If  that  be  so,  the  question  at  once  arises,  why  is  "  charit- 
able "  prefixed  to  "  individual  ?"  and  the  proper  answer  appears 
to  be,  it  is  so  placed  in  order  that  the  subsection  may  apply  to 
any  person  who  endeavours  to  obtain  as  the  gift  of  charity 
some  benefit  or  advantage,  money  or  gain,  by  means  of  some 
fraudulent  representation.  If  the  subsection  does  not  receive 
that  interpretation,  it  will  allow  of  justices  dealing  with  all  cases 
of  false  pretences,  and  in  a  much  more  summary  mode  than  can 

(a)  2  V.L.R,  L.  137.  (6)  6  R  A  B.  837. 
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be  eflfected  in  the  superior  Courts  with  the  intervention  of  a  jury.        1881 
The  word  "  private  "  might  be  omitted.    So  far  as  description  is     Keodti 
concerned,  this  interpretation,  it  may  be  observed,  would  cover  ^gj^gTRONo 
applications  to  persons  who  are  subscribers  to  public  charities     Exparu 
and  who  have  the  means  of  giving  admittance  to  those  institu- 
tions on  the  strength  of  their  being  subscribers.    I  have  had 
great  doubt  as  to  the  proper  interpretation  of  this  subsection,  and 
I  am  not  free  from  doubt  now,  but  I  think,  on  the  whole,  that 
this  is  the  best  mode  of  construction.  The  justices,  in  my  opinion, 
had  no  jurisdiction,  for  this  subsection  does  not  apply  to  cases 
like  the  present. 

HiGiKBOTHAM,  J.  I  also  think  it  difficult  to  attach  any  certain 
meaning  to  subsec.  3,  but  I  am  inclined  to  think  that  the 
word  "charitable"  must  apply  to  both  "private  individual"  and 
"institution,"  and  therefore  governs  both,  so  that  the  sub- 
section will  apply  to  any  attempt  to  impose  upon  a  public 
charity,  or  a  private  individual  in  connection  with  charitable 
objects.  If  that  be  so,  there  will  be  some  difficulty  in  distin- 
guishing between  subsec.  2  and  subsec.  3.  The  distinction 
is,  perhaps,  that  a  person  might  be  convicted  under  subsec.  2 
if  found  engaged  in  "  soliciting,  gathering,  or  collecting  alms," 
without  reference  to  a  design  upon  any  particular  individual. 
Under  subsec.  3  the  proof  would  be  more  difficult,  as  an 
attempt  to  impose  upon  some  private  person  or  individual  must 
be  shown;  again,  in  subsec.  2,  there  need  be  no  imposition  or 
attempt  at  imposition.  At  the  same  time,  the  section  is  obscure 
and  difficult  of  interpretation. 

Order  absolute  to  quash  conviction. 

Attorney  for  applicant:  Miller,  for  (rodmn,  Kyneton. 
Attorney  for  respondent:  Sullivan. 


V.LB.,  Vou  VIL,  Law. 
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1881  REGINA  v.  ALLEY,  xx  parte  INGRAM. 

July^       "The  Liceming  Act   1876"  (No.  566),  9ec4.  3,  4S^JurUdieUon   </  Ikentmg 

magittrate, 

A  lioensing  atipendiary  magistrate  for  two  districts,  must  hold  his  Ckiurt  in  the 
district  in  which  he  is  exercising  his  jurisdiction. 

Rule  nisi  calling  upon  Mr.  J.  H.  Alley,  licenHing  stipendiary 
magistrate  for  the  Ararat  district,  to  send  up  a  certificate  of 
transfer  of  a  publican's  license  for  a  house  in  Beaufort,  with  a 
view  to  having  the  certificate  quashed.  The  relator,  Ingram,  was 
the  lessee  of,  and  held  a  publican's  license  in  respect  of  an  hotel 
in  Beaufort.  Mr.  Alley  was  the  licensing  stipendiary  magistrate 
for  both  the  Ararat  and  Beaufort  districts,  and  whilst  sitting  at 
Ararat  he,  at  the  instance  of  the  owner  of  the  hotel  at  Beaufort 
which  Ingram  had  voluntarily  left,  granted  a  transfer  of  the 
license  from  Ingram  to  one  Van  der  Stoel.  The  Rule  was  ob- 
tained on  the  grounds  that  where  the  transferror  does  not 
concur  in  the  application  for  a  transfer,  it  is  required  by  the  4f8tk 
section  of  "The  Licensing  Act  1876"  (No.  566)  that  the  licensee 
should  have  been  "legally  evicted;"  and  that  the  magistrate  had 
no  jurisdiction,  when  sitting  at  Ararat,  to  deal  with  a  license  in 
the  Beaufort  district 

M*Fcf/rland  showed  cause — It  is  said  that  the  magistrate  bad 
no  jurisdiction  to  act  for  one  district  while  sitting  in  another. 
The  48th  section  gives  a  general  power  to  the  magistrate,  not 
limited  to  any  district.  [Stawell,  C.J.  Sec.  3  defines  "licens- 
ing stipendiary  magistrate."]  The  words  "within  his  juris- 
diction" are  used  there.  This  was  within  his  jurisdiction; 
he  was  licensing  magistrate  for  the  Beaufort  district 
[Stawell,  C.J.  Should  he  not  sit  within  the  district  for 
which  he  is  acting,  so  that  facilities  may  be  afforded  for  mak- 
ing objections  to  the  transfer.]  The  transfer  of  a  license  is  a 
purely  ministerial  act,  and  is  not  a  judicial  proceeding.  It  is 
not  a  contest  between  parties,  and  no  notice  is  required  to  be 
given  to  anyone.  And  not  being  a  judicial  proceeding,  the 
proceedings  cannot  be  brought  up  by  certwixtri. 
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Hodges,  in  support  of  the  Rule,  was  not  called  on  by  the  Court.        1881 

Reoiiti. 
Per  Cobujc.    The  Rule  must  be  absolute.     The  licensing      ^^^^ 

magistrate  cannot  sit  and  act  outside  the  district  in  which  the     Ex  parte 

Inorail 
hotel  in  respect  of  which  he  is  acting  is  situated.    But  it  is  not 

usual  to  grant  costs,  and  in  this  instance  the  magistrate  seems  to 

have  acted  with  the  best  intention,  supposing  it  would  be  more 

convenient  for  all  parties  that  he  should  act  as  he  did. 

Rule  absolute,  without  costs. 

Attorney  for  relator:  Bailer,  for  Mann,  Ballarat. 
Attorney  for  respondent:  /.  S,  Woolcott 


MliEAN  v.  BOARD  OF  LAND  AND  WORKS.  June  30. 

"TkeSkaute  qf  Wrongi  1865"  (No.  261),  Bees.  12,  IS-NegUgenee-CompeMcUUm  J^V  2,  4^  13. 
for  deathr—EjBceuhe  damages^New  trial 

A  new  trial  wiU  be  granted  in  an  action  nnder  Part  II.  of  "  The  Statute  of 
Wrongs  1865"  (No.  251),  by  a  deceased  person's  representative,  where,  after 
taking  into  consideration  deceased's  chances  of  life,  state  of  health,  present  and 
probable  fntore  in'come,  and  all  matters  material,  the  damages  found  by  the  jury 
ai«  80  large  as  to  be  oat  of  proportion  to  the  pecuniary  loss  which  appears  to  have 
y>wa  sofiiered  by  deceased's  family. 

Cbnaideration  of  what  matters  should  be  taken  into  account  by  the  jury  in 
awarding  damages  in  an  action  by  a  deceased  person's  representatives  on  account 
of  hii  death  caused  by  defendants'  negligence. 

AcnON  against  the  Board  of  Land  and  Works,  under  Part  ll. 
of «  The  StatuU  of  Wrongs  1865  "  (No.  251 ),  by  Hannah  M*Lean, 
tlie  widow  of  Lachlan  M'Lean,  deceased,  and  administratrix 
of  his  estate^  to  recover  damages  on  behalf  of  herself  and  his 
eight  children,  for  his  death,  occasioned  by  the  negligence  of 
the  defendants.  The  deceased  was  on  the  6th  July,  1880,  killed 
by  bemg  run  over  by  an  engine  on  an  unf  enced  portion  of  the 
railway  of  the  defendants  in  Flinders-street,  in  the  city  of  Mel- 
l)oame;  and  the  jury  found  that  he  had  been  so  killed  by  the 
negligence  of  the  defendants'  servants. 

S  2 
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1881  The  evidence  as  to  damages  was  that  the  deceased  had  been 

}^*j,^^yt     overseer  on  the  Yanko  Station,  New  South  Wales;  that  he  had 

^    ^-         there  received  a  salary  of  300{.  per  annum,  and  that,  with  other 
Board  of  ^  m.  ^  ' 

Land  and  advantages  which  he  had  whilst  residing  on  the  station,  his  posi- 
tion there  was  worth  6002.  per  annum  altogether,  but  would  have 
been  equivalent  to  10002.  a  year  if  the  family  had  been  living 
in  Melbouiiie;  that  he  was  42  years  of  age,  and  in  robust  health. 
A  few  months  before  his  death  he  left  his  situation  as  manager, 
and  set  up  in  business  as  a  stock  and  station  agent  at  Urana,  in 
New  South  Wales,  a  place  where  there  was  no  one  else  in  the 
same  business.  There  was  no  evidence  that  he  had  done  any 
business  in  that  capacity  since  leaving  the  Yanko  Station,  but 
one  witness  stated  that  he  had  placed  100,000  sheep  with  him  for 
sale;  that  he  was  a  popular  man,  and  migbt  fairly  expect  to  make 
2000{.  a  year;  the  same  witness  also  said  that  he  had  placed  the 
sheep  at  the  same  time  with  other  agents  to  sell,  and  that  the 
man  through  whose  agency  they  wore  first  sold  would  obtain  the 
commission  on  the  sale  of  them.  Another  witness  stated  that  he 
would  have  given  M'Lean  his  sheep  to  sell,  and  his  agency  alone 
would  have  been  worth  between  SOOl,  and  400i.  a  year,  and  that 
he  believed  him  to  be  a  man  likely  to  get  on  in  his  business,  but 
whether  he  succeeded  or  not  depended  upon  his  own  exertions. 
A  young  man  who  had  not  so  much  experience  as  deceased,  and 
who  was  not  so  well  known,  went  into  the  business  immediately 
after  McLean  died,  and  made  8001.  the  first  year.  The  jury  gave 
a  verdict  for  6000!.,  the  full  amount  claimed,  and  directed  it  to 
be  equally  divided  amongst  the  widow  and  children.  A  Eule 
nid  for  a  new  trial  was  obtained  on  the  ground  that  the  damages 
were  excessive. 

Pui^ea,  Williams  and  M'Kinley  showed  cause — No  exception 
was  taken  to  the  evidence  or  to  the  Judge's  summing  up: 
PhUlipa  V.  London  and  S.  W.  RaUtuay  Coy.  (a).  The  Court 
must  consider  whether  the  damages  are  inconsistent  with  the 
circumstances  of  the  case,  whether  they  are  such  that  no  reason- 
able proportion  exists  between  the  damages  and  the  injury: 
M^Grath  v.  Boui^ne  (6).    If  there  is  no  unreasonable  proportion 

(a)  6  QB.D.  78,  at  p.  86.  (h)    10  Ir.  R,,  C.L.  160. 
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the  Goart  will  not  interfere.  There  must  be  a  reasonable  com-  issi 
peusation;  the  jury  is  not  indeed  to  endeavour  to  restore  the  m-LiIn"" 
family  of  the  deceased  to  their  former  position — that  would  be  ^^^^^  ^^ 
impossible;  but  the  jury  is  the  constitutional  tribunal  to  assess  l^^^  and 
the  proper  amount  of  damages,  and  the  Court  must  not  lightly 
upset  the  sum  assessed  by  them:  Mayne  on  Damages  (Srd  ed.)  448; 
PhUlipa  V.  London  and  S.  W.  Railway  Coy.  (c).  Loss  of 
reasonable  probability  of  pecuniary  benefit  from  the  con- 
tinuation of  the  life  of  the  deceased,  is  a  good  ground  for  the  jury 
to  take  into  consideration  when  forming  their  estimate:  Pym  v. 
Grreai  Northern  Railway  Coy.  (of).  They  are  not  to  take  the 
actuarial  value  of  the  life  of  a  man  forty-two  years  of  age,  but 
the  man  as  he  actually  was,  aged  forty-two,  healthy  or  unhealthy, 
as  the  case  might  be,  and  the  amount  of  his  income.  The  jury 
should  calculate  what  deceased's  life  was  worth  to  his  family, 
and  what  proportion  of  his  income  he  would  spend  upon  them: 
Rowley  v.  London  and  NoHh  Western  Railway  Coy,  {e). 
If  the  evidence  will  support  the  amount  of  damages  awarded  the 
verdict  is  not  to  be  upset.  The  jury  may  find  a  verdict  on  their 
own  knowledge:  Sdtiveitzer  v.  Long  (/);  North  v.  Jackson  (g).  In 
eases  where  there  is  a  test  provided  by  law,  the  Court  will  inquire 
into  the  amount  of  damages  awarded  in  order  to  measure  them  by 
that  test;  but  in  cases  where  there  is  no  test  laid  down,  such  as  in 
actions  for  assault  or  for  libel,  and  in  cases  like  the  present  one, 
the  Court  will  not  interfere  unless  the  damages  be  scandalous  or 
monstrously  excessive:  The  difficulty  the  Court  would  have  in 
ganging  the  proper  amount  of  damages  in  a  case  like  this,  would 
be  enough  to  prevent  the  Court  interfering.  The  only  measure 
of  damages  in  cases  of  this  kind  is,  what  damages  have  the  wife 
and  children  sustained;  it  is  to  them  the  statute  awards  com- 
pensation: Lambkin  v.  SoiUh  Eastern  Railway  (h).  Deceased 
voluntarily  gave  up  his  situation,  and  it  may  be  taken  that 
he  saw  his  way  to  bettering  himself.  The  following  cases 
were  also  cited:   Bolton  v.  South-Eastern  Railway  Coy,  (j); 

(c)  5  Q.B.D.  78,  per  Field,  J.  {g)  2  F.  &  F.  198. 

id)  4  B.  ft  S.  396,  at  p.  408.  {h)  5  App.  Gas.  352,  at  p.  361. 

{€)   L.R.,  8  Ex.  221,  Tper  BreU,  J.  {j)  4  C.B.  (N.S.)  296. 

(/)  3  F.  &  F.  687,  at  p.  688. 
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1881       Jonnea  v.  National  Bank  {k)\  Smith  v.  Woodfine  (Q;  Bei^  v. 
M'Leah     -Da  (7o«to  (m). 

r. 
Board  OF 
Land  AND        Webb,  Q.C.,  diorrdey  and  Bore  in  support  of  the  Rule — ^In  a  case 

of  this  kind,  when  the  damages  are  either  unreasonably  small  or 
unreasonably  large,  the  Court  will  grant  a  new  trial  if  there  be 
any  test  for  the  damages  to  be  measured  by.  Here  there  is  a  test, 
though  a  rough  one.  It  is,  what  is  a  pecuniary  compensation 
for  what  the  family  has  lost.  If  that  test  is  applied  here,  we  see 
that  the  jury  have  found  a  lump  sum,  and  have  directed  it  to  be 
divided  equally  between  the  wife  and  the  children;  then  either 
the  wife  has  too  little,  or  the  children  too  much.  The  widow  has 
lost  her  means  of  living  for  the  remainder  of  her  life,  but  the 
children  could  have  no  reasonable  expectation  of  being  supported 
by  the  deceased  for  the  remainder  of  their  lives.  In  the  case  of 
Rowley  v.  L.  and  N.  W.  Railway  Coy,  (n),  there  was  one  point 
involved  on  which  a  good  deal  of  the  discussion  turned;  it  was 
that  the  deceased  there  was  bound  to  pay  an  annuity  to  his 
mother  during  her  life,  and  the  question  was  whether  an  actuarial 
calculation  might  be  given  as  to  the  value  of  that  annuity. 
[Stephen,  J.  Looking  at  the  actuarial  tables,  5000J.  seems  too 
much,  but  if  we  are  not  to  make  use  of  those  calculations  I  do 
not  see  our  way  to  interfere  with  the  finding  of  the  jury.]  If  the 
tables  are  used,  we  must  consider  that  the  widows'  support  would 
only  be  during  the  joint  lives  of  herself  and  her  husband,  and  it 
is  not  enough  to  consider  the  value  of  the  husband's  life  alone. 
[Stephen,  J.  K  the  jury  found  that  the  deceased  would  probably 
make  a  large  income,  and  assessed  the  damages  on  that,  would 
not  that  be  final  ?  Stawell,  C.J.  The  question  would  then  be,  as 
in  fact  it  is  here,  was  there  evidence  to  support  such  a  finding,  and 
how  long  would  that  large  income  probably  last  ?]  Mental  suffer- 
ing must  not  be  taken  into  consideration  in  awarding  damages  : 
Blake  v.  Midland  Railway  Coy.  (o).  The  evidence  was  that  no 
steps  were  taken  by  the  deceased  towards  setting  up  in  his  new 
basiness  until  he  had  actually  left  his  former  employment.    It  is 

(!•)   1  A.J  Jt.  170.  (ti)  L.R.,  8  Kx.  221. 

(0    1  C.B.  (N.S.)  680,  at  p.  685.  (o)  18  Q.B.  93. 

(m)  LJt,,  1  G.P.  331,  at  p.  334 
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not  to  be  preaamed  that  becaase  he  left  his  former  employment        1881 
there  was  a  reasonable  prospect  of  making  a  good  income  in  his     \t«t.»av 
new  business.     One  witness  said  there  was  a  prospect  of  making    ^  ^* 
2000i.  a  year,  he  did  not  say  for  how  long;  if  such  a  large  business    Land  a»d 
was  to  be  done  in  Urana  there  is  a  great  probability  of  competi- 
tion.   It  was  said  also  that  he  was  popular — popularity  may 
bring  business,  but  it  would  not  of  itself  keep  it  in  the  absence 
of  basiness-like  habits  and  energy. 

Cur,  adv.  vuU. 

Stawell,  C.J.  Rule  obtained  by  the  Crown  to  set  aside  a  Jviy  is. 
verdict  for  the  defendant,  on  the  ground  of  the  damages  being 
excessive.  The  action  was  brought  by  the  widow  of  Lachlan 
M'Lean  on  behalf  of  herself  and  her  children  to  recover  compen- 
sation for  the  death  of  her  husband  who  was  killed  on  the 
railway  connecting  Spencer-street  and  Flinders-street  stations. 
The  jury  awarded  5000Z.  damages,  to  be  divided  equally  amongst 
the  widow  and  each  of  the  eight  children. 

As  a  rule,  the  amount  of  damages  in  actions  of  tort  is 
in  the  hands  of  the  jury,  and  until  the  decisions  in  some 
recent  cases  it  was  almost  unprecedented  for  the  Court  to 
interfere,  either  to  reduce  or  to  increase  damages  by  a  new 
trial.  But  now,  where  it  is  evident  that  the  jury  had  not  fully 
considered  the  facts  transpiring  in  the  course  of  the  trial,  it 
is  competent  for  the  Court  to  interfere,  and  order  a  new  trial, 
in  order  that  another  jury  may  more  carefully  inquire  into 
the  case,  unless  the  parties  can  make  some  arrangement  which 
would  obviate  the  necessity  for  such  a  course.  No  case  of  the 
kind  has  attracted  so  much  attention  as  Phillips  v.  The  London 
and  S.  W.  Eaihvay  Coy.  (p),  where  a  medical  practitioner  sued 
for  damages  for  injuries  sustained  by  an  accident,  and,  although 
the  jury  gave  70002.  damages,  the  Court  interposed,  and  ordered 
a  new  trial,  on  the  ground  that  the  evidence  showed  that  these 
damages  were  insufficient;  the  amount  awarded  was  not  large 
enough  to  compensate  him,  both  for  the  personal  injuries  he  had 
sustained  and  for  the  loss  of  his  income  consequent  on  his 
practice  having  been  suspended.    At  the  second  trial  the  jury 

ip)  5Q.B.D.  78. 
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1881       awarded  damages  to  the  extent  of  more  than  doable  what 

M'Lban     h&d  heen  awarded  on  the  firsi 

BoABDOF        '^^^  present  case  is  one  of  more  diflficulty;  the  jury  had 

Land  AND    in  the  first    instance    to    consider  (and    that  was  the   most 
Works* 

diflScult  part  of  the  case)  what  was  the  real  income  of  the 

husband  of  the  plaintiff?  He  had  been  in  receipt  of  a  salary 
of  300{.  as  manager  of  a  station,  and  was  also  granted  certain 
allowances  which  the  plaintiff  said  amounted  to  300J.  a 
year  more;  and  she  added  that  if  they  had  been  living  in 
town  this  would  have  been  equal  to  10002.  a  year,  and  it  was 
contended  for  the  plaintiff  that  the  jury  were  at  liberty  to 
estimate  the  damage  on  the  salary  and  allowances.  That  was 
fully  answered,  however,  when  it  was  alleged  that  the  jury 
should  consider,  not  the  value  of  the  salary  and  allowances  to 
the  recipient,  but  to  the  master  who  gives  them.  The  proper 
measure,  therefore,  is  the  actual  money  value.  The  deceased  had 
the  right  to  run  a  number  of  horses  over  the  station,  but  this  was 
not  part  of  his  salary.  He  might  not  be  allowed  that  privilege 
elsewhere,  or  it  might  not  be  worth  so  much.  The  evidence 
given  to  the  jury  did  not  show  these  allowances  to  amount  to 
300i.  a  year,  or  anything  like  it  in  my  opinion.  The  real 
question  for  the  jury  was,  what  was  the  amount  the  deceased  was 
actually  receiving,  and  what  was  the  amount  he  might  reasonably 
ejq)ect  to  make  in  the  course  of  his  working  life?  Why  he  left 
his  situation  as  manager  I  do  not  know.  It  was  said  that  he 
must  have  given  it  up  to  better  himself.  That  might  be  so,  but 
it  was  only  conjecture.  All  that  can  be  done  is  to  fall  back  on 
what  he  was  making  during  the  twelve  months  immediately 
preceding  his  death.  In  most  instances  there  is  a  desire  to  be 
one's  own  master,  not  to  be  subject  to  the  orders  of  another,  and 
with  that  object  many  persons  would  be  willing  to  work  for 
themselves  for  less  income  than  they  were  receiving  from  em- 
ployers. All  this  was  in  the  present  case  a  matter  of  conjecture. 
All  that  was  known  was  that  the  plaintiff  gave  up  a  certain 
position,  and  that  between  the  time  he  gave  it  up  and  the  timeof  his 
death  there  was  no  evidence  to  show  what  income  he  was  making 
It  was  said  that  another  person  had  made  a  certain  sum  in  the 
same  business  afterwards,  and  the  deceased  might  have  made 
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more;  bat  all  this  formed  very  unsatisfiactory  ground  on  which  to        1881 
rest  a  verdict.    The  premises  to  show  what  income  the  deceased     wlrjls 
codd  have  made  were  wanting.  Board  of 

The  jury  ought  to  have  awarded  to  the  plaintiflF  only  an  Landakd 
amount  based  on  what  he  could  set  apart  to  support  his  wife 
and  children  during  his  working  life.  The  Court  cannot 
disregard  the  fact  that  the  jury  did  not  pursue  the  usual  course 
of  awarding  a  larger  sum  to  the  widow  than  to  the  children,  and 
to  some  children  than  to  others,  according  to  their  ages,  but 
divided  the  damages  equally  amongst  them.  The  fair  inference 
is  that  the  jury  had  not  given  that  fair  deliberation  which  was 
necessary  to  arrive  at  a  sound  conclusion  on  all  the  circumstances 
of  the  case.    The  damages  awarded  were  very  large. 

All  the  circumstances  show  that  the  damages  are  excessive,  and 
the  case  should  be  submitted  to  another  jury  unless  the  parties 
can  agree  upon  a  reduction  in  the  amount.  It  is  not  the  pro- 
vince of  the  Court  to  suggest  a  sum;  but  it  is  only  right  that  the 
plaintiff  should  be  made  acquainted  with  the  amount  which  the 
Court  thinks  would  be  a  sufficient  sum  to  award  her.  I  should 
suggest  4000!.;  and,  if  the  plaintiff  consents  to  the  damages  being 
reduced  to  that  amount,  the  Rule  will  be  discharged,  and  being 
discharged  by  consent,  there  will  be  no  costs;  if  not,  the  Rule 
must  be  absolute. 

Stephen,  J.  The  income  of  the  deceased  here  depended  to  a 
great  extent  upon  his  own  exertions.  The  jury  had,  therefore, 
to  consider  in  estimating  what  the  value  of  his  life  would  be,  the 
chances  of  his  failing  health,  of  his  business  falling  off,  what  he 
could  make  in  a  position  such  as  his,  the  chances  of  competition 
in  his  business.  They  had  also  to  consider  that  his  life,  if  prolonged, 
might  be  a  burden  instead  of  a  support  to  himself.  It  is  difficult 
to  say,  owing  to  the  want  of  evidence,  what  was  the  amount  of 
his  income  which  he  could  have  devoted  to  his  family.  I  think 
it  may  be  taken  at  350?.  a  year.  If  that  be  so,  I  concur  in  the 
result  come  to,  and  I  think  the  damages  should  be  reduced,  and 
that  iiOOOl.  would  be  a  fair  and  just  sum. 

HiGiNBOTHAM,  J.  It  is  a  very  delicate  duty  which  the  Court 
ifl  called  upon  to  perform,  when  it  is  asked  to  set  aside  a  verdict 
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1881  on  the  ground  that  the  damages  are  too  large  or  too  small.  But 
M'Lean  when  the  Court  is  satisfied  that  the  damages  are  unreasonably 
Board  op  ^^^S^  ^^  unreasonably  small,  it  will  interfere.  It  was  so  held  in 
^w  ^  ^^  PAiMtps  V.  London  and  5.  W.  Railway  Coy.  (q);  and  in  Larnbkin 
V.  S,E.  Railway  Coy.  (r),  it  is  said  that  if  the  amount  is  so  exces- 
sive as  to  show  that  the  jury  must  have  been  influenced  by 
improper  motives,  the  Court  must  send  the  matter  down  for  a 
new  trial.  I  think  it  is  implied,  when  it  is  said  that  the  Court 
has  this  duty  thrown  upon  it,  that  there  must  be  some  rule 
existing  to  which  the  Court  can  have  recourse,  in  order  to  ascer- 
tain whether  the  damages  are  excessive  or  not.  If  no  such  rule 
exists,  how  is  the  Court  to  ascertain  the  proper  amount  of 
damages?  and  if  the  jury  are  left  at  large,  then  I  apprehend  the 
Court  is  without  the  power  to  order  a  new  trial,  as  both  Court 
and  jury  are  entirely  without  any  test  to  apply.  But  I  think 
such  a  test  exists  in  this  case. 

It  was  laid  down  in  Blake  v.  The  Midland  Railway  Coy.  («) 
a  case  decided  under  Lord  CampbdVa  Act,  that  the  damages 
which  the  jury  had  to  assess  were  damages  for  the  pecuniary 
loss  only;  and  that  case  distinguished  cases  under  Lord  Camp- 
belVa  Act,  from  actions  for  personal  injuries  caused  to  the 
plaintiff;  in  the  latter  case  full  pecuniary  compensation  for 
the  injuries  sustained  cannot  be  given,  and  therefore  should 
not  be  attempted  to  be  given.  A  mistake  of  Brett,  J.,  in  his  direc- 
tion to  the  jury  in  Rowley  v.  L.  <fe  N.  W.  Ry.  Coy.  (t),  in  saying 
that  full  compensation  is  not  to  be  made  for  pecuniary  loss,  is 
coiTected  by  James,  L.  J.,  pointing  out  in  Phillips  v.  London  and 
8.  W.  Ry.  Coy.  (y),  what  the  direction  should  have  been,  viz., 
to  calculate  the  value  of  the  income  as  a  life  annuity,  and 
then  to  make  allowance  for  its  being  subject  to  the  contingencies 
of  the  plaintiff  retiring,  failing  in  his  practice,  and  so  forth.  Thus 
we  have  a  means  by  which  to  arrive  at  a  conclusion,  and  the  jury 
also  have  a  guide  whereby  to  ascertain  what  is  a  reasonable 
amount  of  damages  in  a  case  of  this  kind. 

The  jury  had  to  consider  the  income  of  the  deceased;  how 
long  it  would  remain  at  that  amount,  and  how  much  of  it 

iq)  6  Q.B.D.  78 ;  per  Jatnes,  L.J.,  At       («)  18  Q.B.  93. 
p.  85.  (0  L.R.,  8  Ex.  221. 

(r)  5  App.  Cas.  352.  {v)  5  Q.B.D.  78. 
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deceased  was  likely  to  spend  on  his  family.  I  must  say  that  I  1881 
have  some  doubt  whether  the  jury  would  not  have  been  entitled  m*Lban 
to  estimate  the  income  of  the  deceased  at  a  considerably  larger  ^j^j^  ^^ 
sum  than  300t  a  year.  He  had  an  appointment  with  a  salaiy  I^d  and 
equal  to  that  amount,  and  allowances  which  the  widow  estimated 
at  another  3002.  year.  He  gave  up  his  position.  It  is  said  that  he 
might  have  given  it  up  with  a  view  of  being  in  a  position  where 
he  would  be  his  own  master,  and  that  he  might  not  have  realised 
that  amount  in  his  new  business.  But  he  was  42  years  of  age, 
and  had  a  laige  family  of  children,  and  the  inference  is  rather 
that  he  would  not,  under  those  circumstances,  give  up  his  situa- 
tion unless  he  had  a  reasonable  expectation  of  making  more  by 
the  change,  and,  therefore,  I  think  that  the  jury  might  very 
reasonably  have  arrived  at  the  conclusion  that  the  deceased 
gentleman  had  a  reasonable  expectation  of  making  an  income  at 
all  events  equal  to  what  he  had  previously  been  making.  But  the 
jniy  had  to  make  deductions  on  account  of  the  chance  of  failing 
health,  business  falling  oflF  or  profits  being  reduced,  before  they 
could  arrive  at  a  bulk  sum  which  would  purchase  an  annuity; 
and  in  view  of  all  these  deductions  and  allowances,  and  of  the 
pecuniary  value  of  the  income  the  deceased  was  making  at  the 
time  of  his  death,  it  appears  to  me  that  50002.  is  a  very  large 
sum,  and  if  the  suggestion  to  reduce  the  amount  to  40002.  is  not 
eomplied  with  I  am  of  opinion  that  there  ought  to  be  a  new 
trial 


The  plaintiff  agreed  to  the  amount  of  the  damages  being  redaoed  from  5000/.  to 
4000^,  and  oonseqnently  the  Rule  was  discharged  without  costs. 

Attorneys  for  the  plaintiff:  Macgregor,  Ramsay  &  Brake. 
Attorney  for  the  defendants:  Sutherland,  Crown  Solicitor. 
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1881         In  rs  the  VICTORIA  STEAM  NAVIGATION  BOARD,  Ex  parte  ALLAN. 


March  2i,  25,  "Merchant  Shipping  Act  1854"  (17  d:  18  Vic,  c  104),  ».  242,  &20^" MerchcaU 

2^  Shipping  Act  Amendment  Act  1862'*  (25  dt  26  He.,  e.  63),  «.  23^"  Pamngen, 

June  22  Harbours  and  Navigation  Statute  1865"  (No.  255),  sa,  76, 11^  Act  No,  312, 

$,  2 — Victoria  Steam  NavigcUion  Board-^uriadietion — Sjfeet  of  legialalion 

purporting  to  exceed  territorial  limite. 

The  Steam  Navigation  Board  of  Victoria  has  no  jariadiction  to  deal  with  the 
certifioate  of  a  master  of  a  ship,  upon  an  inquiry  into  miscondact  or  inoompetency 
causing  serious  damage  to  his  ship,  at  a  place  beyond  the  territorial  limits  of  this 
colony  [distientiente  Higinbotham,  J.) 

Sec.  520  of  the  "Merchant  Shipping  Act  1854,"  applies  only  to  offenoes  or  com- 
plaints of  a  criminal  nature. 

There  is  no  difference  between  the  Imperial  and  the  local  Legislatures,  as  to  the 
duty  of  the  Courts  to  endeavour  to  give  effect  to  legislation  exceeding  the  terri- 
torial limits  of  jurisdiction. 

Prohibition. 

The  relator  was  the  master  of  the  steamship  Otdf  of  Finland^ 
which  struck  upon  a  rock  off  Cape  Jaffa,  in  the  colony  of  South 
Australia,  on  15th  February,  while  proceeding  from  Adelaide,  in 
that  colony,  to  Melbourne,  in  this  colony.  On  arrival  here,  the 
master  wrote  to  the  secretary  of  the  Board,  giving  information 
of  the  accident,  and  stating  that  the  ship  struck  some  sunken 
object.  On  a  request  from  the  Board,  he  attended  an  inquiry, 
and,  on  the  like  request,  left  his  certificate  with  the  Board.  The 
Board  came  to  a  finding  that  the  casualty  arose  from  the  ship 
striking  on  one  of  the  outlying  dangers  off  Cape  JafiSsi,  and  that 
it  arose  from  the  default  of  the  master  in  approaching  that  part 
of  the  coast  with  so  little  caution,  and  in  not  carefully  ascertain- 
ing his  position  by  sounding.  The  secretary  then  handed  him 
a  written  charge  of  default,  in  not  complying  with  the  Admiralty 
sailing  directions  whilst  rounding  Cape  Jaffa,  and  in  not  ascer- 
taining by  sounding,  &c.  The  master  afterwards  appeared  by 
counsel  to  answer  such  chargCvS,  and  objected  that  the  occurrence 
had  taken  place  outside  the  territory  of  Victoria,  and  therefore 
was  not  within  the  jurisdiction  of  the  Board.  The  objection  was 
overruled,  and  the  case  proceeded  under  protest,  and  the  Board 
came  to  a  decision  finding  that  the  charge  had  been  sustained, 
and  suspending  his  certificate  as  master,  for  three  months.     The 
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certificate  had  been  issued  by  the  Board  of  Trade  in  England.  1881 

The  relator  then  applied  to  a  Judge,  under  the  emergency  clause,  in  re 

for  a  writ  of  prohibition,  and  also  for  a  certiorari,  and  the  Judge  ^^^Si^ 

referred  the  application  to  the  Full  Court.  Navigation 


Br,  Madden  in  support  of  the  application — ^The  procedure  was 
first  established  by  sec.  242,  subsec.  v.  of  "The  Merchcmt 
SkippiTig  Act  1854"  (17  &  18  Vic,  c  104),  under  which  the  local 
marine  board  had  to  report  to  the  Board  of  Trade;  then  "The 
Merchant  Skipping  Act  Amendment  Act  1862"  (25  &  26 
Vic,  c  63),  sec.  23,  vested  the  power  to  suspend  or  cancel 
in  the  local  marine  board.  The  respondents  purported  to 
act  under  sees.  242  and  520  of  the  former  Act.  But  sec.  242, 
subsec  v.,  does  not  affirmatively  confer  any  jurisdiction;  the  first 
pause  in  the  section  is  after  "affecting  ships."  So  far,  it  is  only 
matter  of  description;  then  it  requires  the  court  or  tribunal, 
which  it  recognises  the  power  of  the  local  Legislature  to  con- 
stitute  to  act  within  its  local  boundaries,  to  report  to  the  Board 
of  Trade.  Then  the  Act  of  1862  empowers  such  tribunal  to 
deal  with  the  certificate.  But  sec.  242  is  not  extended  by  this 
subsequent  Act  so  as  to  comprise  a  case  of  this  kind.  It  is 
extended  only  as  to  a  loss  within  sec.  432,  elsewhere  than 
on  the  coast  of  the  United  Kingdom,  when  the  witnesses 
arrive  in  the  United  Kingdom.  As  the  occurrence  now  in 
question  happened  within  the  polony  of  South  AustitJia,  the 
local  board  in  Victoria  has  no  authority  to  inquire  into  it. 
Jurisdiction  cannot  be  derived  otherwise  than  imder  sec.  242, 
subsec.  v.,  aided  by  sea  520. 

To  create  an  inferior  tribunal,  or  confer  jurisdiction  upon  it, 
clear  and  unambiguous  language  is  necessary.  Subsec.  v.  creates 
no  jurisdiction  at  all.  A  local  Legislature  is  empowered  to  create  a 
jurisdiction  to  inquire  into  such  matters,  but  our  Legislature  has 
not  done  so.  So  the  respondents  say  that  local  jurisdiction  is 
given  by  the  section  itself ;  but,  in  fact,  it  only  states  what  is  to 
take  place  when  the  local  Legislature  has  taken  action  in  the  matter. 
Wherever  the  Act  of  1854  purports  to  create  a  jurisdiction,  it 
does  so  most  distinctly:  e.g.,  in  sees.  13, 14, 110, 260,  and  432.  But 
sec  520  comes  in  under  the  heading  of  Legal  Procedure;  not  as 


Ex  parte 
Allan. 


Digitized  by 


Google 


250  CASES  AT  LAW.  [V.  L  B. 

1881        giving  new  jurisdiction,  but  merely  getting  rid  of  objections 

jnre       arising  in  jurisdictions  already  conferred.    Our  original  Act  gave 

^Sm^^    power  to  the  Governor  to  erect  courts,  and  the  amending  Act 

Navigation  authorised  the  creation  of  the  Steam  Navigation  Board.    By 

Ex  parte    sec.  520,  however,  if  it  applies  to  anything  but  the  Act  in  which 

Allan,      j^  ^^  authority  would  merely  be  given  to  the  Board  in  Melbourne 

to  try,  though  there  might  be  also  a  local  board  in  the  port  of  the 

same  colony  at  which  the  subject  matter  arose,  which  might 

have  tried   it    But  ''place,"  in  sea  520,  applies  only  to  the 

United  Kingdom;  and  that  section  is  not  intended  to  refer  to 

courts,  but  to  offences,  and  the  word  ''offences"  is  used  to  refer  to 

quite  a  different  class  of  matters  under  sees.  176,  206,  and  209. 

Sec.  221  shows  what  is  a  "cause  of  complaint"  under  sec  620, 

and  so  does  sec.  232.    Sec.  242  refers  merely  to  investigation  and 

report,  to  which  sec.  520  does  not  apply,  but  merely  to  offences 

and  complaints.    A  proper  tribunal  might  investigate,  though 

no  complaint  were  lodged  against  the  master:  Exp.  Minto  (a). 

Sec.  547  empowers  the  local  Legislature  to  effect  local  legislation 

on   the  subject.    The  Board   of  Trade  only   could   deal  with 

matters  arising  on  the  high  seas;  or,  at  any  rate,  the  Yictorian 

Board  could  deal  with  such  matters  only  as  to  ships  registered 

here. 

There  is  also  ground  for  certiorari,  in  that  the  body  which 
tried  the  charge  was  the  body  which  had  made  it;  being  both 
prosecutor  and  judge:  Exp.  Scott,  re  Strutt  (6);  iJ,  v.  Lloyd,  exp. 
Godfrey  (c).  [Higinbotham,  J.  There  is  no  provision  as  to 
prosecution  before  such  a  body.  Is  it  not  a  body  to  investigate, 
though  certain  penal  results  may  follow  its  finding?  Is  there  a 
complaint  or  charge?  Stawell,  C.J.  What  is  the  effect  of 
sec.  517?]  It  allows  the  local  body  to  deal  with  a  man  under 
sec.  520,  in  a  matter  arising  within  the  same  colony.  Fart  X.  of 
the  Act  applies  to  the  whole  British  dominions,  but  sec  520  only 
to  offences  and  causes  of  complaint  set  out  in  the  Act.  The 
present  subject-matter  is  an  investigation  or  inquiry  which  is  not 
necessarily  a  complaint  or  offence.  "  Cause  of  complaint"  has  a 
technical  meaning  attached  to  it  by  the  Act,  and  sec.  518,  sub- 

(a)   35L.T.(N.S.),  808(Q.B.)  (6)    2  V.L.R.,  L.  70. 

(c)    1  V.L.R.,  L.  120. 
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sec.  v.,  makes  offeaces  punishable  in  any  Court  in  the  manner        issi 
specified.    [Hiqinbotham,  J.    Sec  288  empowers  a  local  Legis-       inrt 
lafcure  to  adopt  Part  III.]    But  not  to  extend  it  beyond  its  own    ^^^^ 
local  limits;  the  Act  has  not  empowered  a  local  Legislature  to  negation 
legislate  for  places  and  occurrences  beyond  its  own  territorial     ExpaAe 
limits.     [HiGiNBOTHAM,   J.     But  the  subject-matter  has  come 
within  the  jurisdiction.]     Without  a  special  enactment  to  that 
effect,  no  person    can  be  tried  for  an  ofience  committed  out 
of  the  jurisdiction    of   the   court.     Eveiything  is   presumed 
against    the   jurisdiction  of  an  inferior  tribunal:    Looker  v. 
Halcombe  (d) ;  Pearce  v.  Hopper  (a);  Janies  v.  Londo7i  Jk  S.W. 
KGoy,  (/);  Fletcher  v.  Calihrop  (gr).    [Hiqinbotham,  J.    Most 
offences  of  this  kind  are  committed  beyond  the  waters  of  the 
colony.J     Sees.  221,  232,  throw  light  on  the  interpretation  of 
"cause  of  complaint"    The  18  &  19  Vic,  c.  91,  sea  21,  does  give 
jarisdiction  beyond  the  limits  of  the  court;  that  would  not  have 
been  necessary,  if  sec.  520  had  given  the  jurisdiction  now  con- 
tended for.     There  is  no  need  to  strain  the  Act;  the  Board  of 
Trade  could  deal  with  the  matter  when  the  ship  returns  to 
England. 

Webh,  Q.C.  (with  him  WiUiams)  corUra — It  has  been  contended 
that  the  jurisdiction  of  a  local  board  does  not  extend  beyond  its 
territorial  limits,  except  in  British  waters;  and  that  Fart  YIII.  of 
the  Act  does  not  apply  elsewhere  than  on  the  coast  of  Great 
Britain.  The  policy  of  the  Act  is  to  deal  with  British  shipping 
all  over  the  world.  In  the  British  dominions  abroad,  the 
tribunal  is  to  be  created  by  the  local  Legislature,  and  to  in- 
vestigate oflTences,  wherever  committed,  if  the  offender  be  found 
within  its  jurisdiction,  in  order  that  the  offender  may  not  escape 
justice  by  keeping  away  from  England.  Under  the  Act  of  1854, 
the  result  of  the  investigation  was  to  be  sent  to  the  Board  of 
Trade,  That  intention  is  carried  out  by  sec.  242,  of  which 
Bubsec  V.  provides  for  the  present  case;  it  is  admitted  that  it 
applies  to  all  the  local  courts  in  Great  Britain;   the  alleged 

(d)  4Bing.  1S3.  (/)  L.R.,  7  Ex.  at  p.  296;  41  L  J. 

(€)    1  Str.  at  p.  260.  (Ex.)  1S6. 

ig)   6  Q.B.  at  p.  S91. 
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1881       inoonvenience  that  an  offender  might  possibly  be  tried  several 
In  rt       times  for  the  same  offence,  would  apply  there  equally  as  much 
^tamc^    as  in  the   case   of  our  board   and  one    in    South  Australia. 
Natation  [Stawell,  CJ.    There  is  no  power  in  this  country  to  prohibit  a 
Exparie     court  in  another  colony  from  trying  the  master  a  second  time.] 
Elxcept  for  a  criminal  offence,  there  is  no  jurisdiction  to  try  for 
an  offence  out  of  Great  Britain,  otherwise  than  under  sec.  520, 
even  before  an  English  tribunal.     Sec.  14  applies  only  to  a  preli- 
minary inquiry,  not  to  a  proceeding  to  cancel  a  certificate. 
Power  is  given  to  the  local  Legislature  to  create  a  tribunal 
to  exercise  the  powers  under  sec.  520.     The  effect  of  the  in- 
vestigation or  trial  flows  from  the  power  given  by  the  British 
Legislature,  though  it  is  brought  into  play  by  the  action  of 
the  local  Legislature.     Sea  23  of  the  Act  of  1862  develops  the 
prior  enactment.    "  The  Passengers,  Harbburs,  and  Navigation 
Statute  1865"  (No.  255),  sec.  77,  and  the  Act  No.  312,  sec  2, 
purport  to  constitute  such  a  local  tribunal  as  is  contemplated  by 
subsec.  V.  of  sec.  242  of  the  Act  of  1854,  that  is,  a  tribunal  to  be 
thereafter  constituted.  The  argument  then  falls  back  on  sea  520. 
[Stawell,  C.J.    Must  not  the  Act  of  1854  be  now  interpreted  in 
the  same  way  as  it  would  have  been  immediately  after  its  passing, 
without  modification  by  the  subsequent  enactment?]    The  Act  of 
1862  provides  that  it  is  to  be  read  as  one  with  the  Act  of  1854. 
[Stawell,  C.J.    Sec.  517  does  not  purport  to  confer  jurisdiction 
on  a  colonial  tribunal  beyond  its  territorial  limits.]    Whatever 
construction  is  applicable  to  the  jurisdiction  in  England,  is  appli- 
cable to  the  local  juriscliction.    [Stawell,  C.J.    Jurisdiction  is 
given  to  the  tribunals  in  England  to  deal  with  matters  committed 
elsewhere  in  British  possessions;  the  territorial  jurisdiction  given 
by  the  English  Legislature  is  not  exceeded.    Higinbothah,  J. 
A  marine  board  in  England  could  only  deal  with  a  case  when 
directed  so  to  do  by  the  Board  of  Trade;  so  that  there  could  not 
be  several  trials  for  one  matter  as  there  might  possibly  be  in 
several  colonies.]    The  intention  of  the  Act  of  1854  was  that  the 
report  of  the  local  board  anywhere  should  be  sent  to  the  Board 
of  Trade  to  take  action  upon  it ;  if,  then,  several  reports  were 
sent  in  from  different  places,  no  harm  would  have  resulted;  action 
would  be  taken  only  once.    Sea  520  does  not  enlarge  the  juris- 
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diction;  it  merely  provides  that  what  is  done  in  one  place  may        ^^^ 
be  considered  as  done  in  another.    The  intention  of  the  Act       in  re 
seems  to  be  to  give  to  every  colonial  tribunal  jurisdiction  over      stbam 
British  ships  anywhere.    [Stawell,  CJ.     The  necessity  of  in-  ^  ^J^^™^ 
serting  sec  11  of  "  The  Merchant  Shipping  Act  1867''  (30  &  31     Ex  parte 
Vic,  c.  124),  militates  against  your  contention;   it  specifically 
gives  power  to  try  crimes  committed  on  board  of  British  ships 
elsewhere  as  if  they  had  been  committed  within  the  jurisdiction; 
the  prior  enactment  cannot  confer  jurisdiction  by  provisions 
onder  the  heading  of  "  Procedure."    Higinbotham,  J.     Under 
sec  241,  a  local  marine  board  has  been  held  to  be  a  tribunal 
having  jurisdiction  to  punish :  R,  v.  Tomlinson  Qi).     Are  not 
colonial  local  tribimals  in  the  same  position?]    Wherever  the 
local  board  had  jurisdiction  under  the  Act  of  1854  to  investigate, 
it  now  has  power  to  cancel  a  certificate. 

Another  objection  taken  is,  that  the  complaint  was  preferred 
by  the  board  which  heard  and  determined  upon  it.  But  the 
secretary  did  not  lay  the  complaint,  as  secretary,  but  as  a  private 
mdividual.  There  is  nothing  requiring  a  formal  complaint;  the 
Act  speaks  of  charges  of  incompetency.  In  the  case  of  running  a 
ship  aground,  there  would  be  no  one  to  qpmplain  but  the  owners. 
[Stawell,  C.J.  Every  person  on  board  would  be  justified  in 
complaining  of  the  danger  occasioned  to  himself.]  No  such 
objection  was  taken  at  the  inquiry,  and  it  is  now  too  late  to  raise 
it:  Andrews  v.  Elliott  {]).  If  it  had  been  raised  at  the  time, 
a  complainant  might  have  been  provided :  Ex  parte  Dykes  (k). 

Cur.  adv.  vult. 

HiGiNBOTHAM,  J.  The  ship  Gulf  of  Finland,  a  British  June  22, 
ship,  struck  on  a  reef  off  Cape  Jaffa,  on  the  coast  of  South 
Australia,  on  the  15th  Februaiy  last.  The  master  (Allen)  arrived 
shortly  afterwards  in  Victoria,  and  reported  the  occurrence  to 
the  Steam  Navigation  Board.  The  board  instituted  an  investi- 
gation into  the  facts  of  the  case,  and  afterwards  caused  a  charge 
to  be  brought  against  the  master  of  disregarding  the  Admiralty 

(A)  LR,,  1  CCR.  49;  36  L.J.  (M.C.)       {j)  6  E.  &  B.  338;  26L.J.  (Q.B.)  336. 
41.  (k)  3  V.L.R.,  L.  162. 
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1881        reflations  in  not  taking  proper  soundings  when  so  near  the 

/^yg       coast.   In  the  opinion  of  the  board,  the  charge  was  sustained,  ihe 

Victoria     master  was  adjudged  to  have  committed  a  breach  of  the  regola- 

Natioation  tions,  and  the  board  suspended  for  three  mouths  the  certificate 

&&  parte     whi6h  he  held  from  the  Board  of  Trade. 

Allan.  rpj^jg  application  is  for  a  prohibition  to  stop  the  enforcement  of 

this  decision,  upon  the  ground  that  the  Steam  Navigation  Board 
of  Victoria  has  no  jurisdiction  to  institute  an  investigation  into 
a  casualty,  or  an  act  of  incompetency,  or  other  misconduct  on  the 
part  of  a  master  who  holds  a  certificate  from  the  Board  of  Trade, 
in  cases  where  the  casualty,  incompetence,  or  misconduct  occurs 
outside  the  waters  of  Victoria.  This  question  is  a  very  important 
one,  and  I  believe  is  entirely  novel  "  The  Merchant  Shipping 
Act  1854"  has  been  in  force  upwards  of  25  years,  and  under  its 
provisions  and  those  of  the  local  Act,  the  Navigation  Board  has 
acted  during  all  that  time.  This  is  the  first  time  that  the  question 
has  been  raised  by  which  the  right  of  those  boards  to  make 
inquiries  into  cases  arising  outside  the  waters  of  the  colony  in 
which  the  board  exists  has  been  questioned. 

The  question  appears  to  turn  on  sec  77  of  the  local  "Pas- 
serigera,  Harbours  and  Navigation  StcUfUe,"  and  the  242nd 
section  of  "  The  Merchant  Shipping  Act  1854,"  and  sea  23  of 
'*  The  Merchant  Shipping  Act  AToendment  Act  1862."  I  do  not 
include  sea  520  of  "  The  Merchant  Shipping  Act  1854,"  which 
is  as  follows : — "  For  the  purpose  of  giving  jurisdiction  under 
this  Act,  every  offence  shall  be  deemed  to  have  been  com- 
mitted and  every  cause  of  complaint  to  have  arisen  either  in 
the  place  in  which  the  same  actually  was  committed  or 
arose,  or  in  any  place  in  which  the  offender  or  person  com- 
plained against  may  be" — because  that  section  is,  I  think, 
limited  to  giving  jurisdiction  in  cases  of  offences  or  complaints ; 
and  this  case  does  not  come  within  the  definition  of  either  term. 
It  is  not  a  criminal  charge  or  offence^  nor  is  it  a  civil  claim  or 
complaint  within  the  meaning  of  that  section.  Sec.  242  of  **Th6 
Merchant  Shipping  Act  1854"  provides  for  the  suspension  or  can- 
cellation of  a  certificate  by  the  board  "if  upon  investigation 
made  by  any  court  or  tribunal  authorised  or  hereafter  to  be 
authorised  by  the  legislative  authority  in  any  British  possession. 
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to  make  inquiry  into  charges  of  misconduct  or  incompetency  on        1881 
the  part  of  masters  or  mates  of  ships,  or  as  to  shipwrecks  or       jnre 
other  casualties  affecting  ships,  a  report  is  made  by  such  court  or    ^g^^ 
tribunal  to  the  effect  that  he  has  been  guilty  of    any  gross  Navigation 
act  of  misconduct,  drunkenness,  or  tyranny,  or  that  the  loss  or     ExpcurU 
abandonment  of,  or  serious  damage  to,  any  ship,  or  loss  of  life 
has  been  caused  by  his  wrongful  act  or  default,"  &c. 

By  the  local  Act,  *'The  Passengers,  Harbours  and  Navigor- 
tion  Act  1865/'  sec.  77,  the  Steam  Navigation  Board  has  been 
created  as  the  tribunal  in  Victoria  to  make  such  inquiries.  The 
English  Act  contemplated  the  creation  of  local  tribunals  in  each 
colony  by  the  legislative  authority  of  each  colony  or  British  pos- 
session, and  following  that  out  the  Victorian  Act  of  1865  by  sec.  77 
provided  that  the  Victoria  Steam  Navigation  Board  should  have 
power  to  carry  out  the  provisions  of  that  Act.  It  had  previously 
been  in  existence  for  the  purposes,  and  to  carry  out  the  pro- 
visions in  respect  to  steam  vessels.  Sec.  77  provides — "The 
Victoria  Steam  Navigation  Board  shall  have  power  to  carry  out 
the  provisions  of  this  part  of  this  Act  within  the  whole  of  the 
limits  of  Victoria,  except  within  the  limits  for  which  such  local 
board  shall  be  constituted  as  aforesaid.  The  Victoria  Steam 
Navigation  Board  is  hereby  constituted  a  court  or  tribunal 
authorised  and  empowered  to  make  inquiry  into  charges  of 
incompetency  or  misconduct  on  the  part  of  masters  or  mates 
of  ships,  and  as  to  shipwrecks  or  other  casualties  affecting 
ships,  and  generally  to  do  all  such  acts,  and  exercise 
all  such  powers  as  are  mentioned  in  or  are  conferred 
by  the  242nd  section  of  "  The  Merchant  Shipping  Act  1854," 
and  the  23rd  section  of  "2%e  Merchant  Shippi/ng  Act  Amendment 
Act  1862."  These  words,  which  create  the  general  jurisdiction  of 
the  Victoria  Steam  Navigation  Board,  are  words  which  contain  no 
limitation  of  the  local  extent  of  its  jurisdiction.  There  is  no 
reference  to  territorial  limits.  It  is  a  court  of  inquiry  only.  It 
is  not  a  court  or  tribunal  in  the  proper  sense  of  the  word.  It  is 
a  tribunal  whose  powers  are  limited  to  inquiry  alone.  It  is 
similar  to  local  marine  boards,  which,  by  sec  241  of  "ITie 
Merdiant  Shipping  Act  1854,"  are  empowered  to  institute  and 
conduct  inquiries.    Their  powers  are  limited  to  inquiries,  and  no 
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1881        judicial  power   whatever    is    conferred.     The  Victoria  Steam 
TTrc       Navigation  Board  unquestionably  has  no  power  given  to  it  by 

Victoria    g^^^  yy  ^q  affect,  by  any  judicial  act  or  sentence,  the  status  or 
Navigation  the  property  of  any  person  outside  the  limits  of  Victoria.    It  is 

Ex  parte  established  only  as  a  court  of  inquiry.  But  its  powers  are  not 
Allan,  limited  by  any  local  or  geographical  limits  whatever.  The  pro- 
visions of  the  Act  create  the  board  and  give  general  powers  of 
inquiry.  The  board  so  constituted  has  clearly  no  jurisdiction  to 
interfere  with  the  certificates  of  competency  or  of  service  given 
by  the  Board  of  Trade.  These  certificates  are  given  under  the 
authority  of  an  English  statute.  The  Victorian  Act  does  not 
profess  to  interfere  with  these  certificates. 

But  to  the  board  so  constituted  by  the  Victorian  Act  the  English 
Act  gives  certain  powers,  and  by  a  later  Act  a  certain  jurisdiction. 
By  subsec.  5  of  sec.  242  of  "The  Merchant  Shipping  Act  1854," 
this  Court,  authorised  by  the  Legislature  of  Victoria  to  institute 
inquiries  into  certain  cases,  is  empowered  to  make  a  report  to  the 
Board  of  Trade  respecting  "  any  gross  act  of  misconduct,  drunken- 
ness, or  tyranny,  and  thereupon  the  Board  of  Trade  can  cancel 
or  suspend  the  certificate."  That  section  does  not  indicate  any 
local  limitation  of  the  power  given  by  the  section  of  the  local  Act 
to  institute  inquiries.  By  the  local  Act  the  board  may  hold  an 
inquiry,  and  by  the  Imperial  Act  it  is  authorised  to  report  upon 
any  of  the  acts  mentioned  in  section  242,  no  matter  in  what 
part  of  the  world  they  occur. 

By  a  later  Act,  "The  Merchant  Shipping  Act  1862,"  sec. 
23,  the  powers  of  the  Steam  Navigation  Board  and  of  other 
local  boards  are  increased.  The  section  provides  in  sub-sec  1, 
"The  power  of  cancelling  or  suspending  the  certificate  of  a  master 
or  mate  by  the  242nd  section  of  the  principal  Act  conferred  on 
the  Board  of  Trade,  shall  .  .  vest  in  and  be  exercised  by  the 
local  marine  board  .  .  or  other  court  or  tribunal  by  which  the 
case  is  investigated  or  tried,  and  shall  not  in  future  vest  in  or  be 
exercised  by  the  Board  of  Trade."  By  that  section  the  local 
board  is  empowered  to  do  that  which  by  the  earlier  Act  of  1854 
the  Board  of  Trade  alone  could  do;  but  upon  the  condition  that 
''no  certificate  shall  be  cancelled  or  suspended  under  this  section 
unless  a  copy  of  the  report  or  a  statement  of  the  case  upon  which 
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the  investigation  is  ordered  has  been  furnished  to  the  owner  of       issi 

the  certificate  before  the  commencement  of  the  investigation."       jnrt 

In  this  section,  too,  there  are  no  limits  to  the  jurisdiction  of  the    ^stkam^ 

local  board.     The  practical  effect  of  the  section,  no  doubt,  would  Navigation 

^  Board, 

be  to  limit  the  investigation  to  cases  where  the  master  appears,     Ex  parte 

because  the  board  must  furnish  to  the  owner  of  the  certificate  a  ^^^" 
copy  of  the  report  on  which  the  investigation  takes  place,  and 
where  the  certificate  is  forfeited  or  cancelled,  it  must  compel  the 
master  to  give  up  the  certificate,  which  the  local  board,  by  sub- 
sea  3,  is  bound  to  forward  to  the  Board  of  Trade.  The  result  of 
these  conditions  is  to  confine  the  investigation  by  the  local  board  to 
cases  where  the  master  himself  is  present;  but  there  are  no  words 
importing  a  local  limit  to  the  jurisdiction  of  the  board.  In  none 
of  the  sections,  neither  in  those  of  the  Victorian  Act  creating  the 
board,  nor  in  the  two  English  Acts,  is  there  anything  to  limit  the 
jurisdiction  of  the  board  to  the  territorial  limits  of  the  coimtry. 
And  in  the  absence  of  any  words  limiting  the  general  effect  of 
that  language,  I  am  not  aware  of  any  rule  of  construction  which 
would  justify  us  in  importing  a  local  limitation  to  a  general 
authority  which  appeal's  to  be  created  by  general  words. 

It  is,  no  doubt,  true  that  the  Court  will  not  infer  a  jurisdiction 
which  is  not  conveyed  by  the  words  of  the  Statute.  But  I 
apprehend  it  is  equally  true  that  the  Courts  will  not,  and  do  not, 
limit  the  natural  and  plain  meaning  of  the  words  of  a  Statute, 
and  import  a  restriction  to  local  limits  of  the  powers  which  the 
words  of  the  Statute  do  not  convey. 

I  think  that  the  language  of  the  Statute  requires  us  to  hold 
that  the  Steam  Navigation  Board  of  Victoria,  in  dealing  with 
cases  of  masters  who  hold  Board  of  Trade  certificates,  have  a 
jurisdiction  not  limited  to  the  local  limits  of  Victoria.  And 
when  the  general  effect  of  the  English  Acts  which  have  created 
this  jurisdiction  is  considered,  I  think  that  that  conclusion 
appears  still  more  strongly. 

It  has  been  pointed  out  that  the  first  Act,  that  of  1854,  was 
passed  at  a  time  when  general  and  more  effective  provisions  were 
made  for  the  mercantile  marine  of  England,  which  at  that  time, 
in  consequence  of  the  discovery  of  the  Australian  goldfields,  had 
begun  the   extraordinary  growth   which  still  continues.     And 
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1881  among  other  provisions  for  making  the  service  efficient  were 
J~  those  for  exacting  a  higher  qualification  for  masters  and  mates, 
Victoria  a^d  instituting  means  by  which  all  offences,  such  as  incompetency 
Navigation  or  acts  of  misconduct  by  any  of  the  certificated  officers,  should 
Ex^^U  ^  promptly  brought  under  the  notice  of  the  body  which  issued 
Allah,  ^^q  certificates,  in  order  that  the  safety  and  efficiency  of  the 
mercantile  marine  might  be  maintained.  What  are  those 
provisions?  With  regard  to  charges  of  misconduct  arising  in  the 
neighbourhood  of  England,  the  local  marine  boards  had,  by  sea 
241,  power  to  make  inquiries.  Their  jurisdiction  is  not  limited 
to  the  ports  for  which  they  are  appointed,  or  to  the  shores  of 
Great  Britain.  They  are  allowed,  if  directed  by  the  Board  of 
Trade,  to  institute  inquiries  and  investigations  into  cases  of  in- 
competency or  misconduct,  if  committed  near  the  coast  of 
England.  By  Fart  YIII.  of  the  Act,  inspectors  may  be  appointed 
and  authorised  to  investigate  as  to  casualties  or  wrecks  near  the 
coast  of  Great  Britain.  By  these  sections,  provision  is  made 
for  all  cases  occurring  near  the  coast  of  Great  Britain.  But  no 
provision  is  made  by  those  means  for  cases  of  charges  or  com- 
plaints that  may  be  brought  against  a  certificated  master  or 
mate  during  a  voyage  between  the  mother-country  and  any  of 
the  colonies.  In  the  cases  of  masters  and  mates,  the  great 
majority  of  instances  of  incompetency  or  misconduct  must  occur 
during  the  voyage.  Misconduct,  such  as  tyranny  or  drunkenness, 
may  occur  in  port,  but  incompetency  is  something  that  must  be 
exhibited  during  the  voyage.  And,  except  by  means  of  the  local 
tribunals  instituted  by  the  legislative  authority  in  the  different 
colonies,  it  seems  that  there  is  no  provision  created  by  the  Mer- 
chant Shipping  Acts  by  which  the  Board  of  Trade  is  enabled  to 
deal  with  cases  of  misconduct  or  incompetency  occurring  during 
the  voyage  between  Great  Britain  and  any  of  the  colonies.  It  is, 
in  my  opinion,  clearly  part  of  the  intentions  of  the  framers  of  the 
Acts  that  incompetency  or  misconduct,  wherever  it  occui's,  shall 
be  immediately  inquired  into,  and  be  promptly  reported. 

It  is  to  be  remembered  that  this  question  has  never  been  raised 
before,  and  that  seems  to  be  an  argument  that  the  view  urged  for 
the  applicant  cannot  be  sustained.  There  have  been  very  nu- 
merous cases  in  which  the  conduct  of  masters  of  ships  on  the 
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high  seas  has  been  inquired  into  by  these  local  tribunals,  and        1881 
oertiiicates  have  been  suspended  or  cancelled  on  account  of  proved       in  re 
misconduct.    And  it  is  remarkable  that  during  the  many  years  the      si^m^ 
Act  has  been  in  operation,  and  considering  the  numerous  cases  Navigation 
that  have  occurred  under  it,  no  instance  has  been  reported  (that     Ex  parte 
I  can  find)  where  the  jurisdiction  of  the  local  tribunals  outside        ^^^^^' 
the  boundaries  of  the  colonies  has  been  called  in  question. 

It  is  said  that  an  injustice  will  be  done  if  the  local  board  of 
any  colony  can  institute  inquiries,  and  that  a  certificated  master 
may  be  subject  to  repeated  investigations.  I  do  not  know  that 
inconvenience  would  be  an  argument  that  could  be  entertained 
as  against  the  plain  meaning  and  intention  of  an  Act.  But  I  think 
that  the  argument  is  overstrained,  and  that  the  practical  incon- 
venience would  be  very  slight.  Under  the  original  Act  the  local 
bodies  had  only  the  power  to  report,  and  no  matter  liow  numerous 
the  reports  might  be  as  to  a  master,  all  charges  of  the  kind  were 
referred  to  one  tribunal;  one  tribunal  dealt  with  them  all.  The 
Board  of  Trade  alone  could  suspend  or  cancel  a  certificate  under 
the  former  Act.  Under  the  existing  Act,  as  has  been  pointed 
ont  by  Blackburn,  L.J.,  in  Re  Ferguson  (l)  the  board  really 
retains  the  same  power  &s  under  the  former  Act,  with  this 
difference,  that  primarily  the  power  to  suspend  or  cancel  is 
given  to  the  local  authority.  In  such  case  the  local  body  is  to 
transmit  the  certificate  to  the  Board  of  Trade,  and  the  board 
retains  the  power  of  correcting  any  injustice;  because  by  subsec.  4 
d  sec.  23  of  the  Act  of  1862,  it  is  provided  that  "  it  shall 
be  lawful  for  the  Board  of  Trade,  if  they  think  the  justice 
of  the  case  require  it,  to  re-issue  and  return  any  certificate 
which  has  been  cancelled  or  suspended,  or  shorten  the  term  for 
which  it  is  suspended,  or  grant  a  new  certificate  of  the  same  or 
any  lower  grade."  The  Board  of  Trade  is  thus  still  the  court  of 
final  appeal  from  the  other  tribunals  if  any  injustice  were  done. 

There  is  also  another  consideration  which,  I  think,  cannot  be 
kept  out  of  view  in  considering  this  question.  If  the  Victorian 
Steam  Navigation  Board  should  be  held,  under  the  words  of  sec. 
77  of  the  local  Act,  which  I  have  already  read,  to  have  merely  a 
jurisdiction  limited  to  Victorian  waters,  similar  words  in  another 
(0  L.R.,  6  Q.B.  280;  40  L.J.  (Q.6.)  105 
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1S81  section  of  the  same  Act  most,  I  apprehend,  have  a  similar  limited 
if^re  construction.  The  Steam  Navigation  Board  is  empowered  by 
^Steam^  our  law  to  cause  certificates  to  be  issued  to  masters,  mates  and 
Kavioation  engineers  of  steam  vessels  trading  to  and  from  Victoria.  By 
Ex  parte  sec  83  it  is  provided  that  "  if  the  board  have  reason  to  believe 
Allan.  ^^^^  ^^^  master,  mate  or  engineer  as  aforesaid  is,  from  incom- 
petency or  misconduct,  unfit  to  discharge  his  duties,  they  may 
institute  an  investigation,  and  if  upon  any  such  investigation  it 
be  reported  that  the  master,  mate  or  engineer  has  been  guilty  of 
any  gross  act  of  misconduct,  drunkenness  or  tyranny,  or  that  the 
loss  or  abandonment  of,  or  damage  to  any  ship,  or  loss  of  life,  has 
been  caused  by  his  wrongful  act  or  default,  the  board  may  cancel 
or  suspend  the  certificate."  The  language  of  that  section  is  the 
same  as  that  in  the  Imperial  Statute  as  to  misconduct,  &c,  and 
the  result  of  the  law,  if  the  contention  of  the  appellant 
be  correct,  would  be  this,  that  when  a  master  left  the  three- 
mile  limit  of  Victorian  waters,  there  is  no  power  by  which 
he  can  be  brought  to  inquiry  for  any  offence,  however  great,  or 
for  any  incompetency,  however  gross.  So  soon  as  he  quits  the 
waters  of  Victoria  there  is  no  power  existing  by  which  he  can  he 
brought  to  account  so  far  as  his  certificate  is  concerned.  The 
body  which  issues  the  certificate  has  no  power  to  institute  an 
inquiry  into  his  incompetency  or  misconduct  outside  the  three- 
mile  limit.  That  seems  to  be  the  case  if  it  should  be  held  that 
under  the  same  words  in  the  Imperial  Statute  the  local  board 
cannot  inquire  into  cases  arising  outside  the  territorial  limits  of 
the  colony. 

My  opinion  is  that  the  Steam  Navigation  Board  has  jurisdiction 
to  inquire  into  charges  of  misconduct  against  the  master  of  a 
British  ship,  provided  it  supplies  him  with  the  report  of  the 
investigation  on  which  the  charge  is  founded,  and  provided  it  is 
in  a  position  to  compel  him  to  deliver  up  his  certificate  in  the 
event  of  its  being  suspended  or  cancelled. 

There  was  also  an  application  for  a  certiorari  to  bring 
up  the  decision  of  the  board  to  have  it  quashed,  on  the 
ground  that  the  board  both  brought  the  charge  by  its  officer  and 
also  decided  on  the  c&se.  The  application  was  founded  on  an 
erroneous  conception  of  the  character  of  these  tribunals.    They 
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are  not  judicial  tribunals,  and  it  is  part  of  the  design  on  which        1881 
they  are  founded  that  they  shall  at  once  institute  and  conduct       in  re 
the  investigation.    This  is  apparent  from  sec.  241,  which  gives    ^'^^oria 
the  English  local  bodies  power  to  institute   and  conduct   the  Navigation 
inquiries.    For  these  reasons,  I  think  the  summons  should  be     Ex^rU 
dismissed.  Allan. 

Stawell,  C.J.  Summons  for  a  prohibition  to  prevent  the 
eaforcement  of  a  decision  of  the  Victoria  Steam  Navigation 
Board,  or  a  certiorari  to  quash  the  proceedings,  referred  to  the 
Court  The  subject  is  of  importance,  involving  the  jurisdiction  of 
the  hoard  to  entertain  cases  of  incompetency  or  misconduct  on 
the  part  of  masters  or  mates  occurring  outside  the  waters  of 
Victoria,  and  to  suspend  therefor  certificates  issued  by  the  Board 
of  Trade.  The  power  to  do  so — if  the  Victorian  Steam  Navigation 
Board  possess  it — must  arise  from  Imperial  legislation,  for  by  the 
first  section  of  Schedule  I.  of  the  Imperial  Act,  18  &  19  Vict., 
cap.  55,  Her  Majesty  is  empowered  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Legislative  Assembly,  to 
make  laws,  "  in  and  for  Victoria,"  in  all  cases  whatsoever.  The 
jurisdiction  of  the  Parliament  of  Victoria  is  therefore  a  limited 
jurisdiction,  and  that  by  the  Statute  conferring  the  authority 
to  legislate :  By  "  The  Merchant  Shipping  Act  1854,"  sec. 
242,  sub-sea  v.,  the  Board  of  Trade  may  suspend  or  cancel  the 
certificate  (whether  of  competency  or  service)  of  any  master 
or  mate,  "if  upon  any  investigation  made  by  any  court  or 
tribunal  authorised,  or  hereafter  to  be  authorised,  by  the  legisla- 
tive authority  in  any  British  possession  to  make  inquiry  into 
charges  of  incompetency  or  misconduct  on  the  part  of  masters  or 
mates  of  ships,  or  as  to  shipwrecks  or  other  casualties  affecting 
ships,  a  report  is  made  by  such  court  or  tribunal  to  the  effect  that 
he  has  been  guilty  of  any  gross  act  of  misconduct,  drunkenness, 
or  tyranny,  or  that  the  loss  or  abandonment  of,  or  serious  damage 
to,  any  ship,  or  loss  of  life,  has  been  caused  by  his  wrongful  act 
or  default,  and  such  report  is  confirmed  by  the  Governor  or 
person  administering  the  government  of  such  possession;  and 
every  master  or  mate  whose  certificate  is  cancelled  or  suspended 
shall  deliver  it  to  the  Board  of  Trade,  or  as  it  directs,  and  in 
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1881       default  shall  for  each  offence  incur  a  penalty  not  exceeding  fifty 

Z  pounds :   and  the  Board  of  Trade  may  at  any  subsequent  time 

VioTOBTA    grant  to  any  person  whose  certificate  has  been  cancelled  a  new 

Natioation  certificate  of  the  same,  or  of  any  lower  grade."  Under  this  power 

EewirU    *^®  Victorian  Steam  Navigation  Board  were,  by  the  77th  section 

Au*^.     of  the  local  Act,  constituted  a  court  or  tribunal  to  make  inquiry 

into  these  charges.      The   subsection    merely   authorises   the 

tribunal  to  investigate  or  inquire;  it  does  not  purport  to  confer 

any  jurisdiction,  or  even  prescribe  any  mode  of  procedure,  the 

latter  being  left  apparently  to  the  local  authority.     Sea  520 

is  in  striking  contrast,  conferring,  in  cases  of  offences  or  causes  of 

complaint,  general  power  and  full  jurisdiction,  either  in  the  place 

in  which  the  same  actually  was  committed  or  arose,  or  in  any 

place  in  which  the  offender  or  person  complained  against  maybe. 

The  Act  relates  to  two  different  sets  of  subjects, — offences  and 

complaints  forming  one  class,  investigations  or  inquiries  another, 

— and  the  policy  of  the  enactment  was  apparently  to  facilitate  the 

trial  of  offences  or  complaints  by  or  against  seamen  wheresoever 

committed,  the  ship  in  most  instances  carrying  the  evidence,  and 

the  seamen,  when  practicable,  instituting  proceedings  where  the 

ship  is. 

Sees.  170,  188,  221,  222,  232,  244,  and  290  of  ''The  Merchant 
Shipping  Act  1854,"  and  sec.  11  of  "The  Merchant  Shipping J^^-^ 
1867,"  confirm  this  view,  and  sec.  520  of  the  fom 
places  it  almost  beyond  doubt.  It  was  not  questiom 
present  matter  is  not  an  "offence"  or  "cause  of  complai 
the  meaning  of  the  last-named  section,  those  words 
legal  meaning,  and  being  subject  to  a  legal  interpreta 
excludes  the  investigations  or  inquiries  mentioned  in  f 
sec.  242.  If  any  doubt  existed  on  this  point,  it  has  . 
been  placed  at  rest  by  the  fact  that  the  Imperial  1 
deemed  it  necessary  to  pass  the  33rd  section  of  "The 
Shippvng  Act  1876,"  by  which  it  is  enacted  that 
investigation  into  a  shipping  casualty  may  be  held  a 
appointed  in  that  behalf  by  the  Board  of  Trade,  an< 
ments  relating  to  the  authority  holding  the  investigi 
for  the  purpose  of  the  investigation,  have  effect  as  if  t 
appointed  were  a  place  appointed  for  the  exercise  of  th 
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jurisdiction  of  that  authority" — an  anthority  apparently  an-        I88I 
necessary  were  the  powers    for  which   the   Victorian  Steam       i^^e 
Navigation  Board  contend  conferred  by  "  The  Merchant  Shipping    ^^^^^ 
Act  ISSi.**  Xavioatiok 

On  these  grounds  it  cannot,  in  my  opinion,  be  successfully  ExparU 
contended  that  any  extra-territorial  power  whatever  has  been 
eooferred  on  the  board  in  Victoria  by  these  Statutes,  which  are 
admittedly  the  only  ones  of  the  Imperial  Parliament  bearing  on 
this-subjectw  In  interpreting  documents  of  any  kind,  the  validity 
of  which  may  depend  on  a  limited  authority,  it  is  the  duty  of  the 
Court  to  interpret  the  words,  if  possible,  as  applicable  only  to  the 
limited  power  on  the  principle,  "vJt  rea  magia  valeat  qua/m  pereat" 
In  the  present  instance,  however,  it  appears  to  me  unnecessary  to 
have  recourse  to  this  principle,  for  the  words  used  do  not  even 
purport  to  attempt  the  conferring  the  jurisdiction  for  which  the 
local  board  contends.  They  run  thus:  ''The  Victoria  Steam 
Navigation  Board  shall  have  power  to  carry  out  the  provisions  of 
this  part  of  this  Act  within  the  whole  of  Victoria" — ^it  is  not  added 
"and  beyond  it" — "  except  within  the  limits  for  which  such  local 
board  shall  be  constituted  as  aforesaid."  Power  is  given  to  appoint 
local  boards  throughout  the  whole  of  Victoria,  and  Parliament 
obviously  intended  that  the  general  power  conferred  on  the 
Steam  Navigation  Board  should  not  interfere  with  the  limited 
jurisdiction  of  the  local  boards;  all,  however,  being  confined  to 
Victoria.  The  section  proceeds:  "The  Victoria  Steam  Navigation 
Board  is  hereby  constituted  a  court  or  tribunal  authorised  and 
empowered  to  make  inquiry  into  charges  of  incompetency  or  mis- 
eondact  on  the  part  of  masters  or  mates  of  ships  and  as  to  ship- 
wrecks or  other  casualties  affecting  ships  and  generally  to  do  all 
siidi  acts  and  exercise  all  such  powers  as  are  mentioned  in  or  are 
conferred  by  the  242nd  section  of  '  The  Merchant  Shipping  Act 
1854'  and  the  23rd  sec.  of '  The  Merchant  Shipping  Act  Amend- 
wnt  Act  1862.'  Every  such  local  board  shall  carry  out  all  the 
provisions  of  this  part  of  this  Act  within  the  limits  for  which 
soch  local  board  shall  be  so  constituted  and  appointed  as  afore- 
said." No  part  of  that  section  refers  to  extra-territorial  jurisdic- 
tion. That  is  unquestionable  as  to  the  first  and  third  portions  of 
the  section,  and  by  reasonable  intendment,  also  as  to  the  inter- 
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1881        mediate  portion  which  contains  the  power  given  to  the  Steam 
jnre       Navigation  Board.   That  section  is  made  part  of  the  '*  Passengers, 
^St^m  ^    ^^^'^^^^'*'  ^^^  JYaviflfo^wm  StcUute  1865,"  and  the  powers  given  to 
Navigatiox  boards  by  that  Act  are  purely  local.    Reference  was  made  to  other 
Ex  parte     portions  of  the  Act,  which  it  was  said  were  extra-territorial;  or, 
^^'      if  not  so  interpreted,  would  be  of  little  efficacy;  but  even  had 
there  been  an  excess  of  jurisdiction  apparent  in  one  portion  of 
the  Act,  that  would  form  no  just  grounds  for  placing  a  meaning 
on  the  words  used  in  the  other  portions  different  from  that  which 
they  would  fairly  bear,  nor  would  the  redressing  any  supposed 
hardship  justify  a  departure  from  the   proper  rules   of  inter- 
pretation. 

I  have  already  on  other  occasions  expressed  my  opinion  on  this 
])oint,  but  I  must  be  allowed  to  repeat  my  opinion  that  the  Court 
is  bound  to  expound  the  law,  whatever  it  may  be,  and  is  not  to 
be  tempted  to  strain  words  beyond  their  legitimate  meaning, 
however  desirable  it  may  appear  to  place  a  particular  construction 
on  any  document  in  order  to  meet  a  supposed  or  particular  evil. 
An  extrajudicial  opinion  affords  no  very  satisfactory  grounds  on 
which  to  rest  an  argument,  but  it  seems  to  me  that  if  a  body 
possesses  the  power  to  give  a  certificate  implying  competence  and 
good  conduct  on  the  part  of  the  recipient,  and  he  leaves  their 
jurisdiction,  they  have  power,  on  his  return  within  their  juris- 
diction, to  inquire  into  any  acts  exhibiting  incompetence  or 
misconduct  wheresoever  committed.    The  certificate  is,  in  effect, 
given  on  certain  conditions,  and  subject  to  forfeiture  on  breach 
of  those  conditions.     It  seems  no  answer  for  the  recipient  to 
allege  that  he  was  incompetent  and  misconducted,  but  that  the 
acts  were  committed  outside  the  jurisdiction.    The  reply  would 
be,  incompetence  and  misconduct  without,  shows  that  you  are  in- 
competent and  misconducted  whether  within  or  without  our  juris- 
diction, and  the  certificate  given  must  be  forfeited.  The  recipient, 
by  taking  the  certificate,  admits  the  jurisdiction  of  the  board  to 
inquire  into  his  competence,  or  conduct  and  acts  wheresoever 
committed.    The  79th  section  of  the  Act  No.  255,  as  amended  by 
Act  No.  312,  shows  that  "  every  such  steamship"  means  a  steam- 
ship trading  to  or  from  any  port  in  Victoria,  and  thus  the  holder 
of  such  a  certificate  would  be  within  the  jurisdiction  of  the 
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board.    Had  the  certificate  in  the  present  case  been  issued  by  the        issi 

Victorian  Steam  Navigation  Board,  the  case  would,  in  my  opinion,       }~ 

have  been  very  different.  Victoria 

Steam 
I  think,  therefore,  that  the  Imperial  Statutes  do  not  confer  Navigation 

any  extra-territorial  jurisdiction  on  the  local  tribunals,  and  Ex^rU 
that  the  Victorian  Statute  does  not  attempt  or  assume  to  -^i^^^- 
confer  any  extra-territorial  jurisdiction.  Such  a  course,  if 
taken,  would  have  been  in  violation  of  the  powers  conferred 
by  the  Constitution.  The  local  Act  applies  to  local  certificates, 
and  full  effect  may  be  given  to  the  English  Acts  by 
confining  their  operation  to  cases  within  the  waters  of  that 
territory.  If  this  be  not  so,  the  local  board  might  hold  an  in- 
vestigation into  some  charge  of  incompetency  that  may  have 
occurred  in  Great  Britain  or  in  any  other  part  of  the  British 
dominions.  I  think  the  summons  for  the  prohibition  should  be 
allowed.    I  express  no  opinion  with  regard  to  the  certioi'ari. 

Stephen,  J.  I  thoroughly  concur  with  the  proposition  laid 
down  by  the  learned  Chief  Justice,  that  if  the  Legislature  does  in 
unmistakable  words  enunciate  a  law,  we  are  bound  to  carry  it 
oat  as  best  we  can;  that  we  are  not  to  suppose  that  it  is  one  that 
ia  vltra  vires.  It  is  unnecessary  to  say  what  ought  to  be  done  if 
an  Act  was  clearly  beyond  the  powers  of  the  Legislature  to  pass; 
because  I  think  that  in  the  present  case  the  local  Act  applies 
only  to  local  cases,  and  that  we  must  refer  to  the  Imperial 
Statutes.  The  subject  matter  is  dealing  with  certificates  granted 
by  the  Board  of  Trade. 

The  English  Legislature,  carrying  out  the  policy  to  give 
one  jurisdiction  over  the  Empire,  has  endeavoured,  as  far 
as  it  could,  to  place  departmental  as  well  as  judicial  con- 
trol over  the  certificates  in  the  hands  of  local  tribunals; 
but  these  local  Legislatures  cannot  interfere  with  those 
certificates.  Supposing  the  Legislature  undertook  to  deal  with 
degrees  of  Cambridge  or  Oxford,  or  a  call  to  one  of  the  Inns  of 
Court;  supposing  the  Legislature  were  to  say  that  if  an  English 
barrister  committed  a  cei'tain  offence  he  was  not  to  be  an  English 
barrister  in  Victoria,  T  venture  to  think  that  by  the  comity  that 
exists  between  states,  such  a  law  would  be  considered  vMra  virea. 
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1881  The  certificate  of  the  Board  of  Trade  was  a  kind  of  degree,  and 

In  re      for  obvious  reasoDs  the  English  Legislature  invited  the  co- 

g^^^    operation  of  the  local  tribunals  to  exercise  a  sort  of  departmental 

Navigation  control  over  them.    I  think  that  the  local  Act  does  not  affect 
Board, 
IhB  parte     them,  and  that  that  Act  may  be  construed  as  applying  only  to 

the  certificates  granted  in  the  colony.    I  am  also  of  opinion  that 

the  Imperial  Statutes  do  not  confer  a  jurisdiction  to  investigate 

charges  of  misconduct  or    incompetency  arising    outside   the 

colony.    If  that  were  so,  every  local  tribunal  would  have  the 

same  authority,  and  if  the  charge  were  to  be  investigated  at  the 

first  port  at  which  the  ship  arrived,  the  master  might  choose  his 

own  place  for  trial  by  sailing,  for  what  he  might  consider  was  a 

friendly  port    I  agree  that  this  summons  should  be  allowed 

Summons  to  prohibit  the  enforcement  of 
the  suspension  of  the  certificate  allowed, 
wUh  costs. 

Attorneys  for  the  applicant:  BlaJce  in  Riggall. 

Attorney  for  the  respondent:  Sutherland,  Crown  Solicitor. 


Jtdy  7,  8,  13.  iiT  RB  HARDY  and  MADDEN,  Ex  parts  THE  UNITED  HAND  AND  BAND 
COMPANY. 

AUomeyt'  hUU  qf  co8U—**C<mm4m  Law  Procedure  SUUvU  1866"  (Ko.  274),  fee*. 
388,  396— Separate  euU, 

The  proTiso  in  sec.  396  of  the  *<  Common  Law  Procedure  StaJbuU  1865"  (No.  274) 
is  an  abflolnte  bar  to  taxation  after  the  expiration  of  twelve  months  from  payment, 
but  if  paid  within  twelve  months  preceding  the  application,  special  oircomstanoei 
may  induce  the  Court  to  have  the  bill  taxed. 

Quouref  whether  an  attorney  whose  costs  have  been  duly  paid  is  justified  in 
leaving  his  client  during  the  progress  of  a  suit.  Semble,  he  Lb  not,  unleas  there  is 
a  ''break"  in  the  litigation. 

Summons  referred  to  the  Court  calling  upon  Messrs.  Hardy  and 
Madden  to  show  cause  why  their  hills  of  costs  against  the  United 
Hand  and  Band  Company  should  not  be  taxed. 

The  cpmpany  had  instituted  a  suit  against  the  National  Bank, 
seeking  recovery  of  the  company's  mine  and  an  account  of  the 
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gold  taken  while  the  bank  was  in  possession.  A  decree  was  made        issi 
in  favour  of  the  company  (a),  and  on  appeal  it  was  confirmed  by       j^re 
the  Privy  Council  (6).     The  plaintiflEs  had  employed  Messrs.  ^^^j^^ 
Hardy  and  Madden  as  their  solicitors  in  that  and  another  suit     £^  parti 
relating  to  the  same  mine  which  was  compromised.    In  January,   hand  and 
1881,  Messrs.  Hardy  and  Madden  received  the  balance  due  on   ^^^  ^®^* 
account  of  these  suits.    A  new  board  of  directors  was  elected  at 
the  meeting  of  the  company  in  February,  with  instructions  to 
mqoire  into  the  charges  of  the  solicitors.    The  board  considered 
that  there  had  been  overcharges  on  their  part,  and  made  an 
application  to  have  the  bills  of  costs  taxed.    More  than  a  year 
had  elapsed  since  the  first  bill  had  been  paid. 

M'Farland  (with  him  M'Kvnley\  in  support  of  the  summons — 
The  bills  are  really  all  one  bill,  all  one  transaction^  and  so  the 
payment  more  than  twelve  months  ago  is  only  part  payment, 
and  is  not  within  sec  396  of  the  "  Common  Lorn  Procedure 
Statute.*'  There  are  also  special  circumstances  here  which 
will,  under  sec.  388,  take  it  out  of  the  operation  of  that  section. 
Those  special  circumstances  are — (1)  Payment  under  undue 
pressure  on  the  part  of  the  solicitors.  (2)  The  biUs  of  costs  do 
not  specify  the  Courts  where  the  business  was  transacted,  or  the 
nature  of  the  business.  (3)  The  payments  were  only  payments 
on  account. 

The  affidavits  of  Mr.  Cotter,  manager  of  the  company,  state 
that  between  the  months  of  January  and  March,  1877,  bills 
of  costs,  1  to  7,  were  delivered  amounting  to  7702.,  and 
in  September,  1879,  Nos.  8  to  19  amounting  to  40002. ;  and  that 
prior  to  September,  1879,  over  40002.  was  paid  by  the  company. 
Messrs.  Hardy  and  Madden  then  claimed  the  balance.  The 
matter  was  discussed  at  a  board  meeting,  and  Mr.  Hardy  said  he 
would  throw  up  the  case  and  act  for  the  other  side  if  the  amount 
was  not  paid,  and  thereupon  the  balance  was  paid.  The  threat 
to  throw  up  the  business  entitles  the  applicants  to  a  review  of 
the  bills  on  taxation,  even  after  they  have  been  paid.  In 
January,  1881,  the  directors  friendly  to  Messrs.  Hardy  and 
Madden,  just  before  retiring,  passed  the  sum  of  seven  guineas  as 

(a)  2  V.L.iL,  Eq.  206;  3  lb,  Eq.  61.  (6)  4  App.  Cas.  391. 
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1881        payment  of  the  outstanding  balance  due  to  them,  and  resolved 

In  re       that  their  costs  should  not  be  taxed.    The  London  agents'  charges 

M^D^^  for  the  appeal  to  the  Privy  Council  are  not  set  out  in  the  bills  of 

^  parte     costs,  and  the  total  charge  for  the  work  done  in  London  is  greater 

Hand  and    in  the  bills  of  costs,  than  the  total  of  the  London  agents'  charges. 

In  Watson  v.  RodweU  (c),  an  account  was  reopened  after  two 

years,  on  the  ground  of  undue  influence. 

The  whole  of  the  two  suits  down  to  the  settlement  of  the 
supplementary  suit  in  November,  1880,  are  to  be  regarded  as  one 
transaction.  In  re  Peach  (cZ);  Re  CaHwright  (e);  Stokes  v. 
Trumper  (/);  Whitehead  v.  Lord  {g)\  In  re  Street  (h). 

Dr,  Madden  (with  him  Box)  for  the  solicitors  contra — Judg- 
ment in  the  first  suit  between  the  Hand  and  Band  Company  and 
the  National  Bank,  was  given  by  the  Privy  Council  in  June, 
1879,  and  in  August,  1879,  everything  was  ready  to  be  parcelled 
out  under  the  decree.  Mr.  Hardy  had  practically  to  give  up  his 
Ballarat  business,  and  be  almost  continually  in  Melbourne,  and  it 
was  on  that  ground  the  directors  resolved  that  his  costs  should 
not  be  taxed.  He  would  not  have  been  compensated  for  all  he 
.     threw  up  if  his  costs  had  been  taxed. 

But  assuming  all  that  has  been  stated,  to  be  true,  the 
Court  has  no  jurisdiction  to  send  those  bills  to  taxation, 
which  have  been  paid  more  than  twelve  months.  The 
balance  said  to  have  been  paid  under  undue  pressure  was 
paid  on  a  resolution  of  the  whole  company,  and  undue  pres- 
sure is  denied.  The  affidavit  of  Mr.  Hardy  says  that  it  was 
untrue  that  he  threatened  to  throw  up  the  case  and  act  for  the 
other  side.  He  asked  the  directors  to  point  out  any  over- 
charges or  unfair  items,  and  said  he  would  consider  them  if  they 
did,  but  that  if  they  persisted  in  taxing,  he  would  cease  to  act 
for  them  and  would  be  at  liberty  to  act  for  the  other  side. 
Sec.  396  of  the  "  Common  Law  Procedure  Statute  1865 " 
applies  to  the  bills  of  costs  relating  to  the  first  suit.  Binna  v. 
Hey  (j)  and  In  re  Wilton  (k)  were  decided  on  section  41  of  6  &  7 

(c)  70h.D.625,aflF.onapp.llCh.D.160.        {g)  7  Ex.  691. 

(d)  2  D.  &  L.  33.  (h)  L.R.,  10  Eq.  165. 

(«)  L.R.,  16  Eq.  469.  {j)  1  D.  &  L.  661 ;  13  L. J.,  Q.B.  28. 

(/)  2  K.  &  J.  232.  (jfc)   13  L.  J.,  Q.B.  17. 
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Victoria,  cap.  73,  of  which  section  396  is  a  transcript.  Watson  v.  1881 
BodweU  (l)  was  an  application  to  the  Court  with  regard  to  a  in  re 
fraudulently  settled  will;  it  was  an  ordinary  case  of  fraud;  it  ^^^^^ 
was  not  a  proceeding  under  the  statutory  power  given  to  the  ^  P<*^ 
Court,  for  then  no  fraud  would  affect  the  question.  Sec.  396  Hand  and 
excludes  the  jurisdiction  of  this  Court  altogether;  but  not  the 
jurisdiction  of  a  Court  of  Equity  in  cases  of  fraud.  [Stawell,  C.J. 
This  section  applies  equally  to  a  Court  of  Equity;  you  do  not 
contend  that  by  filing  a  bill  in  Equity  you  can  in  effect  override 
an  Act  of  Parliament.]  This  section  does  not  oust  the  general 
jurisdiction  which  a  Court  of  Equity  has  to  go  into  a  settled 
account  of  any  kind,  whether  between  attorney  and  client  or 
other  parties.  If  the  applicant  has  delayed  unnecessarily  his 
application,  it  is  a  matter  for  the  Court  of  Equity  to  consider, 
it  is  very  reluctant  to  adopt  such  course:  "Morgan  and 
Daviea'  Co8t9  in  Cham^ry"  330.  As  to  the  bills  of  costs 
not  having  sufficient  particularity,  there  is  a  vast  difference 
between  bills  which  are  delivered  under  section  387  with  the 
immediate  object  of  bringing  an  action  on  them,  and  ordinary 
bills  between  attorney  and  client:  In  re  Pender  (m).  The  bills 
of  costs,  here,  however,  set  out  everything  most  fully.  The  case  of 
HM  V.  Barker  {n)  sums  up  and  overrules  all  the  cases  referred 
to  by  the  other  side.  Successive  bills  of  costs  are  not  to  be 
treated  as  one  bill,  but  as  separate  bills.  [Hiqinbotham,  J.  Does 
the  decision  of  the  Master  of  the  Rolls  in  HaU  v.  Barker  involve 
the  overruling  of  Whitehead  v.  Lord  (o)?]  It  is  cited  in  argument, 
and  he  does  not  follow  it  or  seem  to  approve  of  it.  Re  Cart- 
Vfright  (jp)  was  decided  on  the  express  grounds  that  the  attorney 
himself  reopened  the  bill,  by  placing  items  in  it  which  he  said 
he  had  omitted.  Lord  Chancellor  Selbome  there  expressed  an 
opinion  against  the  contention  of  the  other  side  here. 

This  is  not  really  an  application  to  tax  costs,  it  is  an  attempt 
to  do  by  a  side  wind  what  they  ought  to  go  to  equity  to  do.  But, 
in  order  to  do  that,  they  would  have  to  make  a  distinct  allegation 
of  fraud,  and  that  they  are  not  prepared  to  do.    They  have  no 

W   7  CL  D.  625 ;  11  Ch.  D.  150.  (o)    7  Ex.  691. 

(n)  8  Beav.  209.  {p)  L.B.,  16  £q.  472. 

(ft)  9Ch.D.63S. 

T.LIU,  Vols  VIL,  Law.  V 


Digitized  by 


Google 


270  CASES  AT  LAW.  [V.Ii.K. 

1881  right  to  see  the  London  agent's  bill:  Re  Heritage  (g).    [Sti- 

/JTr^  WELL,  C.J.    In  Hall  V.  Barker  (r),  three  cases  are  mentioned,  but 

^Madd^^  nothing  is  said  to  affect  the  general  rule  in  law  and  equity,  that 

Axparu  where  there  is  a  general  retainer  the  attorney  or  solicitor,  if  duly 

TTnttwo 

Hand  and  paid,  is  bound  to  follow  out  the  particular  suit,  if  there  is  no 
break,  to  the  end:  Ex  parte  Turner,  In  re  Boyle  («);  In  re 
Browne  (t). 


Band  Coy. 


M'Farland  in  reply — Watson  v.  BodweU  (v)  is  distinguished  as 
being  a  suit  in  equity;  that  distinction  cannot  be  supported;  section 
396  applies  generally.  A  threat  to  throw  up  the  case  was  said 
to  be  undue  pressure:  In  re  Hardvng  (w).  The  payment  in 
September,  1879,  was  not  a  settlement:  In  re  Bennett  (x). 
[Stawell,  C.J.  That  refers  to  special  circumstances,  and  they 
are  to  be  considered  only  in  cases  of  enforced  payment.  Pay- 
ment was  voluntary  here.]  In  Carhone  v.  Bomsham  (y),  the 
signification  of  the  term  undue  influence  is  explained.  There 
were  unnecessary  attendances  and  unnecessary  copying  here: 
Nokea  v.  Warton  (z).  [Higinbotham,  J.  Are  those  special  circum- 
stances?] The  charges  for  the  London  agency  work  were  merely 
suppositions;  it  was  drawn  before  Messrs.  Hardy  and  Madden 
received  the  London  agent's  bill;  we  are  entitled  to  have  that 
bill  itself  presented.  The  charges  were  paid  in  the  belief  that 
they  were  the  London  agent's  real  charges. 

Cur.  adv.  vult 

July  13.  Stawell,  C.J.  Summons  referred  to  the  Court  respecting  the 
taxation  of  bills  of  costs  of  solicitors  employed  by  the  Hand  and 
Band  Company  for  a  long  period,  in  carrying  out  litigation  in 
which  they  had  embarked. 

A  suit  had  been  instituted  by  the  company  against  the 
National  Bank,  and  arising  thereout  another,  and  also  transac- 
tions between  the  solicitors  and  the  company.  A  number  of 
bills  of  costs  had  been  delivered  to  the  company;  they  may  be 

{q)  3  Q.B.D.  726.  {to)  lOBoav.  250. 

(r)  9  Ch.  D.  538.  (a)  8  Beav.  467. 

(«)    24  L.  J.,  Eq.  71.  (y)  2  Beav.  76. 

(t)    1  De  G.  M.  &  G.  322.  (z)  5  Beay.  448. 
(v)    7  Ch.  D.  626;  11  Oh.  D.  160. 
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divided  into  three  sets.    The  first  related  substantially  to  the      1881 
first  suit  against  the  bank;  the  second  to  the  second  suit;  the       J^^ 
third  bill  was  for  small  sums  arising  out  of  other  transactions.        ^\^^^  ^^^ 

The  first  bill  was  paid,  more  than  twelve  months  before  the  Ex  parte 
application  to  tax  the  costs  was  made,  and  such  a  payment  Hand  and 
forms  an  insuperable  bar  to  taxation.  Nothing  can  be  more  ^^^^C^^- 
distinct  on  the  subject  than  the  judgment  of  Mr.  Justice 
Patteson  in  Binna  v.  Hey  (a) — "Whenever  the  Act  applies  the 
Court  cannot  send  a  bill  for  taxation  if  it  has  been  paid  more 
than  twelve  months  in  any  case  whatever."  It  was  contended, 
however,  for  the  company  in  this  case  that  payment  meant  a 
voluntary  payment;  that  the  payment  made  by  the  company  was 
extracted  by  a  threat  to  throw  up  the  business  of  the  company 
and  act  against  them,  and  that,  consequently,  it  was  not  such  a 
payment  as  was  contemplated  in  the  proviso  to  the  section.  The 
use  of  any  threat  was  denied,  but  the  minute  made  at  the  time 
in  the  minute-book  of  the  company  seems  to  me  to  decide  the 
question  of  fact  against  the  solicitors.  It  is  scarcely,  however, 
incumbent  on  the  Court  to  express  an  opinion  on  that  point,  for 
assuming  there  was  a  threat — and  a  threat  to  do  that  which  the 
attorney  had  not  power  to  do,  namely,  refuse  to  conduct  a  suit 
to  its  termination — still  a  payment  was  made  within  the  time 
prescribed,  and  so  far  voluntarily  as  to  preclude  the  company 
from  saying  it  was  not  made.  The  lapse  of  time,  therefore,  is  a 
bar  to  taxation  of  the  first  bill. 

It  was  further  urged,  however,  on  behalf  of  the  company,  that 
the  two  suits,  being  so  intermingled  one  with  the  other,  should 
be  regarded  as  one,  and  until  both  had  been  satisfied,  payment 
should  not  be  considered  to  have  been  made.  The  second  suit 
instituted  by  the  company  against  the  bank  was,  in  my  opinion, 
separate  and  distinct  from  the  first,  and  it  is  not  now  competent 
for  the  company  to  contend  that  they  form  one  only.  I  must  be 
allowed  to  add,  however,  that  I  think  a  solicitor  is  not  at  liberty 
to  give  up  a  suit,  in  the  ordinary  acceptation  of  that  word,  until 
its  termination,  assuming  that  he  is  duly  paid  costs  out  of  pocket 
and  other  reasonable  payments.  The  observations  of  the  Master 
of  the  Rolls  in  Hall  v.  Barker  (6),  so  much  relied  on  for  the  com- 
(a)    1  D.  &  L.  661;  13  LJ.  (Q.B.)  28.  [b]  9  Ch.  D.  638. 

V2 


Digitized  by 


Google 


272  CASES  AT  LAW.  [V.  L,  R. 

1881       pany,  had  reference  only  to  bankruptcy  proceedings,  administra- 

fnre       tion  suits,  Or  the  winding-up  of  companies;  he  refers  distinctly 

^Madden^  to  the  three  classes,  and  in  effect  admits  that  except  in  what  is 

Ex  parte     termed  a  "break,"  the  solicitor  cannot  throw  up  the  conduct  of 
United 
Hand  and    the  suit;  and  at  page  45  adds: — ^"In  the  case  of  a  chancery  suit 

AND  Coy.  J  j^g^^^  shown  what  sort  of  a  break  you  may  have;  in  the  case 
of  a  winding-up,  there  are  all  sorts  of  'breaks.'"  I  cannot  regard 
these  observations  as  in  any  way  affecting  the  previous  decisions, 
for  that  which  is  described  as  a  break  forms  a  stop  in  the  pro- 
ceedings that  may  be  fairly  regarded  as  terminating  that  parti- 
cular suit,  so  far  as  the  retainer  is  concerned.  The  payment  of 
the  costs  in  the  first  suit  disposed  of  it. 

On  the  second  suit  a  different  matter  arises,  namely,  whether 
the  special  circumstances  are  suiScient  to  justify  the  Court  in 
now  interfering  after  the  bill  has  been  paid.  Small  circumstances 
seem  sufficient  to  justify  such  a  course — ^for  example,  the  bill 
involving  charges  of  a  large  amount.  In  the  present  instance, 
allegations  susceptible  of  being  rebutted  were  made  which  have 
not  been  rebutted.  There  appear  to  be  three  sufficient  to  justify 
the  Court  in  now  ordering  this  bill  to  be  taxed. 

One  is,  that  charges  were  made  for  the  attendance  of  the  solicitor 
as  well  as  his  town  agent.  It  appears  that  the  solicitor  possessed 
great  experience  in  mining  matters,  and  it  was  alleged  the 
directors  of  the  company  were  particularly  anxious  that  he  should 
attend  in  Melbourne  during  the  progress  of  the  suit,  and  explain 
when  necessary,  to  counsel,  matters  of  a  technical  nature.  I  can 
well  understand  the  desirability  of  such  a  course.  But  that  has 
not  been  sufficiently  explained,  and  there  is  no  evidence  before 
us  to  justify  our  holding  that  any  agreement  had  been  made  that 
the  solicitor  should  receive  the  large  sum  he  charged  for  those 
attendances;  on  the  contrary,  there  is  evidence  that  he  was 
remonstrated  with  on  the  subject.  This  seems  a  special  matter 
requiring  investigation. 

Another  objection  was  made,  that  is,  the  copying  of  certain 
documents  was  charged  for  at  the  rate  of  common  law  folios, 
whereas  the  suit  was  in  equity.  That  probably  may  have  been  a 
mistake,  and  not  done  intentionally,  but  it  also  requires  investi- 
gation.   A  third,  that  documents  were  given  to  counsel  in  the 
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seooikd  suit  which  had  been  used  in  the  first,  and  which  were        I88I 

charged  for  twice  over.     If  a  document  were  mutilated  as  is       /nr« 

alleged  these  were,  it  would  be  necessary  to  supply  fresh  ones,  ^ma^^^^ 

But  it  is  asserted  that  the  same  documents  were  in  these  pro-     ^  P<^^^^ 

United 
ceedings  used  and  charged  for  twice.    On  these  grounds,  there-   Hand  and 

fore,  I  think  special  circumstances  have  been  shown  suflScient     ^^^   ^^' 

to  justify  the  Court  in  remitting  the  second  set  of  costs  for 

taxation. 

A  third  bill,  for  71.  78.  for  work  done  since  December,  is  a 
small  amount,  and  no  importance  has  been  attached  to  it  by  either 
side.  The  order  will  therefore  be,  to  tax  the  bills  from  Sep- 
tember, 1879,  to  December,  1880. 

Although  the  Rule  must  be  absolute,  I  am  not  prepared  yet  to 
say  how  the  costs  should  be  disposed  of.  I  certainly,  without 
farther  investigation,  would  not  grant  costs  to  the  applicants. 
The  consideration  of  the  costs  of  the  Rule  will  be  postponed  until 
the  Court  itself  has  seen  the  second  bill  after  taxation.  To  say 
that  it  should  depend  upon  any  trifling  amount  being  taxed  off 
would  be  very  hard  upon  the  solicitors — to  say  that  it  should 
depend  upon  the  usual  proportion  of  a  third  being  taxed  off 
might  be  hard  upon  the  client.  A  great  deal  will  depend,  not 
only  upon  the  amount,  but  the  nature  of  the  items  taxed  off. 
No  order  as  to  costs  of  Rule  until  after  taxation. 

Stephen,  J.  I  was  not  present  at  the  argument,  so  I  do  not 
take  any  part  in  the  judgment. 

HiGiNBOTHAM,  J.  I  concur  in  thinking  it  would  be  advisable 
to  have  the  second  set  of  bills  taxed. 

Order  to  tax  the  bUls  of  costs  between  Sep- 
terriber,  1879,  and  December,  1880. 

Attorneys  for  the  applicant:  Klingender,  Charsley  &  Dickson. 
Attorney  for  the  respondents:  F.  Madden. 
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1881         WILSON  V.  THE  RISING  STAR  QUARTZ  MINING  COMPANY  (LIMITED). 
July  4,  5,  18.  Agreement^Auri/erous  aand— Construction— Measure  of  damages, 

A  company  contracted  with  W.  to  allow  him  **  to  collect  clean  and  take  away 
all  mnndic  sand  and  pyrites  from  the  company's  battery  after  the  mnndic  sand 
and  pyrites  had  passed  from  the  tables  and  amalgamating  barrels  and  outside  the 
company's  battery  house"  at  so  much  per  ton.  They  had  not  then,  and  did  not 
erect,  any  amalgamating  barrels,  but  used  blanket  tables ;  and,  some  time  after 
the  agreement,  instead  of  allowing  the  sand  to  pass  from  the  tables  outside  the 
battery-house,  saved  the  sand  from  them,  and  extracted  the  gold  from  it,  allowing 
none  of  the  sand  to  go  to  the  plaintiff. 

Held,  that,  under  this  agreement,  the  plaintiff  was  entitled  to  all  the  sand  after 
it  had  passed  over  the  tables,  and  through  the  amalgamating  barrels ;  but  that  the 
measure  of  damages  for  breach  of  the  agreement,  was  not  the  value  of  the  sand 
saved  from  the  tables,  but  the  hypothetical  value  which  such  sand  would  have 
had,  after  having  been  passed  through  amalgamating  barrels. 

Rule  nisi  to  enter  a  verdict  for  the  defendant  pursuant  to 
leave  reserved;  or,  failing  that,  for  a  new  trial,  on  the  ground 
that  excessive  damages  had  been  given  by  the  jury. 

This  was  an  action  tried  at  Ballarat  before  Higinbotham,  J., 
for  the  breach  of  an  agreement  whereby  the  defendant  company 
had  agreed  with  the  plaintiff  that  he  should  have  "  the  whole  and 
sole  right  to  collect,  clean,  and  take  away  all  mundic  sand  and 
i  pyrites  from  the  company's  battery  after  the  said  mundic  sand 

i  and  pyrites  has  passed  from  the  tables   and  amalgamating 

I  barrels,  and  outside  the  said  company's  battery-house,  for  and 

during  a  period  of  three  years"  from  the  date  of  the  agreement, 
at  the  price  of  31,  per  ton.  The  agreement,  which  was  dated  the 
27th  April,  1880,  was  not,  in  fact,  signed  until  the  24th  July, 
1880;  but  the  plaintiff  worked  under  the  agreement  from  the 
time  it  was  drawn  up,  and  took  all  the  mundic  sand  and  pyrites 
which  came  outside  the  company's  batteiy-house  by  the  apparatus 
the  company  then  had.  It  appeared  that  the  words  "and 
amalgamating  barrels"  were  an  interlineal  insertion,  made  at  the 
time  of  the  execution  of  the  agreement.  The  plaintiff  had  pre- 
viously been  working,  for  some  time,  under  other  agreements  with 
the  company.  On  the  14th  July,  1880,  the  plaintiff  made  an  offer 
to  the  company  to  take  the  blanket  sand  obtained  from  the  com- 
pany's battery,  and  to  pay  them  4il,  a  ton  for  it;  but,  owing  to  the 
opposition  of  a  large  number  of  shareholders,  this  offer  was  not 
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accepted.  The  blanket  sand  was  that  saved  by  blankets  kepton  the       1881 
tables  within  the  battery  house;  the  sand  so  saved  was  taken  from     -Wuaoix 
the  blankets  by  washing  them,  and  was  ultimately  forwarded  by  Rign^Q  g^^ 
the  company  to  Sandhurst  to  be  treated.    It  was  given  in  evidence    Q-M.  Coy. 
that  in  or  about  March  or  April,  1880,  the  plaintiff  had  been 
receiving  this  blanket  sand  for  about  a  fortnight,  paying  for  it 
at  the  same  rate  per  ton  as  he  paid  under  the  agreement  for 
mundic  sand  and  pyrites;  but  that  the  company  then  objected  to 
his  removing  any  more  of  the  blanket  sand,  until  they  had  had  a 
test  with  amalgamating  barrels,  and  that  after  that  he  never 
received  any  more  of  the  blanket  sand.  Amalgamating  barrels  were 
never  erected  by  the  company.   Machinery  for  grinding  and  arrest- 
ing mundic  had  been  erected  by  the  plaintiff,  on  the  strength  of  the 
agreement,  at  a  cost  of  700^.    At  th«  trial,  the  learned  Judge  was 
of  opinion  that  under  the  agreement  the  plaintiff  was  entitled  to 
all  sand,  blanket  or  otherwise,  which  was  saved  either  inside  or 
outside  the  battery  house,  but  reserved  leave  to  the  defendant  to 
move.    The  jury  found  a  verdict  for  the  plaintiff  for  475Z.  68.  5d., 
made  up  as  follows: — 

Proceeds  of  blanket  sand,  as  shown  on  company's  balance- 
sheet,  31st  December,  1880  £666.14    7 

5|  tons  since  balance-sheet       54    0    0 

37tons2cwt.       

Less  allowance  at  32.  per  ton     

Cost  of  treatment  

£475    6    5 

Dr.  Madden  and  Box  showed  cause — ^The  offer,  in  July,  of  the 
plaintiff  to  pay  4Z.  a  ton  for  the  blanket  sand  was  stated  by  the 
plaintiff  to  be  an  offer  of  an  additional  11.  a  ton,  in  consideration 
of  the  defendants  employing  their  own  men  to  shift  the  blankets, 
and  in  consideration  of  their  placing  it  out  ready  for  the  plaintiff 
to  load.  The  construction  of  the  agreement  turns  on  the  word 
"after;"  we  say  it  mean's  that  all  the  sand  and  pyrites  from  the 
tables  are  to  be  the  plaintiff's,  but  that  they  are  to  pass  over  the 
tables  before  they  become  his.  The  defendants  say  it  means  all 
pyrites  which  "  shall  pass  over."  The  learned  Judge  at  the  trial 
did  not  construe  the  agreement  erroneously;  the  agreement  is 
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1881       ambiguous.    The  sand  is  never  put  through  the  amalgamating 

Wilson     barrels,  since  the  defendants  have  none;  but  it  none  the  less 

RISU70  Star  ^^i^^  ^^  plaintiff's,  it  is  to  his  advantage  that  amalgamating 

Q.M.  Coy.    barrels  have  not  been  erected;  it  is  admitted  that  nothing  but 

blanket  sand  (that  which  is  now  sent  away  to  be  treated)  would 

be  put  through  the  amalgamating  barrels;  the  mundic  sand  would 

not  pass  through  them. 

As  to  the  damages  being  excessive,  it  was  proved  that  thirty- 
seven  tons  of  blanket  sand  were  sent  away  to  be  treated  by  the 
def  endants,'and  that  if  it  had  passed  .through  the  amalgamating 
barrels,  it  would  have  been  reduced  in  value  about  11.  a,  ton,  and 
it  may  be  that  allowance  should  be  made  for  its  not  passing 
through,  and  the  verdict  be  reduced  by  that  amount,  viz.,  372. 

Holroyd,  Q.C.,  and  M'Farland,  in  support  of  the  Eule — There 
is  evidence  that  the  plaintiff  saw  the  blanket  sand  going  away 
for  treatment,  and  made  no  objection;  also,  that  the  words  ''and 
amalgamating  barrels"  were  inserted  in  order  to  aUow  the 
defendants  to  put  up  amalgamating  barrels  if  they  found  it 
profitable.  They  were  under  no  obligation  to  sell  to  plaintiff. 
As  to  the  construction  of  the  agreement,  passing  "from"  the 
tables  must  mean  passing  *'  over,"  and  consequently  the  plaintiff 
is  not  to  get  such  as  adheres  to  the  blankets — the  blanket 
sand.  The  plaintiff  knew  all  did  not  pass  out,  but  that  some 
remained  on  the  tables.  The  plaintiff  was  working  for  some 
months  after  this  agreement  was  drawn  up,  and  before  it  was 
executed,  and  did  not  get  the  blanket  sand,  yet  he  now  says  be 
is  entitled  to  it.  It  was  not  contemplated  by  the  agreement  that 
he  should.  The  plaintiff's  offer  of  U.  a  ton  may  be  taken  as 
evidence  that  he  did  not  think  the  blanket  sand  within  the 
contract.  [Higinbotham,  J.  In  his  letter  making  that  offer  he 
says,  "  as  you  have  had  a  test,"  meaning  that  since  the  company 
found  it  would  not  pay  them  to  erect  amalgamating  barrels,  he 
would  pay  them  an  additional  sum  in  consideration  of  their 
dispensing  with  them.  Only  blanket  sand  passes  through  the 
amalgamating  barrels,  and  therefore  the  use  of  those  words  seems 
to  show  that  the  company  contemplated  the  blanket  sand  being 
comprised  in  the  agreement]  Blanket  sand  is  different,  as  shown 
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by  the  plaintiff  himself,  from  mundic  sand  and  pyrites,  and  blanket        18S1 
sand  is  really  all  that  is  being  sued  for  in  this  action.    There  is     wilson 
no  substantial  ground  of  complaint  in  the  omission  of  the  defen-  ^^^^^^'  q^^^ 
dants  to  erect  amalgamating  barrels;  if  they  were  erected  the   QM.  Coy. 
plaintiff  would  get  still  less,  and  be  in  a  worse  position.   At  most 
there  was  only  an  implied  covenant  to  erect  amalgamating 
barrels,  and  there  is  no  breach  of  agreement  in  not  erecting 
them. 

The  damages  are  excessive.  The  cost  of  cleaning  and  of  saving 
the  sand  in  blankets  was  not  deducted;  allowance  was  made  only 
for  the  treatment  in  Sandhurst  There  is  an  implied  contract 
here,  and  such  expenses  should  be  allowed  for:  James  v. 
Cochrane  (a). 

Cur.  adv.  vult 

Stawell,  C.J.  Bule  nisi  to  set  aside  a  verdict  for  the  plaintiff  July  is. 
with  damages  475i.  Qs.  5d,  and  to  enter  a  verdict  for  the  defen- 
dant;  or  failing  that,  for  a  new  trial,  on  the  ground  that  the 
damages  are  excessive.  Leave  was  reserved  at  the  trial  to  reduce 
the  damages,  but  apparently  the  defendant  does  not  wish  to 
avail  himself  of  that  reservation. 

The  defendants,  a  mining  company,  erected  ordinary  stampers 
for  quartz  crushing,  with  a  table  over  which  the  crushed 
particles  are  allowed  to  pass,  a  great  proportion  of  them  being 
retained  by  blankets  arranged  so  as  to  catch  the  finer  gold  and 
pyrites,  which  might  otherwise  have  been  carried  away.  The 
deposit  on  this  table  was  called  "  blanket  sand."  There  was  the 
ordinary  battery  house,  and  ordinary  aperture,  through  which  the 
refuse  was  allowed  to  flow  outside  the  battery  house.  Whilst 
the  machinery  was  in  this  state  the  defendant  company  entered 
into  an  agreement  with  the  present  plaintiff  to  allow  him ''  to 
collect,  dean,  and  take  away  all  mundic  sand  and  pyrites 
from  the  company's  battery  after  the  mundic  sand  and 
pyrites  has  passed  from  the  tables  and  amalgamating  barrels 
and  outside  the  company's  battery-house."  That  is  very  plain  and 
intelligible.  As  I  read  it,  the  blanket  sand  belonged  to  the  com- 
pany, but  all  that  passed  away  from  the  blankets  and  from  these 

(a)  7  Ex.  170. 
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1881  tables  and  went  outside  the  company's  battery-house  belonged  to 
Wilson  the  plaintiff.  This  agreement  was  written  out  several  months 
Rising  Star  ^^^^^^  ^t  ^^  actually  signed,  and  before  signature  these  words 
Q.M.  Cot.  '^ere  added,  "  and  amalgamating  barrels."  So  far  as  the  evidence 
extends,  neither  party  could  foretell  precisely  what  would  be  the 
result  of  using  these  barrels.  All  the  sand  from  the  blankets 
was  to  be  put  into  the  barrels ;  the  gold  was  to  be  extracted, 
and  the  refuse  would  have  flowed  in  due  course  outside  the 
battery-house,  and  would  have  belonged  to  the  plaintiff.  Those 
words,  "and  amalgamating  barrels,"  were  inserted  before  the 
execution  of  the  document,  and  are  now  a  portion  of  the  agree- 
ment. The  defendants  found  that  these  amalgamating  barrels 
were  a  great  deal  more  expensive  than  the  yield  from  them 
warranted.  They  were  injurious  to  the  defendants,  and  did  not 
benefit  the  plaintiff,  who  offered  to  give  a  price  of  4i.,  instead  of 
SI,  per  ton,  if  these  barrels  were  not  used.  That  offer  was 
accepted  provisionally  by  the  defendants,  but  before  the  minutes 
of  the  resolution  accepting  it  were  confirmed  it  was  agreed  to 
rescind  it.  Ultimately  that  agreement  was  not  carried  out,  and 
the  plaintiff  declares  on  the  contract,  laying  his  breach  in  the 
words  of  the  original  agreement,  and  alleging  that,  although  he 
paid  3^.,  yet  he  was  not  allowed  to  take  away  the  refuse. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  damages 
amounting  to  the  full  value  of  this  blanket  sand,  less  the 
expenses.  The  defendants  allege  that  that  is  more  than  the 
plaintiff  is  entitled  to;  and  I  quite  agree  with  them,  because 
the  damages  were  the  loss  to  the  plaintiff,  not  of  the  blanket 
sand  in  the  condition  in  which  it  was  on  the  tables,  but  of  the 
blanket  sand  after  it  had  passed  through  the  amalgamating 
I  barrels,  that  being  what  he  was  to  receive  under  the  original 

agreement;  and  the  proper  measure  is  the  value  of  the  refuse 
after  it  had  gone  through  the  imaginary  process  of  passing 
through  the  barrels.  It  is  obvious  that  both  parties  have  made 
a  mistake,  and  that  it  is  a  matter  for  both  to  arrange.  If  th  jy 
do  not  do  so,  we  must  make  the  Rule  absolute  for  a  new  ti*.al, 
which  will  merely  entail  costs  on  each.  We  therefore  postpone 
giving  formal  judgment  until  the  case  has  been  considered  by 
the  parties. 


Digitized  by 


Google 


VOL  VH]  XLV  VICT.  279 

Stephen,  J.    A  little  consideration  of  the  words  in  the  agree-       issi 
ment  which  are  interlined,  together  with  the  question,  for  whose     Wu^k 
benefit  were  those  words  introduced,  seem  to  me  to  make  it  j^^j,^'  g,j,^^ 
clear  that  the  substance  of  the  agreement  was  that  the  plaintiff  Q-^  Cot. 
should  have  all  the  refuse  which  passed  outside  the  battery 
house,  after  passing  through  the  amalgamating  barrels.    That 
beiug  80,  the  defendants  have  committed  a  breach  of  that  agree- 
ment in  consequence  of  their  adopting  a  different  course  of 
extracting  the  gold,  and  not  erecting  the  amalgamating  barrels. 
The  verdict  for  the  plaintiff  is  therefore  right.     But  then,  the 
damages  have  been  given  on  a  wrong  basis.    The  jury  have 
given  the  plaintiff  the  estimated  value  of  the  gold  which  they 
thought  was  his^  but  the  gold  was  not  his.    The  plaintiff  is  only 
entitled  to  what  he  would  have  made  if  the  defendants  had 
carried  out  their  contract  specifically,  and  erected  amalgamating 
barrels.    The  parties  having  now  got  the  decision  of  the  Court 
as  to  what  is  the  meaning  of  the  contract,  it  would,  I  think,  be 
most  suicidal  to  have  another  trial 

HiGiKBOTHAM,  J.  I  am  of  the  same  opinion.  At  the  trial,  the 
only  question  in  dispute  was  as  to  the  meaning  of  the  words  in 
the  agreement,  "  after  the  mundic  sand  has  passed  from  the  tables 
and  outside  the  building;"  and  it  was  broadly  contended  by  the 
defendants,  that  until  the  mundic  sand  and  pyrites  had  passed 
outside  the  building,  the  plaintiff  had  no  rights  whatever  under 
this  agreement,  and  that  it  was  open  to  the  defendants  at  any 
stage  of  the  process  within  the  battery-house  to  stop  all  the 
mundic  sand  and  pyrites  that  they  could,  and  apply  it  to 
their  own  purposes.  I  think  that  is  an  erroneous  contention,  and 
that  the  plaintiff  is  entitled  to  all  the  mundic  sand  and  pyrites 
that  resulted  from  the  crushing,  after  it  had  passed  through  the 
amalgamating  barrels. 

With  respect  to  the  damages,  I  concur  with  the  other  members 
of  the  Court  in  thinking  that  the  jury  have  not  adopted  the 
proper  measure  of  damages.  I  directed  them  not  to  find  as  in 
an  action  of  wrong,  but  as  on  a  contract,  and  to  endeavour  to 
assess  such  damages  as  would  place  the  plaintiff  in  the  same 
position  as  if  the  contract  had  been  carried  into  effect.    A  point 
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1881        has  since  been  developed  in  the  argument,  which  was  not  sog- 
WiLsozf     gested  by  either  party  at  the  trial,  viz.,  that  in  respect  to  blanket 
Risiifo  Stab  ^^"^^  *^®  plaintiff  would  only  be  entitled  to  the  value  of  so  much 
Q.M.  Coy.    of  it  as  would  have  remained  after  it  had  passed  through  the 
amalgamating  barrel     No  evidence  was  given  what  deduction 
would  be  made  in  value  by  passing  the  sand  through  the  barrel. 
It  would  be  much  better  that  the  parties  should  agree,  as  no 
doubt  they  can  agree,  without  much  difficulty,  in  arriving  at  the 
exact  amount  which  would  have  been  deducted  by  the  amalga- 
mating barrels  if  they  had  been  used;  and  that  amount,  whatever 
it  may  be,  ought  to  come  off  the  verdict  which  the  jury  have 
given  for  the  plaintiff. 

Attorneys  for  plaintiff:  F,  Madden,  for  Hardy  Jk  Madden, 
Ballarat. 
Attorney  for  the  defendants:  Lyons,  for  /.  E.  Geake,  Daylesford. 


Jtdy  6,  7,  18.  SCOTT  v.  THE  MAYOR,  &c.,  OF  COLLINGWOOD. 

"Looal  Oovemment  Act  1874"  (^a.  606),  sees.  380,  4A9-'Corporathn— Highway— 
Cl^^/(^MJ^  r*  ^^0w-^S,fHiUwt^^  Unfenceddrain^Negligence— Nuisance, 

^     '  d/ia,  ^  ^  "VMiere  an  nnf  enced  drain  existed  on  a  highway  within  the  municipal  bonndaries  of 

^^  *       the  defendant  corporation,  but  which  drain  had  not  been  conBtmcted  by  the 

defendants, 

Held,  in  an  action  of  negligence,  for  injuries  sustained  by  the  plaintiff's  hoTse 
and  buggy  falling  into  the  drain,  that  as,  under  sec.  380  of  the  "  Local  OcvemmeiU 
Act  1874,"  the  defendants  had  the  care  and  management  of  the  highway,  and  under 
sec.  439  all  drains  were  vested  in  the  defendants,  they  were  liable  for  the  injury 
arising  from  the  condition  of  the  drain. 

Per  Stawell,  0.  J.  Where  an  indictment  for  a  nuisance  will  lie,  an  action  by  a 
person  specially  injured  will  lie. 

Per  Higinhoiham,  J.  The  obligation  in  a  municipal  corporation  to  keep  a  public 
road  or  street,  and  every  part  of  it,  in  repair,  and  in  a  condition  reasonably  safe  for 
use  by  the  public,  arises  the  moment  the  road  or  street  is  formed ;  and  when  once 
it  exists,  the  council,  as  the  caretakers  and  managers  of  the  road  or  street,  never 
can  divest  themselves  of  it. 

Demurrer  to  Plea. 

Declaration  (First  count):  For  that  the  defendants  are  a  corporation  within  the 
meaning  of  "The  Local  Oovemment  Act  1874,"  and  as  such  corporation  have  the 
care  and  management  of  a  certain  portion  of  a  certain  highway  called  Reilly- 
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street,  And  they  so  negligently,  carelessly,  and  improperly  managed  and  kept         1931 

the  same  that  they  permitted  an  open  drain  to  oontinae  and  ran  longitndinally  • 

thiongh  the  aforesaid  portion  of  the  said  highway,  nnfenced  and  otherwise        Soorr 
anprotected,  so  that  it  became  dangerous  and  unsafe  to  persons  using  the  said  -^. ^J^  jl 
lughwsy,  and  the  defendants  had  notice  of  the  same,  and  the  plaintiff  was  qj  Coujno* 
Uwfolly  using  the  said  highway  when,  by  reason  of  the  aforesaid  negligence,  ftc.,        wood. 
of  the  defendants,  his  horse  and   buggy  fell   into  the  drain,  whereby,   &o, 
[Seeond  count):  That  whilst  the  defendants  were  a  corporation,  ftc.  (cu  in  Vie  firti 
amt)  tiiere  was  vested  in  and  belonging  to  the  defendants,  as  such  corporation 
and  municipality,  a  portion  of  a  certain  public  open  drain,  &c.  (alleging  damage  as 
afra  count), 

PUAs  [inter  ctlia):  (2)  That  the  defendants  did  not  construct  the  said  drain. 

Dkhxtrbee  to  second  plea.— For  that  by  *'  The  Local  Oovemment  Act  1874,"  the 
defendants  at  the  time  of  the  committing  and  happening  of  the  grievances  afore- 
iikL  had  the  care  and  management  of  the  said  street,  and  under  the  said  statute 
the  defendants  are  the  proprietors  of  the  said  drain  in  the  first  and  second  counts 
reqiectiTsIy  mentioned,  and  it  is  immaterial  by  whom  the  said  drain  was  con- 
itmeted. 

Dr,  Mojckay  (with  him  McFarland)  in  support  of  the  demurrer 
—It  may  be  necessary  for  the  Court  to  take  a  new  departure  in 
thb  case,  as  in  the  case  of  Mersey  Docks  Trustees  v.  Oibbs  (a).  It 
has  been  decided  several  times,  that  a  corporation  is  liable  for  acts 
of  misfeasance;  but  the  question  here  is  whether  a  corporation  is 
liable  for  pure  nonfeasance.  Borough  of  Bathurst  v.  Macpher- 
9on  {b)h  €k  similar  case  to  this;  but  there  the  corporation  had 
consixacted  the  drain  themselves.  Here  the  defendants  did  not 
construct  the  drain.  "  Individuals  may  be  made  liable  for  non- 
feasance as  well  as  for  misfeasance  by  which  another  suffers;  and 
also  there  is  now  no  longer  held  to  be  any  sound  distinction 
between  individuals  and  corporations  in  respect  to  such  liability," 
^rStaiueU,  C.  J.,  in  Chrieve  v.  Mayor  of  Melbourne  (c).  The  express 
words  of  sec.  380  of  the  "Local  Oovemment  Act  1874,"  which  im- 
pose upon  the  corporation  the  care  and  management  of  the  street, 
are  relied  upon  by  the  plaintiff.  The  words  of  the  New  South 
Wales  statute,  in  the  Borough  of  Bathurst  v.  Macpherson  (6)  are 
"care,  construction  and  management,"  here  they  are  "care  and 
management."  The  words  of  sec.  439  of  the  ''Local  Oovemmeni 
Act  1874"  are  very  explicit,  and  vest  in  the  corporation  all  drains, 
whether  made  before  the  Act  or  after.  The  common  law  liability 
of  the  def  endaht  is  also  relied  on.    Indictments  and  actions  are 

(a)   L.R.,  1  B.  &  I.  App.  93.  (6>   4  App.  Cas.  256. 

(c)    1  W.W.  &  a'B.,  L.  at  p.  98. 
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1881       almost  convertible  terms:  wherever  an  indictment  will  lie  against 

SeoTT       ^  public  body  for  a  public  nuisance,  an  action  will  lie  at  the  suit 

Mayor,  ftc    ^^  ^^^  private  individual  injuriously  aflFected   thereby.     The 

orCoLLiua-  following  cases  were  also  cited: — Mayor  of  Lyme  Regis  v.  jffen- 

ley  (d);    Pamaby  v.  Lancaster  Canal  Coy.  (e);    HartnaU  v. 

Eyde  Commiasionsra  (/);  Coe  v.  Wise  (g);  Barnes  v.  Ward  (h); 

Wilson  V.  Mayor  of  Halifax  (j);   Levvngston  v.  Poor  Law 

Guardians  {k);    Gibson  v.  Mayor  of  Preston  (I);    White  v. 

Hindley  Local  Board  (m);  Dvmimelow  v.  Mayor  of  St  Kilda  (n); 

Phillips  V.  Mayor  of  Melboui^ne   (o);  Mayor  of  BaUarat  v. 

Victoina     United    Mining    Coy,    (p);    Jollife    v.     Wallasey 

Board  (q). 

Hodges  (with  him  Gilchrist  and  Hood)  in  support  of  the  plesr- 
Beed  v.  Mayor  of  FUzroy  (r)  and  SAirg  0/  Barrabool  v.  Torr  («) 
are  relied  on  by  the  defendant.  [Higinbothah,  J.  In  Beed  v. 
Mayor  of  Fitzroy,  they  failed  in  showing  that  the  council  had 
ever  repaired  that  particular  part  of  the  footpath.  Stawell,  G.J. 
Fellows,  J.,  when  at  the  Bar,  laid  down  the  proposition,  and  I  was 
disposed  to  concur  in  it,  that  if  the  council  repaired  part  of  a 
street  they  were  bound  to  repair  all,  but  that  they  were  not 
bound  to  repair  any  portion  of  a  street  which  had  never  been 
repaired.]  The  Court  will  have  to  overrule  Meed  v.  Mayor  of 
Fitzroy  if  it  decide  for  the  plaintiff  here.  In  Borough  of  Bathurst 
v.  Macpherson  {t)  the  corporation  had  constructed  the  dnun, 
and  that  fact  forms  the  foundation  of  the  decision,  as  is 
shown  by  Mersey  Docks  Trustees  v.  Gibbs  (v),  and  the  other 
cases  cited  in  the  argument  and  commented  on  in  the  judg- 
ment in  that  case.  We  rely  upon  that  case  in  support  of  our 
plea.  [Stawell,  C.J.  Ryan  v.  Mayor  of  Malmsbury  (w) 
seems  in  point.     The  plea  is  that    the  corporation  did  not 

{d)   8  Bligh  N.S.  at  pp.  713,  714.  (n)  5  A.J.R.  76. 

(e)    11  A.  &  E.  223.  (o)  1  V.L.IL,  L.  76. 

(/)  4  B.  &  S.  361;  33  L.J.,  Q.B.  39.  {p)  4  V.L.IL,  E.  13. 

{g)    6  B.  &  S.  440;  L.R.,  1  Q.B.  711.  {q)  L.R.,  9  C.P.  62. 

(h)    9  0.B.  392.  (r)  4A.J.R.109. 

(;)  L.R.,  3Ex.  114.  («)  2V.R.,  L.66. 

(k)   2  Ir.  R.,  C.L.  203.  (0  4  App.  Gas.  266. 

{I)     L.R.,  6  Q.B.  218.  (v)  L.R.,  1  £.  ft  I.  App.  93. 

(m)  L.R.,  10  Q.B.  219.  {w)  1  AJ.R.  29 
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construct  the  sewer;    if  they  took  it  over,  did  not  they  take        1881 
it  with  all  liabilities?]     That  plea  is  to  traverse  the  facts       ^^^ 
stated  in  the  declaration,  which  alleged  the  constraction  of  the  vr     ^*  ^ 
drain  by  the  defendants.    [Higinbotttam,  J.    When  persons  are  of  Golliko- 
incorporated  by  Act  of  Parliament  for  a  purpose,  and  have  full 
power  to  execute  this  purpose,  they  are  under  an  obligation  from 
time  to  time  to  repair.] 

Dr.  Mackay  in  reply — ^^'May,'*  in  section  376  of  the  ''Local 

(kvemment  Act  1874,"  is  to  be  read  as  "must:"  R.  v.  Com- 

mmcyMTB  of  Flochwold  (x);  Leader  v.  Moxon  {y)\  JuHua  v. 

Biehap  of  Oxford  {z). 

Cur.  adv.  wdt 

Stawell,  C.J.  The  declaration  contains  two  counts.  The  /uZy  18. 
first  under  the  section  which  gives  the  care  of  the  public  streets 
to  the  municipal  bodies,  averring  that  the  defendants  took  so 
little  care  in  the  management  of  this  street  that  the  plaintiff 
with  his  carriage  and  horse  was  thrown  into  a  drain  and 
injured.  The  second  for  the  same  injury,  alleging  the  drain  had 
been  vested  by  the  same  statute  in  the  defendant  corporation, 
and  averring  that  that  which  had  been  vested  in  them  was  in 
such  a  condition  as  to  lead  to  the  injury  from  which  the  plaintiff 
suffered.  Flea,  amongst  others,  that  the  defendants  did  not 
construct  the  drain.  It  appears  to  me  that  on  both  counts  the 
pl&mtiff  is  entitled  to  our  judgment,  and  that  we  should  be 
disturbing  matters  which  have  been  adjudicated  upon  in  this 
Court,  and  in  the  Courts  at  home,  if  we  allowed  it  to  be  supposed 
ibat  any  doubt  existed  on  the  subject. 

There  have  been  a  series  of  decisions  on  various  matters  inci- 
dentally bearing  upon  this  point,  in  which  I  fully  concur;  and 
substantially  they  amount  to  this,  that  any  one  of  these  corporate 
bodies  which  begins  to  repair  a  street  entrusted  to  its  control,  is 
bound  to  execute  the  repairs  in  a  careful  manner,  and  bound  also 
to  keep  the  portion  of  the  street  under  repair  in  such  a  way  as 
that  no  accident  may  result  from  want  of  proper  and  sufficient 
repair.    It  would  be  perfectly  competent  for  them  to  name  fixed 

(z)  2  ChittyBep.  251.  (z)   4  Q.KD.  245,  525;  5  App.  Cas. 

(y)  2  W.  Black.  924.  214. 


Digitized  by 


Google 


284  CASKS  AT  LAW.  [V.  L.  B. 

1881       termini  between  which  they  intended  to  repair  the  street  and 
ScoiT       then  no  question  could  arise;  for  having  begun  to  repair  that 

Mayor,  &a    P^^'ticular  part,  they  would  not  be  answerable  for  the  remainder. 

orCoLLiKG-  Nothing  of  the  kind  was  done  here.  The  corporation  took 
poasession  of  the  street  with  the  drain  ready  made  in  it^  and 
they  were  bound  to  keep  this  drain  in  such  a  manner  as  that  no 
injury  would  be  caused  by  its  condition. 

It  is  alleged  in  the  second  count  that  in  consequence  of  their 
negligence,  and  the  condition  they  allowed  this  drain  to  fall 
into,  the  plaintiff  received  serious  injury.  If  that  be  so,  they 
are  subject  to  an  indictment  for  a  nuisance;  and  if  an  indict- 
ment for  nuisance  would  lie,  an  action  for  negligence  will  also 
lie.  That  an  indictment  for  nuisance  would  lie  is  shown 
by  R  V.  Watts  (a).  "  Indictment  for  not  repairing  a  house  stand- 
ing upon  the  highway,  ruinous  and  like  to  fall  down,  which  the 
defendant  occupied  and  ought  to  repair  ratione  tenv/rce  suob. 
The  defendant  pleaded  not  guilty,  and  the  jury  found  a  special 
verdict,  viz.,  that  the  defendant  occcupied,  but  was  only  tenant  at 
will;  and  whether  he  was  liable,  was  the  question  Et  per  Cur. 
The  ratione  tenurce  is  only  an  idle  allegation,  for  it  is  not  only 
charged,  but  found,  that  the  defendant  was  occupier,  and 
in  that  respect  he  is  answerable  to,  the  public,  for  the 
house  was  a  nuisance  as  it  stood,  and  the  continuing 
the  house  in  that  condition  is  coptinuing  the  nuisance.'* 
That  case  is  cited  and  approved  of  in  Ta/rry  v.  Askton  (6),  a 
case  with  which  every  practitioner  is  familiar,  and  embodying 
very  important  principles.  Blackburn,  J.,  in  his  judgment 
observes,  ''It  is  not  a  nuisance  in  itself.  But  if  the  defendant 
knowingly  maintained  it  in  &  dangerous  state  he  would  then  be 
indictable  for  the  nuisance.  This  much  is  clearly  decided  by 
Reg.  V.  Watson'' 

I  do  not  mean  to  say  that  this  drain  would  necessarily  be  a 
nuisance,  but  it  is  described  here  in  such  a  way  as  to  justify  the 
Coui-t  in  considering  it  a  nuisance,  though  it  may  be  capable  of 
being  so  protected  as  to  cease  to  be  so.  The  defendants 
became  possessed  of  this  drain  in  some  way,  and  assuming 

(a)  1  Salk.  357.  S.C.,  nom.  S,  v.  Watson;       {b)   1  Q.B.D.  314. 
2  Ld.  Raym.  856. 
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most  favourably    for   them   that    it   was  ready   made   when        1881 
they   received    possession    of    this    street,   they    are    now  in       gcorr 
possession  of  it,  and  are  bound  to  keep  it  in  such  a  condi-  j^^^yor  &o 
tion  that  it  is  not  to  be  a  nuisance.    I  do  not  see  any  sound  ov  Colling- 

WOOD 

distinction  between  the  responsibility  devolving  upon  an  owner, 
and  that  devolving  upon  a  corporation  who  are  entrusted  with  the 
care  and  management  of  the  streets. 

There  is  another  case,  R.  v.  PeoUey  (c),  in  which  the  same 
view  is  entertained.  The  marginal  note  is,  ''If  the  owner  of 
land  erect  a  building  which  is  a  nuisance,  or  of  which  the 
occapation  is  likely  to  produce  a  nuisance,  and  let 
the  land,  he  is  liable  to  an  indictment  for  such 
nuisance  being  continued  or  created  during  the  term,"  and  Little- 
dale,  J.,  thus  expresses  himself: — ^''If  a  nuisance  be  created 
and  a  man  purchase  the  premises  with  the  nuisance  upon  them, 
though  there  be  a  demise  for  a  term  at  the  time  of  the  purchase, 
80  that  the  purchaser  has  no  opportunity  of  removing  the 
nuisance,  yet,  by  purchasing  the  reversion,  he  makes  himself 
liable  for  the  nuisance." 

The  case  on  which  the  defendant  relied,  not  so  much  directly 
as  indirectly.  Borough  of  Bathurst  v.  Macpherson  (d),  and  on 
which  he  dilated,  apparently  in  support  of  this  plea,  must  not  be 
over-estimated,  or  conclusions  inferred  from  it  which  were  never 
intended  to  be  inferred  by  the  learned  Judges  who  decided  the 
case.  It  was  an  appeal.  The  Court  in  New  South  Wales  thought 
the  action  would  not  lie.  The  appellate  Court,  holding  that  it 
would,  of  course  desired  to  show  that  various  circumstances 
made  it  clear  beyond  doubt  that  the  action  would  lie,  and 
refer  to,  and  comment  upon,  all  those  facts  which  render 
their  judgment  still  stronger.  But  the  whole  judgment  as 
regards  the  conclusion  to  be  fairly  deduced  from  it  appears  to  be 
this,  that  persons  charged  with  the  care  and  management,  are 
answerable  for  the  condition  of,  the  street,  or  particular 
matter  entrusted  to  their  care  and  management. 

I  think,  that  the  defendants  have  taken  over  that  which  may 
possibly  be  a  damnoaa  herediiaa,  but  they  are  answerable  to  the 
public  so  to  keep  it  as  that  it  shall  not  prove  injurious  to  any 

(c)    1  A.  &  E.  822.  id)  4  App.  Cas.  256. 

V.L.R.,  Vol.  VII.,  Law.  W 
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1881  person  lawfully  using  the  ihorougfare.     In   looking  at  this 

SooTT  matter,  we  cannot  disregard  the  fact,  that  this  body  is  created 

M  TO*  Ac  ^^^  ^^  other  purpose  than  to  perform  this  work.    Their  duty  is 

or  CoLUNo-  to  keep  the  streets  and  roads  in  such  a  state  of  repair,  that  the 

WOOD 

public  will  not  be  liable  to  risk  or  danger  whilst  using  them; 
and  being  created  for  that  object,  and  voluntarily  taking  upon 
themselves  that  responsibility,  they  are  bound  to  carry  it  out.  I 
cannot  myself  see  any  difficulty  in  the  matter.  In  those  cases  m 
which  the  Court  has  decided  that  if  a  corporation  does  not 
begin  to  repair  a  street,  they  are  not  answerable  for  the 
condition  in  which  it  is  left  by  nature,  I  entirely  concur; 
but  that  point  does  not  arise  here.  A  public  street  has  been 
handed  over  to  the  defendants,  and  vested  in  them,  with  a  nuisance, 
an  open  sewer,  apparent,  and  ninning  through  the  roadway.  It 
seems  to  me,  beyond  all  doubt,  that  it  is  their  duty  to  keep 
that  sewer,  the  property  in  which  is  vested  in  them,  in  such  a 
condition  as  that  a  man  and  his  conveyance  are  not  to  fall  into  ii 
I  think  our  judgment  should  be  for  the  plainti£ 

Stephen,  J.    I  entirely  concur. 

HiGiKBOTHAM,  J.  The  defendants  are  charged  in  the  first 
count  of  the  declaration  with  negligence  in  leaving  unfenced  an 
open  drain  within  the  limits  of  a  formed  street  under  their  care 
and  management,  whereby  the  plaintiff  was  injured.  The 
defendants  have  pleaded  that  they  did  not  construct  the  drain, 
and  to  this  plea  the  plaintiff  has  demurred.  The  question 
whether  the  plea  affords  an  answer  to  the  plaintiff's  claim  is  to 
be  decided  by  the  terms  of  the  Act  of  Parliament  which  imposes 
a  trust  upon  the  corporation  in  respect  of  the  streets  and  high- 
ways within  the  limits  of  the  borough,  and  by  the  long  Ime 
of  decisions,  both  in  this  Court  and  in  England,  upon  cases 
similar  to  the  present. 

By  sec.  380  of  the  "Local  GoverwrnerU  Act  1874,"  the 
council  of  every  municipality  has  the  care  and  management  of  all 
public  highways,  streets,  roads,  bridges,  culverts,  ferries  and 
jetties  within  the  municipal  district.  This  section,  which  was 
inserted  in  the  earliest  municipal  Act  passed  in  Victoria,  18  Via, 
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No.  15,  sec  27«  and  (subject  to  an  unimportant  difference  of  form        1881 
in  Acts  No.  184,  sec.  250,  and  No.  359,  sec.  281)  in  all  the  Acts      soott 
intervening  betv^een  that  Act  and  the  one  now  in  force,  is  the  mayor,  &a, 
foundation  of  the  powers  and  of  the  liability  of  the  corporation  ^^  Oollino- 
with  respect  to  streets,  bridges,  &c.,  within  its  limits.    Sees. 
376  and  377  empower  the  council  to  make,  improve  and  main- 
tain, and  to  alter  or  increase  the  width  of  streets,  and  to  cause 
the  ground  or  soil  thereof  to  be  raised  or  lowered.    Succeeding 
sections  impose  limitations  on  these  general  powers,  and  confer 
auxiliary   powers.     By  sec  399   the   duty  is   expressly  cast 
upon  the  council  of  every  municipal  district  to  open  and  keep 
open  for  public  use,  and  free  from  obstruction,  all  roads,  streets 
and  highways  within  the  district,  which  are  not  gazetted  as  roads, 
streets  and  highways  that  are  not  required  for  public  traffic. 

The  extent  of  the  liability  incurred  by  a  municipal  corporation 
in  the  exercise  by  the  council  of  these  statutory  powers  and 
duties  has  been  defined  to  a  certain  point  by  numerous  approved 
and  consistent  decisions.  It  is  well  settled  that  the  council  is 
hound  to  obey  the  express  mandates  of  the  statute  law  with 
regard  to  roads  and  streets  within  the  district,  and  that  dis- 
obedience or  disregard  of  those  mandates  may  expose  the 
corporation  either  to  indictment  as  for  a  nuisance,  or  to  an  action 
for  damages  at  the  suit  of  any  person  who  has  suffered  injuiy 
through  the  neglect  of  the  council  to  perform  their  duty. 
It  was  so  held  in  8hire  of  Avon  v.  Boyle  (e),  where  a  council 
neglected  to  repair  a  conmion  toll  road,  which  they  were  required 
by  the  Shirea  Statute  to  keep  in  repair;  and  in  Harvey  v.  Shire 
of  St  Arnavd  (/),  where  a  council,  disregarding  its  duty  under 
sec.  399,  allowed  a  public  road  to  be  obstructed  by  a  gate  across 
it    In  each  of  these  cases  the  corporation  was  held  liable  in 


With  regard  to  the  exercise  of  the  powers  given  to  the 
council  by  the  Act  of  Parliament,  the  decisions  have  estab- 
lished the  rule,  that  so  long  as  the  power  of  making  a  road 
or  street  remains  wholly  unexercised,  so  long  as  the  soil  is  left  in 
its  natural  state,  the  council  cannot  be  compelled  to  exercise  the 
power,  and  the  corporation  is  not  liable  either  to  an  indictment 
{e)   1  A.  J.R.  166.  (/)   6  V.L.R.,  L.  312. 
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1881       as  for  a  nuisance,  or  to  an  action  for  injuries  suffered  by 
Scorr       passengers  through  the  unformed  state  of  the  highway :   Qrieve 
Mayor  &c    ^'  ^^1/^^  ^f  Melbourne  (g).    This  decision  was  given  upon  the 
or  Colling-  terms  of  the  Melbourne  Corporation  Act  (6  Vic),  No.  7,  but  the 
principle  on  which  the  judgment  was  founded,  namely,  that 
where  a  discretion  is  conferred  by  law  to  begin,  or  not  to  begin, 
a  work,  no  liability  attaches  for  not  beginning  the  work  at  all,  is 
equally  applicable,  and  has,  in  fact,  been  applied  by  this  Court  in 
numerous  cases  to  corporations  established  under  the  general 
Act.    As  soon  as  the  council  elects  to  exercise  the  power  of 
making  a  road  or  street,  a  duty  and  a  corresponding  liability  are 
immediately  created.    The  council  is  bound  to  exercise  this  as 
well  as  all  its  powers,  without  negligence.    And  if  there  is  no 
negligence,  the   corporation  incurs  no  liability.      "It  is  now 
thoroughly   well    established,"    Lord    Blackburn    observes,   in 
Oeddis  v.  Proprietors  of  Bann  Reeervior  (h),  "that  no  action 
will  lie  for  doing  that  which   the  legislature  has  authorised, 
if  it  be  done  without  negligence,  although   it  does  occasion 
damage   to    anyone."      This   rule   has  been   repeatedly  acted 
on  by  this  Court,  especially  in  Palmer   v.   Service  (j),  and 
Hepburn  v.  Mayor,  d&c,  of  Hawthx/m  (i).   Even  the  fact  that  the 
work  might  have  been  constructed  in  such  a  way  as  not  to  have 
caused  the  damage  complained  of,  does  not  justify  an  interference 
by  the  Court  with  the  discretion  of  the  council,  or  deprive  the 
corporation  of  its  statutory  immunity:  President  of  the  Shire  of 
Ballarat  v.  Beaton  {I).    But  if  in  the  exercise  of  its  power  to 
make  a  road  or  street  the  council  is  guilty  of  negligence,  either 
in  the  design  of  the  work:   Cameron  v.  President  of  Shire  of 
Mount  Rouse  (m),  or  in  the  mode  of  its   execution:   Mersey 
Docks   Trustees  v.  Qihbs  (n),  the  corporation  is  liable  either 
to  indictment,  or  to  an  action  at  the  suit  of  the  person  who 
has  suffered  injury  from  such  negligence.     And  this  liability 
for  the  consequences  of  negligence  in  the  original  construction  of 
a  road  or  street  descends  to  all  the  successors  of  the  corporation 

{g)  1  W.W.  ft  a'B.,  L.  95.  {I)    3  V.R.,  L.  163. 

(A)  3  App.  Cas.,  at  p.  455.  (m)  5  A.J.R.  136. 

(/)  Sup.  Ct.,  Vic,  Sep.  1,  1860.  (n)    L.R.,  1  E.  ft  I.  App.  93. 

(A)  3  W.W.  ft  a'B.,  L.  61. 
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first  gailty  of  the  negligent  act:  DumToelow  v.  Mayor  of  St.       issi 

KUda  (o) ;  Attomey-Oeneral  v.  Corporation  of  Leicester  (p).  8cm 

Up  to  this  point  the  authorities  are  clear  and  uniform.  But  with  ^,    v< 

MAYOR,  &C., 

regard  to  the  question  of  the  duty  of  the  council  to  keep  in  repair  of  Colling- 
a  road  or  street,  when  once  it  has  been  formed,  and  its  liability  for  ^^^' 
neglect  of  this  duty,  the  decisions  of  this  Court  appear  to  be  not 
easily  reconcilable  with  one  another.  The  earlier  decisions  seem 
to  recognise  the  principle,  that  the  rule  establishing  the  non- 
liability of  a  municipal  corporation  for  non-feasance  is  confined 
to  the  time  anterior  to  the  forming  or  making  of  the  road ;  and 
that  as  soon  as  the  road  has  been  formed,  no  matter  when  or  by 
whom,  it  is  the  duty  of  the  council,  which  can  never  divest  itself 
of  its  statutory  trust,  to  maintain  and  keep  the  road  so  formed, ' 
at  all  times  in  a  reasonable  state  of  repair.  In  Bculenliop  v.  The 
Mayor  of  Sandhurst  (q)  it  was  held  that  the  corporation  had  an 
original  liability  imposed  on  them  by  the  Statute,  of  seeing  the 
streets,  i.e.,  the  formed  streets,  kept  in  proper  order,  that  it  was 
not  absolved  from  that  liability  by  the  permission  which  the 
"Minimg  Statute"  enabled  the  coirporation  to  grant  to  miners  to 
mine  under  the  streets,  and  that  the  corporation,  there- 
fore, was  liable  in  damages  for  injuries  sustained  by  a 
hole  being  opened  in  a  street  in  the  course  of  authorised 
mining  operations.  In  President  of  the  Shire  of  Barrabool  v. 
Torr  (r),  there  was  some  evidence  that  the  corporation  had  built 
the  bridge  which  was  out  of  repair,  and  this  Court  held  that  if 
the  corporation  built  the  bridge,  it  was  bound  to  repair  it. 
In  President  of  the  Shire  of  Corio  v.  Smith  (s),  it  was  held, 
where  the  shire  council  had  constructed  a  culvert,  that  it  was 
a  continuing  duty  imposed  on  the  council  to  keep  it  scoured  out. 
This  last  case  was  founded  on  Whitehouse  v.  Fellowes  (t),  which 
was  an  action  against  the  trustees  of  a  turnpike  road,  who  had 
converted  an  open  drain  in  the  road  into  a  covered  one,  the  effect 
of  which  was  that  flood  water  would  be  thrown  on  the  adjacent 
lands,  unless  certain  catchpits  which  were  made  to  prevent  the 
mischief  were  properly  constructed,  and  afterwards  kept  in 

(o)  6  A.J.R.  74.  (r)  2  V.R.,  L.  65. 

(p)  9  Be«y.  546.  (#)  2  V.R.,  L.  163. 

[q)  1  W.W.  ft  a'K,  L.  136.  (0  10  C.B.  (N.S.)  765. 
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1881       proper  order;  and  it  was  held  to  be  a  right  direction  to  the  juiy, 

SooTT       ^^^  ^^®y  should  find  for  the  plaintiff  if  they  thought  that  the 

Mat  B.  Ac    ^atchpits  were  insufficiently  constructed,  or  were  kept  in  an 

OF  CoLUNG-  insufficient  and  improper  manner.    The  rule,  and  the  reason  of 

WOOD* 

the  rule,  are  forcibly  stated  in  Cfeddia  v.  Proprietors  of  the  Bann 
Reservoir  (v),  where  it  was  held  that  persons  incorporated  by  an 
Act  of  Parliament  for  a  particular  purpose,  and  haviug  full 
powers  given  them  to  effect  that  purpose,  incur  no  responsibility 
by  exercising  those  powers  to  their  full  extent,  but  that  if  the 
effecting  of  that  purpose  may  occasion  not  only  in  the  course  of 
originally  executing  the  necessary  works  for  the  required  purpose, 
but  at  recurring  intervals  afterwards,  inconvenience  or  injury  to 
others,  such  persons  may  be  treated  as  under  an  obligation  to 
take  from  time  to  time  measures  to  prevent  the  occurrence  of 
such  inconvenience  or  injury,  "I  think,"  Lord  BUidobum 
says  at  p.  466,  "  that  if  by  a  reasonable  exercise  of  the  powers 
either  given  by  statute  to  the  promoters,  or  which  they  have 
at  common  law,  the  damage  could  be  prevented,  it  is  within 
this  rule''  (above  quoted),  '''negligence'  not  to  make  such 
reasonable  exercise  of  their  powers." 

There  have  been  three  cases  in  this  Court  in  which  the  dis- 
tinction between  misfeasance  and  non-feasance  was  insisted  on, 
and  it  was  held  that  the  corporation  was  not  liable  for  the  non- 
repair of  a  road  or  street,  although  formed,  unless  the  council  had 
undertaken  the  work  of  repair  at  the  particular  spot  where  the 
injury  had  been  caused  through  the  defect  of  repaii*.  These  cases 
are :  Ryan  v.  Mayor  of  Malmsbury  [w),  where  the  road  had 
been  formed  before  the  municipality  was  established ;  Reed  v. 
Mayor  of  Fitzroy  (x),  where  the  footpath  had  been  made  before 
the  separation  of  the  Borough  of  Fitzroy  from  the  City  of  Mel- 
bourne ;  and  PhiUips  and  Wife  v.  Mayor,  Jkc,  of  Melbourne  (y). 
These  cases  cannot  be  reconciled,  in  my  opinion,  with  the  other 
decisions  of  this  Court  above  cited,  which  limit  the  doctrine  of 
non-liability  for  non-feasance  to  the  period  prior  to  the  election 
of  the  council,  or  the  predecessors  of  the  council,  or  a 
stranger,  as   the  case  may  be,  to  exercise  any  legal  power 

(V)  8  App.  Gas.,  480.  (x)  4  A. J.R.  109. 

(w)  1  V.R.,  L.  28.  (y)  1  V,LJL,  L.  74. 
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that  may  exist  to  form  the  road  or  street.     They  are  over-        1881 
ruled  by  the  judgment  of  the  Privy  Council  in  the  Bc/i'ough      soott 
of  Bathurst  v.  Macpheraon  (z),  which  is  binding  on  this  Court,  m^yoe,  &c. 
and  which  decides  that  the  sole  care  and  control  of  property  of  ov  Collinq- 

*       *  WOOD, 

this  nature  casts  upon  the  council  of  the  corporation  the  same 
duty  of  keeping  it  in  repair  as  was  held  in  White  v.  Hindley 
Local  Board  (a),  to  devolve  upon  the  owner  of  such  property, 
and  that  in  this  respect  the  destinction  between  misfeasance  and 
non-feasance  cannot  be  supported.  The  obligation  to  keep  a 
formed  road  or  street  and  every  part  of  it  in  repair  and  in  a  con- 
dition reasonably  safe  for  use  by  the  public,  arises  the  moment  the 
road  or  street  is  formed;  and  when  once  it  exists  the  council,  as  the 
cnretakers  and  managers  of  the  road  or  street,  never  can  divest 
themselves  of  it.  This  plea  denies  the  obligation,  while  it  admits 
negligence  on  the  part  of  the  defendants.  I  am  of  opinion, 
therefore,  that  it  is  no  answer  to  the  first  count. 

A  second  count  charges  the  defendants  with  negligence  in 
taking  care  of  and  managing  a  portion  of  a  public  open  drain 
vested  in  and  belonging  to  the  defendants  under  sec.  439  of 
''The  Local  Qovemment  Act  1874."  The  same  plea  is  pleaded  to 
this  as  to  the  first  count,  and  it  is  clearly  bad,  according  to 
yfhiie  V.  Hindley  Local  Board  (a).  Apart  from  any  statutory 
duty,  the  owner  of  property  of  this  nature  is  bound,  as  owner,  to 
fence  it  in,  and  protect  it  so  as  to  prevent  injury  to  those  who 
previously  had  a  right  of  access  to  and  user  of  the  surface  of  the 
BoiL  See  per  Blackburn,  J.,  in  Williama  v.  Qroucott  (6).  The 
plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the  plea  to 
both  cotmts. 

Attorney  for  the  plaintiff:  Briggs. 

Attorneys  for  the  defendants:  M'Kean  <fe  Leonard. 

(z)  4  App.  Cas.,  256.  (h)  4  B.  &  S.  149. 

(a)  L.B.,  10  Q.B.  219. 
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Sept.  1  (a). 


1881  BLACK,  Appellant,  v.  PERMEWAN,  WRIGHT  &  COY.  (LIMITED), 

Respondents. 

••County  Court  Statute  1869"  {No.  346),  see,  120— App&U-^Question  (//act 

An  appeal  from  a  County  Court  lies  from  a  decision  upon  a  question  of  fact,  bat 
the  Court  will  not  interfere  with  such  a  decision  unless  it  is  undoubtedly  wrong.— 
Kavanagh  v.  Haynee  [4  A.J.R.  73]  overruled. 

Appeal  from  the  County  Court,  Echuca. 

The  plaint  sought  to  recover  25Z.,  money  paid  to  the  use  of 
the  defendant  company  on  27th  October,  1879,  and  also  the 
amount  of  an  order  drawn  by  one  Riddle  on  the  defendant  com- 
pany, and  accepted  by  it.  The  case  was  tried  by  the  judge,  who 
found  for  the  defendant,  with  costa.  There  was  a  conflict  of  evi- 
dence as  to  whether  the  defendant's  manager.  King,  had  implied 
authority  to  accept  orders  upon  the  defendant,  the  order  in  question 
being  accepted  by  King  in  his  own  name.  It  was  sought  to 
establish  such  authority  by  implication  from  former  transactions. 

J.  T.  T.  Smith  for  the  appellant — ^There  is  sufficient  evidence  of 
authority  in  King  to  accept  on  behalf  of  the  defendant,  in  that  it 
had  paid  a  previous  promissory  note  indorsed  by  him  in  the 

(a)  Stawell,  CJS,,  was  absent  on  judge  in  Equity,  vice  Mole9tn/r(h,  h 
this  day,  being  engaged  as  primary    absent  from  illnese. 
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same  maimer;  and  this  note  was  given  as  part  consideration  for       1881 
the  plaintiff  giving  time  for  the  payment  of  the  previous  one.  Black 

V. 

Hood  for  the  respondent — This  Court  will  not  entertain  an  Wrioht  and 
appeal  on  the  ground  that  the  verdict  is  against  evidence:       '  ™"*^* 
Kavanagh  v.  Haynea  (b);  Daly  v.  Hughes  (c).    The  verdict  is 
sabstantially  correct    There  was  no  evidence  of  any  authority  in 
King  to  accept  on  behalf  of  the  company. 

HiQiNBOTHAM^  J.  I  am  of  opinion  that  this  appeal  should  be 
dismissed.  The  order,  which  is  the  subject  matter  of  the  action, 
was  accepted  apparently  by  the  defendant  company  by  its  mana- 
ger, King.  The  question,  substantially,  was  whether  the  manager 
was  authorised  to  accept  on  behalf  of  the  company  and  in  its 
name.  The  finding  of  the  judge  is  objected  to,  as  being  against 
the  evidence,  and  the  weight  of  evidence.  I  think  that  an 
objection  of  that  kind  is  a  good  ground  of  appeal.  But  although 
an  appeal  may  lie  against  a  decision  upon  a  question  of  fact,  this 
Court  would  not  be  justified  in  upsetting  such  a  decision,  unless 
it  were  made  clearly  apparent  that  the  judge,  or  jury,  arrived  at 
an  entirely  wrong  conclusion  upon  the  evidence.  The  appeal  is 
not  at  all  in  the  nature  of  a  re-hearing  or  a  new  trial.  The  case  of 
Kavanagh  v.  Haynea  (b)  was  cited  as  an  authority  that  an  appeal 
can  be  entertained  only  upon  a  question  of  law,  or  of  the  improper 
admission  or  rejection  of  evidence.  There  must  have  been  some 
mistake  in  that  case,  or  in  the  report  of  it,  as  the  decision  pur- 
ports to  be  based  upon  an  Act  which  had  previously  been  repealed, 
the  "  County  Court  Statute  1865"  (No.  261);  the  present  Act  was 
then  in  fprce,  the  ''County  CouH  Statute  1869"  (No.  345).  Under 
the  prior  Act,  the  grounds  of  appeal  were  limited  to  questions  of 
law,  or  of  the  improper  admission  or  rejection  of  evidence.  The 
present  Act  imposes  no  such  limitation;  it  gives  a  right  of  appeal 
in  general  terms,  and  sec.  120  further  provides  that  the  appeal 
case  shall  contain  the  plaint,  proceedings,  and  evidence,  apparently 
for  the  purpose  of  enabling  this  Court  to  deal  with  the  facts  when 
the  decision  upon  them  is  questioned.  It  would  therefore  appear 
that  an  appeal  now  lies  on  the  determination  upon  questions  of 

(6)   4A.J.R.7a  (c)   2A.J.R.  66. 
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1881       fact  as  well  as  of  law ;  and  this  interpretation  has  been  acted 

Blactc      ^l^on  in  Jensen  v.  Hagen  (d)  and  Hamilton  v.  Sefton  (e).    But  I 

P     ^EWAK   ^^^^  repeat  that  an  appeal  on  such  ground  will  only  be  enter- 

Wrioht  and  tained,  as  was  stated  by  Lord  Chelmsford  in  Gray  v.  Tumhull  (/), 

'  where  the  appellant  shows,  not  merely  some  doubt  as  to  the 

correctness  of  the  finding,  but  that  the  judgment  complained  of 

is  undoubtedly  wrong.  The  facts,  in  the  present  case,  are  obscure. 

The  judge  had  to  decide  upon  a  conflict  of  evidence,  and  he 

found  in  favour  of  the  defendant.     I  am  unable  to  say  that  he 

was  clearly  wrong.     I  therefore  think  this  appeal  ought  to  be 

dismissed. 

Williams,  J.    The  short  question  is  whether  King  had  autho* 

rity  from  the  defendant  company  to  bind  it  by  accepting  this 

order.    There  is  evidence  both  ways  on  the  point,  and  the  judge 

has  found  for  the  defendant.    On  that  ground  alone,  I  concur  in 

the  judgment  of  the  Court,  and  I  think  we  are  not  justified  in 

interfering  with  the  decision  of  the  Court  below.     I  do  not 

express  any  opinion  on  the  other  grounds  touched  upon  by  my 

learned  colleague. 

Appeal  dismissed. 

Attorneys  for  the  appellant:  SIcinner,  for  Stainsby-ConaTit, 
Echuca. 

Attorney  for  the  respondent:  Perry, 

(<0  3  V.L.R.,  L.  21.        (e)  3  V.L,R.,  L.  326.         (/)  L.R.,  2  Soot.  Ap.  63. 


g^j^  1  EEGINA  V.  FOSTER,  Ex  Parte  MOLYNEUX. 

** Local  Oovtmment  Act  1874"  {No,  606),  sec,  SOO^Obstrudion  of  public  road-- 
QutBtion  of  tUle^-Juriadiction  ofjiatict--Pr<icUct—Eraturc  in  jurat  qfaffidamL 

Upon  an  information  before  justicee  for  obetraotion  to  a  public  road,  a  claiin 
of  title  to  the  soil  over  which  the  road  passes,  does  not  oust  tiie  jurisdiction. 

An  erasure  in  the  jural  of  an  affidavit,  in  the  absence  of  evidence  that  it  was 
made  before  the  affidavit  was  sworn,  vitiates  the  affidavit,  and  prevents  the  use  of 
it  in  any  way. 

Order  nisi  to  justices  at  Yackandandah,  to  hear  and  determine 
an  information  under  sec.  399  of  the  "Local  Government  Act 
1874"  (No.  506). 
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The  information  was  laid  at  the  instance  of  the  Yackandandah  1881 

Shire  Council,  for  encroaching  upon  a  public  highway  at  North  hsoina 

Wooragee.    The  affidavit  on  which  the  Order  nid  was  granted,  fq^r 

stated  that  at  the  opening  of  the  information,  the  defendant's  ^Bx parte 

MOLTNEUX. 

counsel  objected  that  the  defendant  claimed  the  road  as  part  of 
his  private  property,  for  which  he  held  a  title  in  fee  simple, 
and  a  question  of  title  was  therefore  raised  which  ousted  the 
jurisdiction  of  the  justices;  that  it  was  replied,  for  the  in- 
formant, that  such  a  claim  of  title  did  not  oust  the  jurisdiction 
under  sec.  399,  and  no  question  of  title  was  raised,  as  the 
council  claimed  that  the  road  had  been  dedicated  to  the  public ; 
that  the  justices,  however,  struck  out  the  information  for  want  of 
jurisdiction,  though  evidence  was  tendered  on  behalf  of  the 
informant.  The  magistrate  filed  an  affidavit,  in  the  jurat  of 
which  was  an  erasure.  There  being  no  evidence  that  the  erasure 
had  been  made  before  the  affidavit  was  sworn,  the  Court  declined 
to  consider  the  contents  of  the  affidavit. 

There  was  no  appearance  to  show  cause. 

Eerferd  in  support  of  the  Order. -nm — The  obstruction  was  by 
putting  a  fence  across  the  road.  The  defendant's  claim  of  title 
to  the  land  was  no  answer,  as  it  was  quite  consistent  with  that, 
that  there  might  be  a  public  highway  over  it :  Koh-i-Noor  Mining 
Coy.  V.  Drought  (a).  The  sole  questions  for  the  justices  were 
whether  the  locua  in  quo  was  a  public  highway,  and  whether  the 
defendant  had  obstructed  it.  The  applicant  ought  to  have 
the  costs  below  as  well  as  those  of  the  present  application.  The 
defendant  is  called  on  to  show  cause:  R.  v.  Ingham  (b). 

Per  Curiam  (c).     The  Court  has  no  power  to  give  the  costs  of 

the  proceeding  below;  we  can  only  give  the  costs  of  the  Rule, 

against  the  defendant. 

Rule  absolute,  with  casta. 

Attorneys  for  the  applicant:  Klingender,  Charaley  &  Dickson, 
for  TuthUl  Jk  Dickson,  Beechworth. 

Non.— The  police  magistrate  afterwards  heard  the  case,  and,  in  misappre- 
hamotk  of  the  decision  of  the  Court,  thought  he  was  ordered  simply  to  hear  the 

(a)  3  V.R.,  L.  75 ;  3  A.J.R.  48.  (6)  17  Q.B.  884;  21  LJ.  (M.O.)  125. 

(c)  HioiNBOTHAU  and  Williams,  J.J. 
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1881  evidence,  bat  wm  still  at  liberty  to  find  aooording  t<>  bin  own  view;  he  aooordingly 

~  dismiased  the  information,  on  the  ground  that  the  question  of  title  was  raised 

bond  Jlde,  and  ousted  his  jurisdiction,  which  objection  the  defendant  had  again 

Foster,  raised.     From  this  decision,  an  appeal  was  heard  by  this  Court  on  Dec.  1— 

JBx  parte  President,  <C-c.,  qf  Yaekandandah  v,  Dickson^wHok  was  allowed  with  costs. 

MOLYNBUX. 


Sept,  2.  HORNE  v.  MILNE. 

Lihel—PriviUge^Excesa — Epidenee—CroM-exammatUm  of  pUUntiff  as  to  premoui 
conduct,  in  absence  of  plea  of  justification — AdmissibUity  on  otfier  grounds- 
Breach  of  undertaking  by  counsel  to  maJee  evidence  admissible — Practice, 

When  two  persons  have  a  common  interest  in  the  proper  management  of  certain 
operations,  one  is  privileged  in  writing,  in  a  private  letter  to  the  other,  comments 
believed  to  be  well  founded  as  to  the  honesty  of  their  manager,  although  he  has 
ceased  to  be  employed,  for  the  purpose  of  urging  the  use  of  greater  care  in  the 
future  management.  The  question  of  excess  is  for  the  jury  to  determine,  and  the 
Court  will  require  a  strong  case  to  induce  it  to  disturb  their  finding. 

The  plaintiff,  in  the  absence  of  any  plea  of  justification,  may  be  cross-examined 
as  to  his  previous  conduct  and  character,  as  affecting  hi5  credibility. 

The  admission  of  evidence  for  a  purpose  for  which  it  is  not  admissible  will  noty 
if  it  be  admissible  for  another  purpose,  afford  sufficient  reason  for  granting  a  new 
trial  on  the  ground  of  its  improper  admission. 

If  counsel  obtain  the  reception  of  evidence,  not  then  admissible,  on  an  under- 
taking to  produce  other  evidence  which  will  render  it  so;  on  a  breach  of  such 
undertaking,  it  would  be  the  duty  of  the  judge  to  strike  it  out,  unless  it  should 
be  admissible  on  other  grounds. 

Dr,  Dohson,  S.G.,  moved  for  a  Rule  nisi  for  a  new  trial.  The 
declaration  contained  counts  for  libel  and  slander.  The  first  count 
complained  that  the  defendant  wrote  of  the  plaintiff  as  a  mining 
engineer  and  manager  of  a  battery  of  gold  mining  stampers,  a 
letter  to  one  Ross,  as  follows: — 

"  I  am  glad  to  hear  that  you  have  discharged  Home  at  last;  still  you  have  been 
rather  late  about  it.  I  will  tell  you  something  when  I  see  you  that  will  make  yon 
open  your  eyes.  I  will  ask  you  a  question — Can  a  manager  of  a  battery  for  two 
years,  having  only  his  wages  of  3/.  or  41,  per  week,  place  20002.  in  the  bank,  and 
have  other  property  to  the  amount  of  1000/.?  Now,  will  you  teU  me  how  it  could 
be  done  honestly  ;  I  should  like  very  much  to  know.'* 

The  second  count  was  for  slander  in  saying  to  one  Palmer, 
"  Home  has  taken  gold  from  the  crushing  machine,  and  robbed 
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me."    Plea,  not  guilty.    The  jury  found  a  verdict  for  the  defen-        1881 
dani    The  evidence  showed  that  Ross  had  an  interest  in  the      hobnb 
Doyle's  Quartz  Mining  Company,  and  was  a  director  of  Doyle's      milnb. 
Orushiug  Company.    The  defendant  had  no  interest  in  the  latter 
company,  but  was  a  director  of  the  Doyle's  Quartz  Mining  Com- 
pany, which  sent  the  quartz  raised  by  it  to  be  crushed  by  the 
former  company.    The  defendant's  counsel  cross-examined  the 
plaintiff  as  to  facts  in  his  previous  career  to  show  that  he  was 
dishonest,  and,  on  objection  that  this  would  only  be  admissible  if 
there  were  a  plea  of  justification  on  the  record,  undertook  to 
adduce  evidence  to  make  it  relevant;  but,  at  the  close  of  the 
plaintiff's    case,  the  defendant's    counsel  resolved   to    call  no 
evidence.      It  also  came  out,  in    cross-examination,  that  the 
plaintiff  had  been  discharged  from  the  crushing  company,  with  a 
bonus  and  a  testimonial,  before  the  publication  of  the  libel  and 
dander.    The  only  defence  open  under  the  general  issue  would 
be  that  the  occasion  justified  the  comments  of  the  defendant,  and 
that  no  express  malice   existed.     The  questions  put  in  cross- 
examination  to  the  plaintiff  would  only  be  admissible  if  justifica- 
tion had  been  pleaded.  No  doubt,  if  the  plaintiff  adduce  evidence 
of  actual  malice,  that  the  defendant  knew  the  charge  to  be  false, 
the  defendant  may  rebut  this  by  showing  that  he  knew  it  to  be 
true :  BuUen  and  Leake's  Precedents,  722  (3rd  ed.) ;  Fountain  v. 
Boodle  (a).    The  undertaking  of  the   defendant's  counsel  was 
virtually  that  he  would  bring  forward  evidence  to  prove  that  the 
defendant  knew  and  believed,  at  the  time  he  wrote  the  letter, 
that  the  plaintiff  had  been  guilty  of  the  dishonest  acts  pointed  at 
in  the  cross-examination.    But  he  afterwards  declined  to  call  any 
evidence;  this  was  a  breach  of  his  undertaking,  and  the  jury  were 
unfairly  prejudiced  by  his  mode  of  cross-examining  the  plaintiff, 
[HiGlNBOTHAM,  J.     Would  not  tliose  questions  be  admissible  in 
disparagement  of  the  plaintifi^'s  character  and  credit?]  No;  other- 
wise it  would  never  be  necessary  to  plead  justification.  There  was 
dearly  an  excess  of  privilege  (if  any  existed) ;  the  plaintiff  had 
not  been  dismissed  from  the  service  of  the  crushing  company;  he 
was  discharged  with  credit.  What  the  defendant  stated  was  then 
past  and  gone.    The  defendant  was  not  a  co-director  with  Ross 

(a)  3  Q.B.  5. 
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1881  in  the  crushing  company.  There  was  no  such  commonity  of 
HoRNB  interest  between  the  defendant  and  Ross  at  the  time  as  would 
Miu^'B.  J^^'^y  ®^^^  remarks.  [Stawell,  C.J.  The  plaintiff's  conduct 
was  brought  forward  by  the  defendant  to  show  the  lax  manage- 
ment of  the  crushing  company's  business,  in  which  the  directors 
of  the  mining  company  had  some  concern,  as  they  sent  their 
quartz  to  be  crushed  by  that  company.]  But  on  this  record,  it  is 
admitted  that  the  charge  insinuated  was  false.  Even  if  there 
were  a  sufficient  connection  of  interest,  there  was  a  large  excess 
of  privilege  in  defaming  a  man  who  was  no  longer  employed  by 
the  crushing  company;  the  comment  was  upon  matters  past  and 
ended:  Haimett  v.  Vise  (6).  [Williams,  J.  The  connection  of 
interest  was  still  less  in  Capital  and  Cowaties  Bank  v.  H&mty  (c), 
and  yet  the  communication  was  held  privileged.]  There  the 
intimation  complained  of  would  save  the  defendant's  customers 
from  inconvenience;  this  goes  much  beyond  that,  and  falls  within 
Fryer  v.  Kinneraley  (d),  and  other  cases  cited  in  Folkard  on 
Libel.  [Williams,  J.  All  those  cases  were  before  the  Court  in 
Pearson  v.  Slingo  (e).] 

Staw£LL,C.J.  It  has  been  assumed  that  the  evidence  complained 
of  was  admitted  only  to  prove  that  the  insinuations  made  by  the 
defendant  were  true;  but  it  was  also  admissible  in  order  to  test  the 
credibility  of  the  plaintiff,  who  was  the  principal  witness  in  sup- 
port of  his  case.  If  the  ground  on  which  evidence  is  admitted  at 
the  trial  is  wrong,  yet  if  the  evidence  be  admissible  on  other 
ground,  the  mistake  forms  no  sufficient^reason  for  disturbing ^e 
verdict.  It  has  been  urged  that  there  was  a  breach  of  the  implied 
understanding  between  counsel,  under  which  this  evidence  was 
admitted,  namely,  that  the  defendant's  counsel  would  produce 
evidence  to  justify  the  line  of  defence  on  which  his  cross-examina- 
tion was  based.  But  if  the  defendant's  counsel  found,  from  the 
answers  he  elicited  in  cross-examination,  that  it  would  be  un- 
necessary to  call  witnesses,  as  he  intended,  it  may  be  taken  that 
the  intended  line  of  defence  is  abandoned,  upon  which  the  plain- 
tiff's counsel  might  comment  forcibly  to  the  jury.    But  I  do  not 

(6)  5  Ex.  D.  307.  (d)  16  O.B.  (N.S.)  422;  33  L.  J.  (C.P.)  96. 

(c)  5  C.P.I>.  530;  49  L.  J.  (O.P.)  830.         (e)  Ante,  p.  9. 
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see  that  such  a  course  affords  sufficient  ground  to  direct  a  new       I88i 
trial.  HoBNK 

The  next  objection  is  more  important.  The  defence  was  that  milne. 
the  communication  was  privileged,  and  that  the  defendant  was 
justified  in  discussing  with  Boss  matters  in  which  they  had 
a  common  interest.  The  fact  that  the  plaintiff  had  been 
discharged  did  not  affect  the  question.  The  defendant  and 
Ross  were  concerned— one  in  a  mining  company,  and  the  other 
m  that  company  and  also  in  another  which  crushed  the  quartz 
raised  by  the  former,  parts  virtually  of  the  same  undertaking. 
In  the  operation  of  crushing  quartz,  great  opportunities  are 
almost  unavoidably  afforded  for  abstracting  gold ;  persons,  there- 
fore, engaged  in  the  business  of  quartz-crushing  are  interested  in 
allowing  no  occasion  for  suspicion  of  the  honesty  of  their  manager. 
I  therefore  think  the  occasion  was  privileged. 

Then  the  further  question  remains,  whether  there  was  proof  of 
malice  so  strong  as  to  justify  the  Court  in  taking  the  matter 
out  of  the  hands  of  the  jury,  and  holding  that  they  ought  to 
have  been  directed  to  find  for  the  plaintiff,  and  in  default  of  such 
a  direction,  that  a  new  trial  should  now  be  granted.  I  concede 
that  the  present  is  a  strong  case.  But  the  test  is,  with  what 
object  was  the  defendant  animated  when  he  wrote  the  letter. 
He  would  be  justified  in  using  strong  observations  to  arouse  an 
indolent  managing  body,  and  I  cannot  say  that  the  expressions 
used  by  the  defendant  were  too  strong.  The  jury  seem  to  have 
considered  the  evidence  of  malice  not  sufficiently  cogent,  and 
found  for  the  defendant.  I  think  we  ought  not  to  disturb  such 
a  verdict. 

HiGiNBOTHAM,  J.  I  am  of  the  same  opinion.  The  evidence 
objected  to,  appears  to  have  been  directed  against  the  character  of 
the  plaintiff;  questions  were  put,  the  answers  to  which,  no  doubt, 
might  have  supported  a  plea  of  justification  if  it  had  been  placed 
upon  the  record,  but  would  also  cast  a  doubt  upon  the  character 
of  the  plaintiff  If  evidence  be  admissible  in  one  of  two 
different  aspects,  it  cannot  be  rejected  because  it  would  not  be 
admissible  in  the  other;  nor  can  a  new  trial  be  granted  on  the 
ground  of  its  admission. 
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1881  I  am  of  opinion,  also,  that  the  communication  was  privileged. 

HoRKK  The  directors  of  two  companies  engaged  respectively  in  raising, 
MiLNK.  ^^^  crushing,  the  same  quartz,  had  a  common  interest  in  the 
honest  management  of  their  several  busiiAsses,  and  had  a  right  to 
discuss  the  present  and  future  management  of  both  companies. 
If  one  knew  of  past  mismanagement,  that  might  fairly  form  the 
subject  of  a  privileged  communication  with  the  other,  as  a  basis 
for  improving  the  management  for  the  future. 

On  the  other  ground,  I  have  some  doubt  The  finding  of  the 
jury  seems  strange;  there  was  strong  evidence  of  excess  of  privilege, 
and,  in  the  absence  of  a  plea  of  justification,  and  of  the  proof 
promised  at  the  trial,  that  the  defendant  knew  of  the  facts 
stated  in  the  libel,  and  would  be  called  to  prove  them,  I  think 
the  plaintiff  had  a  strong  case  to  go  to  the  jury.  But  there  are 
very  few  cases,  and  they  must  be  very  strong,  in  which  the 
question  of  excess  of  privilege  would  be  withdrawn  from  the 
jury.  That  is  a  question  peculiarly  for  a  jury,  though  it  remains 
for  the  Court  to  say  whether  the  occasion  was  privileged.  I  do 
not  think  the  facts  of  the  case  are  strong  enough  to  warrant  the 
Court  in  disturbing  the  verdict. 

Williams,  J.  I  concur.  I  wish  to  speak  of  one  point  only. 
If  counsel,  in  the  course  of  the  trial,  seeks  to  get  in  certain 
evidence  not,  at  the  moment,  admissible,  and  it  is  admitted  on  an 
undertaking  by  counsel  that  he  will  do  something  to  make  it 
evidence,  and  he  fails  to  carry  out  such  undertaking,  it  would  be 
the  duty  of  the  judge  to  strike  out  such  evidence  from  his  notes, 
unless  it  would  be  admissible  on  other  grounds  than  that  on 
which  it  was  tendered.  In  the  present  case,  I  think  the  evidence 
objected  to  was  admissible  in  cross-examination  of  the  plaintiff 
as  affecting  his  character  and  credibility,  though  not  admissible 
^f  it  had  been  elicited  from  witnesses  other  than  the  plaintiff 
himself. 

Ride  reftised. 

Attorney  for  plaintiff":  Sabdberg. 
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EEGINA  V.  PANTON  And  Othmm,  Ex  tartk  SHEA.  1881 


"Jns^ce*  of  ike  Peace  Act "  {No.  571 ),  tec.  Z—Mule  to  prohibit^  Wrong  inference     .   Sept,  2. 

from  facte. 

Tlte  Coart  will  prohibit  further  prooeedingt  by  jnsticefl,  if  they  have  drawn  an 
anneoiiB  inference  of  law  from  the  facts  before  thenu 

Obder  nisi  to  prohibit  justices  in  Melbourne  from  further 
proceeding  upon  an  order.  The  complaint  was  for  work  and 
laboar;  the  justices  dismissed  it  with  costs.  The  contest 
between  the  parties  was,  whether  the  defendant  had  employed 
the  complainant  through  Hitchcock  as  architect,  or  whether  he 
had  employed  Hitchcock  as  a  contractor  to  do  the  work,  the 
complainant  being  employed  by  the  latter.  The  present  Order 
nm  was  obtained  on  the  grounds  that  the  evidence  showed  that 
the  defendant  was  the  principal,  and  had  personally  ordered  the 
work  to  be  done  by  the  complainant,  and  had  not  paid  anyone  for 
it;  that,  on  the  evidence,  an  order  should  have  been  made  for 
the  amount;  that  there  was  ample  evidence  of  privity  of  contract 
between  the  complainant  and  defendant,  and  Hitchcock  was  the 
architect  only  of  the  defendant. 

Hodges  showed  cause. — [Williams,  J.  The  justices  seem  to 
have  thought  that,  because  the  defendant  went  to  Hitchcock,  the 
middleman,  to  get  the  work  done,  the  complainant  ought  to  have 
looked  to  the  latter  for  payment,  and  that  the  defendant  could 
not  be  liable.  The  evidence  is  consistent  with  Hitchcock  acting 
only  as  architect,  which  is  further  supported  by  the  fact  that  the 
defendant  interfered  with  the  men  at  work.  This  Court  will 
interfere  with  the  finding  of  justices,  if  it  see  that  they  have 
drawn  a  wrong  conclusion  of  law  from  the  facts :  Warburton 
v.  Heyivorth  (a).]  If  more  than  one  conclusion  may  be  drawn, 
the  Court  will  not  interfere,  though  the  evidence  seems  more  in 
favour  of  one  which  the  justices  have  not  adopted.  The  justices 
probably  disbelieved  part  of  the  complainant's  evidence. 

Hood,  in  support  of  the  Order  nisi — Under  the  Act  No.  671, 
on  an  application  for  prohibition,  this  Court  is  a  Court  of  review 

(a)  6  Q3.D.  1;  60  L.J.  (Q.B.)  137. 
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1881        of  the  determination  of  the  justices;  sec.  2  enacts  that  where,  on 
HioiNA     t;he  return  of  the  Bule,  the  Court,  after  considering  the  evidence 
Panton      adduced  before  the  justice,  thinks  that  the  order  cannot  be 
£k  parte    supported,  the  Court  may  make   such    Rule    absolute.     The 
affidavits  in   support  of  the  application  have  not  been  con- 
tradicted; and  the  facts  stated  in  the  answering  affidavits  are 
consistent  with  those  stated  for  the  applicant 

Stawell,  C.  J.  Under  this  enactment,  the  Court  has  to  consider 
the  evidence,  and  to  determine  whether  at  law  the  order  of  the 
justices  can,  or  cannot,  be  support-ed.  I  do  not  think  the  decision 
of  the  justices  can  be  supported.  The  evidence  and  the  acts  of  the 
defendant  point  but  to  one  conclusion — that  the  defendant 
contracted  with  Hitchcock  as  an  agent  only  to  cause  the  work  to 
be  done,  and  to  employ  some  one  else  to  perform  it,  and  who  was  to 
be  paid  by  the  defendant,  Hitchcock  being  in  the  position  of 
architect  or  middleman.  I  can  see  no  evidence  showing  that  the 
defendant  intended  to  employ  Hitchcock  as  contractor  for  the 
work.  It  is  unnecessary  to  determine  the  extent  of  the  power 
conferred  upon  this  Court  by  the  enactment  in  question. 
Although  large  words  are  used,  J  should  be  reluctant  to  interfere 
with  a  decision  of  fact.  This  is  a  case  of  error  in  the  conclusion 
of  law  drawn  from  the  facts. 

HiaiNBOTHAM,  J.     I  am  of  the  same  opinion.     It  is  not 
^    necessary  to  determine  the  extent  of  this  enactment,  though 
expressions  have  fallen  from  the  Bench  to  the  effect  that  it 
extends  to  all  errors  of  law  or  fact. 

Williams,  J.  I  concur,  and  base  my  opinion  on  the  ground 
that  the  justices  seem  to  have  drawn  a  wrong  inference  of  law 
from  the  facts.  They  have  considered  the  middleman  as  principal, 
which  is  inconsistent  with  the  evidence  of  the  facts,  and  the  acts 
of  the  defendant. 

Rule  absolute. 

Attorney  for  the  applicant:  Daly. 

Attorneys  for  the  respondents:  Lyons  <k  Turner. 
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REGINA  V,  PANTON   )  „  , .  1881 


MURPHY  }  ^  ^^TB  WINSTONR 


"/ittOcet  of  the  Peace  Act''  (No.  671),  eec.  ^^ProhibUion-^oncurrent  remedy-- 
Certiorari— JurUdietion — Act  No.  666,  sec.  \Z— Court  more  easy  of  access^ 
Materials  to  support  appUcaiion. 

Where  justices  proceed  with  a  case,  after  it  has  been  made  to  appear  that  there 
is  a  oonrt  more  easy  of  access  from  the  place  where  the  cause  of  action  arose,  as 
▼ell  &8  from  the  place  of  abode  of  the  defendant,  a  statutory  prohibition  on  the 
groond  of  want  of  jurisdiction  may  issue,  though,  sembk,  a  certiorari  might  also 
lie.  But  the  onus  lies  upon  the  applicant  to  satisfy  the  Court  that  it  was  clearly 
pTOTed  that  there  was  a  court  more  easy  of  access,  &c. 

Obbers  nisi  to  prohibit  justices  in  Melbourne  from  further 
proceeding  upon  an  order.  The  complaints  were  to  recover 
money  payable  for  goods  sold  and  delivered. 

The  aflSdavits  on  which  the  Order  nisi  was  granted  in  the  firat 
case,  stated  that  the  defendant  ordered  the  goods^  the  subject  of  the 
complaint,  at  his  place  of  business,  from  a  traveller  of  the  com- 
plainants, Kitchen  and  Sons,  and  that  such  goods  were  afterwards 
delivered  at  that  place ;  that  the  whole  of  the  contract  was  made 
and  completed  there ;  that,  at  the  hearing,  objection  was  taken 
that  the  defendant  had  been  brought  to  the  wrong  court,  and  it 
was  then  proved  on  the  defendant's  behalf  that  the  defendant 
lived  and  carried  on  business,  and  the  goods  were  delivered,  in 
Brunswick-street,  Fitzroy,  and  that  the  court  at  Fitzroy  is  far 
nearer  and  easier  of  access  to  such  place  than  the  court  in  Mel- 
bourne; that  no  evidence  was  given  to  the  contrary,  but  the 
justices  decided  against  such  objection;  that  no  depositions  were 
taken  at  the  hearing. 

In  the  second  case,  the  affidavit  for  the  applicant  was  to  a 
similar  effect,  and  that  the  goods  were  bought  and  delivered  to 
the  applicant,  directly  from  the  complainant's  distillery  in  Colling- 
wood  In  this  case,  there  was  an  answering  affidavit  stating  that 
it  was  shown  to  the  justices,  that  the  complainant's  principal 
place  of  business,  where  all  his  books  and  accounts  are  kept,  is  in 
Melbourne,  and  all  orders  for  goods  have  to  be  taken  to  that 
place,  and  entered  there;  that  evidence  was  also  given  before  the 
justices  that,  owing  to  the  facilities  of  access,  by  means  of  cabs 


S^  2,  3. 
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1881        and  omnibuses  between  the  defendant's  place  of  business  and  the 

2MaisA     court  at  Melbourne,  the  latter  court  is  more  easy  of  access  froift 

P     \  and  ^^®  defendant's  place  of  business  than  that  at  Fitzroy,  and  that 

MuBPHY,  .  the  former  court  is  open  on  five  days  of  the  week,  while  the  latter 

WursTONE.  is  open  only  twice  a  week;  and  that  the  justices  decided  that  the 

complaint  was  properly  brought  before  the  court  in  Melbourne. 

Hodges,  in  the  first  case,  and  Duffy,  in  the  second  case,  showed 
cause — As  the  alleged  defect  is  not  curable,  and  could  not  be 
waived,  certiorari  would  be  the  proper  remedy:  IL  v.  Hurst  {a). 
Under  the  Act  No.  571,  sec.  2,  when  the  Bule  nisi  comes  on  to  be 
argued,  the  Court  has  to  inquire  whether  there  has  been  any 
mistake  or  error  in  a  matter  within  the  jurisdiction,  not  whether 
there  is  a  total  want  of  jurisdiction;  the  terms  "  error  or  mistake" 
imply  jurisdiction;  the  Court  has  to  examine  the  evidence  to 
ascertain  whether  the  order  is  right;  that  would  not  be  necessary 
if  the  case  of  a  total  want  of  jurisdiction  were  contemplated. 
[HiGiNBOTHAM,  J.  The  subject  matter  of  the  complaint  is  within 
the  jurisdiction  of  the  justices,  at  the  outset;  the  want  of  juris- 
diction only  appears  in  the  course  of  the  proceedings.]  This  is 
not  in  the  nature  of  an  exception  to  the  jurisdiction.  The 
evidence  shows  that  the  cause  of  action  arose  in  Melbourne,  as 
the  orders  given  elsewhere  had  to  be  booked  and  made  up  there; 
the  contracts  were  there  entered  into,  the  order  of  the  customer 
was  there  accepted.  The  affidavits  state  also  facts  which  show 
that  the  court  in  Melbourne  is  more  easy  of  access  than  the 
court  at  Fitzroy;  and  so  the  justices  have  decided. 

Hood,  in  support  of  the  Order  nisi  in  both  cases — At  the  very 
outset  of  the  hearing  of  the  complaint,  the  defendant  may  show 
that  there  is  a  court  of  petty  sessions  in  the  same  bailiwick,  more 
easy  of  access,  &c.,  than  the  place  where  it  is  being  heard: 
Act  No.  565,  sec.  13.  When  that  is  shown,  the  justice  is  to 
proceed  no  further.  The  affidavits  for  the  applicant  do  not 
deny  that  this  was  done.  This  is  a  preliminary  objection  which 
could  be  waived.  The  justices  had  jurisdiction  to  enter  upon  the 
case,  and  it  must  be  borne  in  mind  that  the  very  same  justices 

(a)  N.0. 11. 
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could  go  down  to  the  other  court  house,  and  there  hear  the  com-        1881 
plaint  without  objection ;    and,  further,  by  sec.  14,  the  justices,     rboina 
when  they  are  stopped  by  this  objection,  have  power  to  award  p^^^oN  and 
eosts  to  the  defendant,  when  they  find  he  has  been  brought  to  the     Murphy, 
wrong  court  vexatiously.    [Hiqinbotham,  J.    Prohibition  will  lie    Wimstonb. 
where  the  court  below  has  general  jurisdiction  over  the  subject 
matter,  but  an  objection  raised  in  the  course  of  the  proceedings 
requires  it  to  stay.    Cox  v.  Mayor  of  London  (6),  per  WUlea,  J.] 
The  provision  in  our  enactment,  that  the  Court  shall  amend 
the  order,  if  the  error  appears  to  be  amendable,  shows  that  pro- 
hibition is  contemplated  where  no  amendment  is  possible.      The 
objection  is  really  on  a  matter  of  procedure.    There  was  jurisdic- 
tion to  come  to  a  wrong  decision,  as  was  said  by  Fellows,  J.,  in 
Mau  V.  Weightman  (c).    The  difference  between  this  proceeding 
and  a  prohibition  at  common  law,  is  pointed  out  in  i2.  v.  Pohlman, 
exp,  Patterson    (d),     A  similar   objection   was    overruled    in 
jB.  v.  Skinner  (e),  Exp.  Oaynor  (f).    [Willums,  J.   A  court  may 
be  more  easy  of  access,  though  further  in  point  of  distance :  B,  v. 
Kavanagh,  exp,  Gomrie  (g) ;   but  the  facts  on  which  the  justices 
arrive  at  such  a  conclusion  should  be  set  out.]    Our  statement  on 
the  point  is  not  contradicted.    The  inference  from  the  answering 
affidavit  is  that  the  justices  were  influenced  by  the  gi-eater 
frequency  of  sittings. 

Stawell,  C.J.  There  is  force  in  the  argument  that  this 
application  is  not  on  the  ground  of  total  absence  of  jurisdiction, 
but  to  prevent  the  justices  from  exercising  a  jurisdiction  which 
they  possess;  the  distinction  is  between  total  want  of  jurisdiction, 
and  an  enactment  prohibiting  its  exercise  under  certain  circum- 
stances. I  think,  if  it  were  necessary  to  decide  the  point,  that  a 
statutory  prohibition  might  go  in  such  a  case,  just  as  in  the  some- 
what analogous  instance  in  which  the  jurisdiction  which  justices 
have  over  a  certain  subject  matter,  may  be  arrested  by  the 
establishment  of  a  claim  to  do  the  act  complained  of.  But  the 
present  Rule  cannot  be  made  absolute,  because  the  Court  is  not 

[h)  L.R.,  2  H.L.  239 ;  36  LJ.  (Ex.)  («)  1  A.J.R.  151. 

ai  p.  239.  (/)  Wilkinson's  Anst.  Mag.,  part  III.  • 

(c)  3  V.L.R.,  L.  110.  98. 

W  5  W.W.  ft  a'B.,  L.  124.  (g)  6  V.L.R.,  L.  179. 

V.LR.,  Vou  VII.,  Law.  Y 
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1881  furnished  with  sufficient  proof  of  what  evidence  was  before  the 
rboina     justices  on  the  point;  the  substance,  at  least,  of  that  evidence 

p  *•  ,  should  have  been  brought  before  as.  When  such  an  objection 
MuRPHT,    as  the  present  has  been  raised,  the  justices  have  to  decide  two 

Wjnotonr.  questions:  the  place  where  the  subject  matter  of  the  compliant 
arose,  and  whether  that  place,  as  well  as  the  place  of  abode  of  the 
defendant,  was  more  easy  of  access  to  another  court-bouse  in  the 
same  bailiwick  than  that  in  which  they  are  then  sitting.  Ease  of 
access  involves  several  considerations;  to  determine  upon  it,  we 
should  know  substantially  what  was,  and  what  was  not,  proved; 
the  mere  conclusions  of  the  witnesses  are  insufficient.  When  no  de^ 
positions  have  been  taken  in  writing,  the  evidence  may  nevertheless 
be  stated  substantially,  and  should  be  set  out  as  fully  as  possible. 
We  have  been  furnished  merely  with  the  conclusions  at  which  the 
deponents  have  arrived,  but  not  as  to  what  evidence  was  adduced. 
The  Court  cannot,  on  such  frail  materials,  determine  whether  the 
justices  were,  or  were  not,  justified  in  arriving  at  the  conclusion 
they  reached;  and  the  burden  of  proof  is  upon  the  party  seeking  to 
disturb  their  decision.  In  discharging  the  Bule,  I  fail  to  discover 
any  sufficient  ground  upon  which  costs  can  be  refused.  The 
omission  to  furnish  sufficient  materiahs  has  been  the  fault  of  the 
applicants.  Both  Rules,  therefore,  must  be  discharged,  with 
costs. 

HiaiNBOTHAH,  J.  I  also  am  of  opinion  that  this  is  a  matter  to 
which  the  statutory  prohibition  applies.  It  has  been  argued  that 
though  this  is  a  case  in  which  a  ce^iiiorari  might  lie,  a  Rule  to 
prohibit^  under  the  Act,  could  not  issue.  I  think  certiorari 
would  lie ;  the  facts  would  be  disclosed  on  affidavit,  and  would 
show  that  the  justices  at  the  court  in  question  had  been  ousted  of 
jurisdiction  in  this  particular  case.  But  it  does  not  follow  that 
a  statutory  Rule  to  prohibit  would  not  also  apply.  I  think  that 
the  facts  stated  in  the  affidavit  on  which  the  present  Order  nisi 
was  obtained  were  facts  which,  if  they  had  been  sufficiently 
established  before  the  justices,  would  show  that  a  Rule  ought  to 
be  made  absolute,  under  the  Act,  to  prohibit  further  proceedings, 
the  justices  having  proceeded  with  the  case  after  facts  had  been 
shown  which  deprived  them  of  jurisdiction.     But   I  am  of 
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opinion  also  that  there  should  be  no  Buld  absolute  in  either       issi 

case.    The  affidavits  on  which  the  Ordera  nisi  were  obtained      :Rmai^iL 

seemed  to  disclose  a  primd  facie  case  of  error  or  mistake,  but,  on  p^j^^'^  ^^^ 

closer  examination,  I  am  not  satisfied  that  they  show  sufficiently     Murpht, 

what  is  necessary  to  oust  the  jurisdiction.    When  such  an  appli-    Winotonb. 

cation  comes  before  the  Court,  the  onus  is  upon  the  applicant  to 

show,  to  the  satisfaction  of  the  Court,  that  the  order  of  the 

justices  cannot  be  supported.    He  ought  to  show  that  facts  were 

proved  (and  what  such  facts  were)  before  the  justices,  which  made 

it  appear  clearly  that  there  was  a  place  in  the  same  bailiwick,  in 

which  courts  of  petty  sessions  were  held,  which  was  more  easy  of 

access  from  the  place  of  abode  of  the  defendant,  and  from  the 

place  where  the  cause  of  action  arose.  The  affidavits  before  us  do 

not  satisfy  us  of  that. 

WiLLiAics,  J.  I  think  it  unnecessary  to  decide  whether  these 
are  cases  for  prohibition  under  the  Act,  but,  assuming  that  they 
are,  the  onvs  is  clearly  upon  the  applicant  to  show  that  the 
evidence  adduced  before  the  justices  does  not  support  their  order; 
and  I  think  it  is  impossible  for  him  to  do  that  without  setting 
forth  that  evidence.  In  these  cases  that  has  not  been  shown;  on 
that  ground  alone  I  base  my  judgment. 

Orders  nisi  discharged. 
Attorney  for  the  applicant:  KamA, 

Attorneys  for  the  respondent  in  the  first  case:  Crisp,  Lewis  and 

Hedderwick. 

Attorney  for  the  respondent  in  the  second  case:  TroUope. 


ADAMSON,  Afpkllavt,  v.  MORTON,  Kisponsent.  Sept,  1,  5. 

Ptineipal  and  agent — Breach  of  warranty  of  authority — Burden  qf  proqf  a$  to 
plctinUjre  knowledge, 

la  an  action  for  breach  of  an  implied  warranty  of  authority  to  make  a  contract, 
the  pkinti£f  launches  his  case  by  showing  that  he  entered  into  the  contract  with 
the  defendant  as  agent,  who  so  described  himself,  and  that  the  defendant  had  not 
the  aathority  he  professed  to  have.  The  onus  of  proving  a  defence  that  the  plaintiff 
vas  aware,  at  the  time,  of  the  want  of  authority,  will  lie  upon  the  defendant. 

AppEiLL  from  the  County  Court,  Melbourne.  The  plaint  was 
ioit  the  breach  of  a  promise — ^in  consideration  that  the  plaintiff 

Y2 
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1881  would  enter  into  a  contract  with  the  defendant,  as  and  assuming 
ADAMsoy  '^  ^  t^®  agent  of  Mrs.  Grave  and  her  husband,  for  the  sale 
^^'^'  by  the  defendant,  as  such  agent,  to  the  plaintiff  of  certain  land- 

that  he  was  authorised  by  the  said  Mr.  and  Mrs.  Grave  to  make 
the  said  contract  for  them,  as  their  agent.  There  was  also  the 
common  count.  The  case  was  tried  by  the  judge  with  a  jury, 
who  found  for  the  defendant,  and,  in  answer  to  a  question  from 
the  judge,  that  the  defendant  was  agent  for  both  Mr.  and  Mrs. 
Grave. 

The  contract  in  writing  purported  to  be  made  by  the 
defendant  as  agent  for  Mr.  and  Mrs.  Grave.  The  evidence 
showed  that  the  land  belonged  to  Mrs.  Grave;  that,  immediately 
after  the  sale,  Mr.  Grave  objected  to  the  price,  and  also  stated  that 
there  was  a  tenancy  continuing  for  nine  months 

The  defendant  claimed  a  nonsuit  on  the  ground  that  no 
damage  had  been  proved  beyond  the  amount  paid  into  Court, 
five  shillings,  the  amount  of  the  deposit  paid  on  the  purchase. 
The  judge  refused  the  application,  and,  after  hearing  the 
defendant's  evidence  that  the  plaintiff  was  fully  aware  of  all  the 
facts,  told  the  jury  that  there  was  evidence  that  the  land 
was  bought  by  the  husband  with  his  money;  that  he  received 
the  rents;  that  Mrs.  Grave's  evidence  was  not  satisfactory;  and 
if  merely  getting  the  certificate  in  her  name  made  it  hers,  there 
would  be  no  moro  necessity  for  postnuptial  settlements;  that,  in 
his  opinion,  there  was  evidence  that  Mr.  Grave  was  his  wife's 
agent  to  authorise  the  defendant  to  sell  the  land;  that,  in  his 
opinion,  the  plaintiff's  proper  remedy  would  have  been  against 
the  Graves,  and  not  against  the  defendant.  The  plaintiff  appealed, 
on  the  grounds  that  the  verdict  was  against  evidence,  and 
erroneous  in  law,  and  of  misdirection. 

Hood  for  the  appellant — The  evidence  showed  that  the  de- 
fendant had  no  authority  from  the  proprietor ;  certainly,  he  did 
not  show  that  he  had  any.  [Hiqinbotham,  J.  You  had  to  show 
that  the  plaintiff  was  induced  to  enter  into  the  contract  by  the 
defendant's  representation  that  he  was  authorised  by  Mrs.  Grave 
to  seU.]  This  is  not  an  action  for  deceit — it  is  simply  for  breach 
of  contract;  the  defendant  chose  to  make  this  representation,  and 
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he  is  bouQd  by  it.  The  evidence  shows  that  the  plaintiff  has  not  1881 
in  fact  any  contract  with  Mrs.  Grave.  [Williams^  J.  The  action  is  Adamson 
for  a  breach  of  the  warranty  that  the  defendant  had  authority  from  Norton. 
Mrs.  Grave.  Hiqinbotham,  J.  The  damage  resulting  from  that 
breach  is  the  subject  of  the  action :  dicn'y  v.  Colonial  Bank  (a). 
Is  there  any  evidence  that  the  plaintiff  was  fully  aware  of  the 
nature  of  the  authority  which  the  defendant  actually  had?] 
There  is  no  evidence  that  he  knew  that  the  defendant  had  not 
the  authority  of  Mrs.  Grave.  She  swore  that  she  had  not 
authorised  either  her  husband  or  the  defendant  to  sell.  But  the 
judge  said  there  was  evidence  that  her  husband  had  her  autho- 
rity, as  the  plaintiff  had  dealt  with  him  throughout,  in  the 
original  purchase  as  well.  He  also  said  there  was  evidence  that 
the  husband  had  paid  for  the  land  with  his  own  money,  and  that 
he  received  the  rents;  but  that  is  only  evidence  that  he  managed 
the  property  for  his  wife.  As  the  defendant  stated  that  he 
believed  Mr.  Grave  had  his  wife's  authority,  why  should  not  the 
plaintiff  believe  it? 

Hodges  for  the  respondent — The  onus  rests  upon  the  plaintiff 
to  show  that  the  defendant  contracted  as  agent  of  both  husband 
and  wife;  he  has  also  to  prove  that  the  defendant's  want  of 
authority  was  not  known  to  him  at  the  time  he  entered  into  the 
contract.  Chitty  on  Contracts  (11th  ed.),  213;  Harper  v 
WiUiams  (b) ;  Jones  v.  Downman  (c).  The  document  shown  to 
the  plaintiff  as  the  defendant  s  authority,  was  signed  only  by  the 
husband,  and  the  defendant  is  not  made  to  say  that  he  was 
agent  for  any  one  else,  except  by  his  signature  to  the  contract  as 
agent  for  both  husband  and  wife.  The  plaintiff,  therefore,  had 
notice  that  the  defendant  had  no  authority  from  the  wife.  As 
to  the  alleged  misdirection,  there  is  no  direction  in  the  judge's 
summing  up ;  merely  comments  on  the  evidence.  [Williams,  J. 
Such  an  action  was  held  to  lie  against  an  agent,  in  Oodvdn  v. 
Francis  (d).]  In  reality,  the  defendant  did  not  contract  as  agent 
of  both  husband  and  wife ;  there  is  no  evidence  that  he  did.     In 

(a)  L.B.,  3  O.P.  24;  38  L.J,  (O.P.)        (c)  4  Q.B.,  at  p.  239. 
«;  N.C.  38.  {d)  L.R.,  6  C.P.  299 ;  39  L.  J.  (O.P.) 

(6)4Q.B.,atp.  232.  12L 
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1881       Cherry  v.  Colonvd  Bank  (e),  the  contract  was  not  between  the 
Adamson    plaintiff  and  defendant. 


V, 

Morton. 


Hood  in  reply — Even  if  the  plaintiff  had  had  doubts  about  the 

defendant's  authority,  or  did  not  quite  believe  in  it,  yet  as  the 

defendant  warranted  his  authority,  and  the  plaintiff  has  been 

induced  to  act  upon  that  warranty,  the  plaintiff  has  a  right  of 

action  against  him  upon  that  warranty.     "A  person  who  induces 

others  to  contract  with  him  as  the  agent  of  a  third  party,  by  an 

unqualified  assertion  of  his  being  authorised  to  act  as  such  agent, 

is  answerable  to  the  person  who  so  contracts,  for  any  damages  he 

sustains  by  means  of  the  assertion  of  the  authority  being  untrue.' 

Collen  V.  Wright  (/),  per  WUles,  J,   There  is,  however,  no  evidence 

that  the  plaintiff  did  not  believe  in  the  defendant's  authority; 

quite  the  contrary.  He  insisted  upon  Mi-s.  Grave's  name  being  put 

into  the  contract.    It  was  never  put  to  the  jury  that  there  was, in 

fact,  authority  from  Mrs.  Grave.     The  terms  of  the  letter  shown 

by  the  defendant  to  the  plaintiff  plainly  imply  that  some  fmiher 

authority  must  have  previously  been  given  to  the  defendant  on 

the  subject. 

Cur.  adv.  vulL 

Sept.  5  {g),  HiGiNBOTHAM,  J.  In  this  case,  the  jury  found,  in  answer 
to  a  question  put  to  them  by  the  judge,  that  the  defendant  had 
authority  from  both  Mr.  and  Mrs.  Grave.  That  was,  in  substance, 
a  statement  of  their  opinion  that,  whether  the  contract  sued  upon 
had  been  entered  into  or  not,  it  had  not  been  broken,  and  that  if 
it  had,  the  principals  were  bound.  That  appears  also  to  be  the 
ground  of  the  verdict.  I  think  there  is  no  evidence  to  support 
that  finding.  All  the  evidence  went  to  show  clearly  that  if  such 
a  contract  had  been  made,  it  was  broken,  for  one  party  had 
refused  to  carry  out  the  sale,  and  maintained  that  she  had  not 
authorised  her  husband  to  instruct  the  defendant  to  sell.  On 
that  ground,  the  appeal  must  be  allowed,  and  the  case  must  be 
reheard. 

(e)    L.B.,  3  P.O.  24;  38  L.J.  (P.C.)  {g)  Stawill,  C.J.,  had  bMXi  abtent       i 

,^;  N.C.  33.  from  the  B«noh  on  lat  SeptdmUr  irittn       I 

(/)  8E.ftB.&i7;  27L.J.  (Q.B.)  at  the  case  was  argnecL 
p.  217. 
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On  the  other  point,  whether  there  was  a  contract  of  warranty        1881 
or  not,  it  does  not  appear  what  was  the  conclusion  of  the  jury    adamson  ~ 
on  that  point,  nor  what  direction  was  given  to  them  as  to  the     ^q^^on 
bearing  of  the  evidence  on  the  question  involved  in  that  issue. 
There  was  a  great  conflict  of  evidence  as  to  what  was  stated 
between  the  plaintiflF  and  the  defendant,  and  whether  what  was 
stated,  on  this  point,  was  stated  at  or  after  the  'time  of  entering 
into  the  contract  of  sale.    As  the  case  is  to  be  reheard,  it  is  not 
necessary  or  expedient  to  make  any  observations  upon  the  con- 
flict of  evidence,  but  we  think  the  jury  ought  to   understand 
the  nature  of  the  question  they  will  have  to  determine,  upon 
this  conflict  of  evidence,  as  to  what  was  the  contract,  if  any, 
between  the  parties. 

The  form  of  this  action  is  of  recent  date.  Until  lately,  an 
agent  professing  to  make  a  contract  on  behalf  of  a  principal,  and 
not  having  any  authority,  or  as  much  as  he  professed  to  have, 
was  liable  personally  upon  the  contract  itself,  subject  to  the 
limitation  that  his  want  of  authority  was  not  known  to  the  party 
with  whom  he  contracted:  Story  on  Agency,  sec.  265,  citing 
Earper  v.  Williams  (h).  In  or  about  the  year  1857,  an  important 
change  occurred  in  the  form  of  the  action  against  the  agent  in 
fiuch  case.  In  Collen  v.  Wright  (J),  an  agent  who  had  exceeded 
his  authority  was  held  liable,  not  as  principal  in  the  contract  he 
professed  to  make,  but  in  a  special  [action  on  a  warranty  implied 
from  the  representation  made  by  him  untruly,  on  which  the 
plaintiff  had  acted.  From  the  case  in  the  Queen's  Bench,  it  might 
appear  that  there  would  be  no  such  qualification  in  this  new  form 
of  action  as  there  was  in  the  old,  as  to  the  plaintiff's  ignorance  of 
the  want  of  authority;  but  in  the  Exchequer  Chamber,  the  rule 
was  more  carefully  laid  down  by  Willea,  J.,  that  the  contract 
must  have  been  entered  into  by  the  plaintiff,  on  the  faith  that 
the  agent  had  the  authority  which  he  professed  to  have.  That 
view  was  affirmed  in  the  Privy  Council  in  Cherry  v.  Colonial 
Bank  (k).  In  such  an  action  as  this,  it  is  necessary,  therefore,  for 
the  plaintiff  to  prove,  not  merely  that  the  defendant  made  an 

W  4Q.B.  232.  {h)  L.R.,  3  P.O.  at  p.  32;  38  L.J. 

(i)  7  K  &  B.  301;  8  ib.  647;  26  L.J.    (P.O.)  49;  N.O.  38. 
(Q.B.)  147;  27  ib.  215. 
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1891  untrue  representation  of  authority,  but  that  he  (the  plaintiff)  was 
Adamsok"  induced  by  such  representation  to  enter  into  the  contract  with 
Morton  ^^^  other  party  represented  to  be  the  defendant's  principal. 
Another  qualification  has  been  engrafted  upon  the  rule  subse- 
quently— ^that  the  action  will  lie  only  for  misrepresentation  in 
reference  to  questions  of  fact,  not  of  law :  Beattie  v.  Ebury  (I). 
That  may  have  some  importance  in  this  case,  in  reference  to  the 
question  of  the  effect  of  the  document  shown  by  the  defendant 
to  the  plaintiff — ^according  to  one  party,  after  the  contract  had 
been  entered  into ;  according  to  the  other,  at  the  time  the  con- 
tract was  made.  This  must  be  put  to  the  jury  and  considered  by 
them.  Clear  proof  need  not  be  given  in  the  first  instance.  The 
jury  will  have  to  determine  whether  the  representation  was 
untrue,  as  a  matter  of  fact,  and  whether  the  plaintiff  was  induced 
by  that  representation  to  enter  into  the  contract  with  the  alleged 
principal.  The  appeal  is  allowed,  with  costs,  on  the  ground  that 
the  verdict  is  not  supported  by  the  evidence ;  the  costs  of  both 
parties,  of  the  trial  below  and  of  the  rehearing,  will  abide  the 
event. 

Williams,  J.  The  plaintiff  had  to  prove  that  he  entered  into 
the  contract  with  the  defendant  as  agent  for  the  alleged 
principal;  that  the  defendant  was  not  authorised  by  the  principal 
to  make  the  sale,  and  that  he  (the  plaintiff)  did  not,  at  the  time, 
know  that  the  defendant  was  not  in  fact  the  agent  of  the  princi- 
pal. He  sufficiently  launches  his  case  by  showing  that  he  entered 
into  the  contract;  that  the  defendant  described  himself,  either  in 
the  contract  or  dehors  the  contract,  as  agent  of  the  principal,  and 
that  the  defendant  had  not  the  authority  alleged.  Then  evidence 
would  be  admissible  on  behalf  of  the  defendant  to  sho  w,  under  the 
general  issue,  that,  at  the  time  he  made  the  contract,  the  plaintiff 
was  aware  that  he  had  not  the  authority  alleged;  the  onus  of 
adducing  the  evidence  is  on  the  defendant.  This  may  be  tested 
in  this  way;  if  the  defendant  were  to  embody  this  allegation  in 
a  special  plea,  such  plea  would  be  good  on  general  demurrer,  but 
bad  on  special  demurrer,  as  amounting  to  the  general  issue.  I 
agree  in  thinking  that  the  evidence  does  not  support  that  view  for 

(0  L.R.,  7  Ch.  802;  41  L. J.  (Ch.)  804. 
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the  defence,  or  the  view  of  the  jury  that  the  agent  was  in  fact 

authorised*     The  only  evidence  relied  on  as  showing  that  the 

plaintiff  knew  that  the  defendant  was  not  authorised  by  Mrs. 

Grave  was  the  letter  of  21st  January,  1881,  which  was  shown 

by  the  defendant  to  the  plaintiff  when  the  latter  asked  for  his 

authority;  the  terms  of  that  letter  are  consistent  with  a  belief  on 

the  part  of  the  plaintiff  and  the  defendant  at  the  time,  that  Mr. 

Grave  was  authorised  by  his  wife  to  employ  the  defendant  to  sell 

the  land.    The  defendant,  therefore,  has  not  sustained  the  omia 

which  lay  on  him.     As  was  said  by  WUles,  J.,  in  PhiUipson  v. 

Hayter  (m),  citing  remarks  of  Cresawdl,  J.,  in  Avery  v.  Bowden, 

the  evidence  must  be  such  as  the  jury  could  act  upon,  and  not 

merely  conjecture;  that  the  onus  was  on  the  party  offering  the 

evidence,  and  that  he,  if  he  offered  only  evidence  consistent  with 

either  supposition  of  fact,  was  not  entitled  to  have  it  put  to  the 

jury.    For  the  reasons  I  have  given  I  concur  in  the  judgment  of 

the  Court. 

Appeal  allowed.    Case  to  be  reheard. 


1881 


Adaicson 
Morton. 


Attorneys  for  the  appellant :  Bennett,  Attenhorough,  Wilka  and 
Kunn. 
Attorneys  for  the  respondent:  Taylor  <t  Manton. 

(m)  L.R.,  6  C.P.  at  p.  42;  40  L.J.  (C.P.)  at  p.  16. 


KEGINA  V.  JACKSON. 

Cnadaal  charge — Venue — Application  to  change — Inflammatory  comments  in  press 
qf  the  district  to  prejudice  of  prisoner. 

The  Court  is  indisposed  to  order  a  change  of  venue,  on  the  groand  of  widely- 
eircnlated  and  inflammatory  comments  in  the  press  of  the  district  in  which  the 
prisoner  is  to  be  tried,  especially  when  the  affidavits  in  support  of  the  application 
Bake  out  only  a  case  of  conjecture  as  to  the  prejudice  of  the  prisoner  on  his  triaL 

Purvea,  for  the  prisoner,  moved  (on  notice  to  the  Crown)  for 
an  order  for  a  change  of  venue  under  Act  No.  502,  sec.  33,  from 
the  Castlemaine  Court  of  Assize  to  the  Central  Criminal  Court, 
or  such  other  Court  as  this  Court  might  deem  fit — No  present- 
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1881  ment  has  been  filed,  but  the  prisoner  has  been  committed  by  a 
rtcina  coroner  for  manslaughter.  The  affidavits  in  support  of  this  appli- 
cation have  annexed  to  them  a  large  mass  of  newspaper  comments 
upon  the  case  circulating  through  the  Castlemaine  district;;  these 
comments  are  of  a  most  inflammatory  nature,  calculated  to  greatly 
prejudice  the  prisoner  with  the  persons  whose  names  are  upon 
the  jury  list.  It  is  also  shown  that,  even  before  the  coroner's 
jury  had  given  their  verdict,  the  accused  was  burnt  in  effigy  in 
Maryborough.  It  is  shown  clearly  that  public  feeling  throughout 
the  whole  district  is  likely  to  be  strongly  prejudiced  against  the 
prisoner. 

Chomley,  for  the  Crown,  was  not  called  upon. 

Per  Curiam.  In  our  opinion,  the  affidavits  disclose  merely  a 
conjecture  as  to  the  probability  of  the  prisoner  not  having  a  fair 
trial.  We  think  as  a  rule,  and  in  the  absence  of  exceptional  cir- 
cumstances, it  is  better,  both  for  the  ends  of  justice  and  for  the 
prisoner  himself,  that  he  should  be  tried  in  the  district  in  which 
he  is  known.    The  application  must  be  refused. 

Application  refmed. 

Attorney  for  the  prisoner:  H,  8.  Barrett^  Dunolly. 
Attorney  for  the  Crown:  Sutherland,  Crown  solicitor. 


Sept.  7.  In  RE  THB  «•  TRANSFER  OF  LAND  STATUTE,"  Ex  Pabtb  BOWMAN. 

"  Transfer  of  Land  StatiOe'*  {No.  301),  sec.  l35SummoM  to  Registrar  qf  TUkt— 
Absence  of  probable  ground /or  r^usal  to  register  land — Costs. 

The  Registrar  of  Titlea  is  not  justified  in  refusing  to  bring  land  under  the  Act, 
solely  on  the  grounds  of  an  interpretation  by  the  Gomnussioner  of  Titles,  of  a  devise 
in  a  will,  in  opposition  to  a  decision  of  the  Supreme  Court  on  the  same  devise;  and 
that,  although  his  interpretation  is  supported  by  a  dedsionof  the  Supreme  Court  of  a 
neighbouring  colony  upon  the  same  devise.  His  course,  if  an  appeal  depends,  if 
to  postpone  the  determination  of  the  application  until  the  question  has  been  finally 
decided  on  appeaL  But,  as  he  is  the  guardian  of  the  assurance  fund,  the  Court 
would  be  slow  to  certify  ''  that  there  was  no  probable  ground  for  such  refusal,"  lo 
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tt  to  deprive  liim  of  his  eosta  of  a  snmmons  under  see.  135  of  the  **  Tranafer  of         X881 

LaadStaitUe."  

When,  in  the  inveetigation  of  title,  one  objection  appears  which  the  com-   ((Xranrpeb 
mianoner  considers  fatal,   yet  all  questions  on  the  title  should  be  considered ;      of  Land 
the  applicant  ought  not  to  be  compelled  to  take  out  several  summonses  on    Statute," 
one  titie.  ^^  parte 

BOWMAK. 

Summons  to  the  Registrar  of  Titles  to  substantiate  and  uphold 
the  grounds  of  his  refusal  to  bring  certain  land  under  the  opera- 
tion of  the  "  Transfer  of  Land  Statute"  The  Registrar's  state- 
ment concerning  the  title  to  the  land,  was  that  William  Hutch- 
inson died  on  20th  July,  1846,  having,  by  his  will  dated  20th 
December,  1845,  devised  as  follows: — 

'*  I  give  and  devise  unto  my  trustees  all  the  property  at  Melbourne  .... 
(being  the  land  in  question),  to  hold  to  them  their  executors,  administrators,  and 
assigns,  during  the  life  of  my  daughter  E.  Bowman,  upon  trust,  to  receive  the 
renti  and  protits,  and  pay  the  same  to  her  separate  use  without  power  of  anticipa- 
tion, and  immediately  after  her  decease  to  the  use  of  aU  and  every  the  children 
now  bom  or  hereafter  to  be  bom  of  the  said  E.  Bowman  by  her  present  husband 
W.  Bowman  (except  the  eldest  son  M.  Bowman  .  .  .)  equally  to  be  divided 
between  them  as  tenants  in  common  in  tail  male  with  cross  remainders  between 
them  in  tail  male." 

Near  the  end  of  the  will  was  a  proviso  in  these  terms : — 

"  Provided  always  that,  if  any  person  whom  I  have  made  tenant  in  tail  male  shaU 
be  bom  in  my  lifetime,  then  I  revoke  the  devise  so  made  to  him,  and  in  lieu 
tbeieof  I  give  and  devise  the  hereditaments  comprised  in  such  devise  and  appoint- 
ment to  the  use  of  the  same  person  respectively  for  the  term  of  his  or  her  natural 
life,  and  after  his  or  her  decease  to  the  use  of  his  or  her  first  and  every  other  son 
loccessively  according  to  their  respective  seniorities  in  tail  male." 

The  testator's  daughter,  E.  Bowman,  died  about  29th  August, 
1849,  leaving  six  children  (besides  M.  Bowman)  bom  of  her  by 
the  said  W.  Bowman,  all  of  whom  were  bom  in  the  testator's 
lifetime,  and  before  the  date  of  his  will,  one  of  whom  died  under 
age  and  without  issue,  on  25th  March,  1866.  Since  the  death  of 
the  testator^  all  [of  the  six  children  above-mentioned  (except  the 
one  who  died  as  above  stated)  assuming  to  be  tenants  in  tail,  have 
executed  deeds  purporting  to  be  disentailing  deeds.  In  1874, 
they  contracted  to  sell  the  land  in  question  in  fee  simple, 
and  the  purchasers  then  applied  to  bring  the  land  under  the 
"Transfer  of  Land  Statute!'  That  application  was  rejected  by 
the  then  Commissioner  of  Titles,  Mr.  Carter,  Q.C.,  it  being  consi- 
dered by  him  that  all  the  grandchildren  of  the  testator  bom  in 
his  lifetime  (excepting  M.  Bowman)  took  life  interests  only.    On 
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1881       26th  June,  1876,  W.  Bowman  (one  of  such  six  children  above- 

/n  rt       mentioned)  died  intestate,  and  administration  of  his  estate  was 

'  ot^JUniT*^  granted  to  W.  Lynch.    In  1878,  the  judgment  of  the  Supreme 

Statute,"    Court,  upon  a  special  case  in  the  action  of  Lynch  v.  Johnson  (a), 

Bowman,    was  taken  upon  the  construction  of  the  aforesaid  portion  of  the  will, 

when  the  Court  held  that  W.  Bowman  was  entitled  in  fee  simple. 

But  in  a  subsequent  case  in  the  Supreme  Court  of  New  South 

Wales,  upon  the  same  devise,  that  Court  decided  the  other  way, 

and  an  appeal  to  the  Privy  Council  from  that  decision  is  now 

pending.    The  applicants  again  applied  to  have  the  land  brought 

under  the  Act,,  claiming  to  be  owners  in  fee  simple,  and  urged 

the  judgment  of  this  Court  in  Lynch  v.  Johnson  (a),  in  support 

of  their  application. 

The  following  were  the  grounds  of  refusal  to  bring  the  land 
under  the  operation  of  the  Statute: — 

"  That  the  question  of  ownership  in  fee  simple  of  the  land  applied  for  as  required 
by  sec.  17  of  the  Statute,  is  not  at  present  settled  by  a  decision  binding  upon  all 
parties  who  may  claim  to  be  entitled  under  the  said  will ;  and  that  the  risk  of 
bringing  the  land  under  the  Act,  in  favour  of  the  applicants,  in  fee  simple,  is  not 
such  as,  in  my  opinion,  the  assurance  fund  should  be  called  upon  to  take.  The 
property  is  valued  by  the  applicants  at  60,0002.  The  title  is  otherwise  long  and 
complicated,  but  the  aforesaid  objections  being  considered  vital,  the  other  portions 
of  the  title  have  not  been  gone  into." 

The  case  first  came  before  the  Court  in  Trinity  Term  last, 
when  the  Court  directed  the  case  to  stand  over  until  after  the 
decision  of  the  Privy  Council  upon  the  appeal  from  the  Supreme 
Court  of  New  South  Wales.  That  appeal  having  now  been  de- 
termined in  accordance  with  the  previous  decision  of  this  Court 
the  case  was  now  again  set  down  for  argument. 

Molesworth,  for  the  Registrar  of  Titles — ^As  the  question  is 
now  finally  settled  by  the  decision  of  the  Privy  Council  in 
Oibbons  v.  Oibbona  (6),  the  Registrar  offers  to  proceed  with  the 
further  consideration  of  the  application. 

Wehh,  Q.C.,  and  a'Beckett  in  support  of  the  summons— The 
Registrar  bows  to  the  decision  of  the  Privy  Council,  but  he  would 
not  yield  to  the  decision  of  this  Court  in  Lynch  v.  Johnson  (a). 
In  these  circumstances,  the  applicant  ought  certainly  not  to  have 

(a)   4  V.L.IL,  L.  26a.  (&)   6  App.  Caa.  471. 
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to  pay  the  costs  of  the  Registrar.    We  ask  the  Court  to  certify^  1881 

under  sec.  135  of  the  **  Transfer  of  Land  Statute^*  that  there  was  j^re 

no  ground  for  the  refusal  of  the  Registrar  to  bring  the  land  '^^lan?^ 

under  the  Act,  so  that  each  party  may  bear  his  own  costs,  as  in  Statute," 

Ex  pQftc 

Be  Patterson  (c).    The  commissioner  had  no  right  to  set  up  his    Bowuav. 

own  opinion  against  the  decision  of  this  Court  upon  the  very 

same  devise  in  the  same  will.    It  is  not  to  the  purpose  to  allege, 

as  is  stated  in  his  behalf,  that  the  same  question  was  before 

the  Court  of  New    South    Wales,  and  that  an  appeal    was 

pending  in  the  Privy  Council;  no  question  as  to  this  land  could 

be  raised  in  the  Court  in  New  South  Wales;  it  is  only  an 

accident  that  the  same  will  has  been  considered  by  the  Courts  in 

both  coloniea    The  commissioner  is  bound  by  the  decision  of  this 

Court.     [Stawell,  C.J.    In  this  case,  the  assurance  fund  has 

to  be  protected,  if  possible.]    The  effect  of  a  knowledge  that 

the  question  would  probably  be  referred  to  the  Privy  Council 

from  the  neighbouring  colony,  should  have  been  at  most  a 

postponement,  not  a  refusal,  of  registration.    The  Registrar  has 

put  the  applicant  to  unnecessary  expense  and  trouble,  in  refusing 

to  proceed  further  with  the  investigation  of  the  title;  he  has 

no  right  to  force  the  applicant  to  take  out  a  fresh  summons  for 

every  individual  objection,  as  the  inquiry  proceeds;  he  is  not 

jnstified  in  assuming  that  the  Court  will  agree  with  him  in 

considering  one  objection  fatal,  especially  in  view  of  the  previous 

decision.     If  he  had  proceeded  with  the  inquiry  into  the  whole 

title,  it  might  have  been  completed  by  the  time  the  decision 

of  the  Privy  Council  became  known,  and  the  applicant  would 

have  been  spared  a  very  vexatious  delay.    In  strictness,  an  order 

ought  now  to  be  made  that  the  land  should  be  registered  under 

the  Act  at  once,  as  the  Court  decides   that  the  only  ground 

of  refusal  stated  has  not  been  substantiated.      The  assurance 

fund  would  have  been  sufficiently  guarded  if  the  Registrar  had 

simply  determined  to  hold  his  hand,  after  the  termination  of  his 

investigation  of  title,  until  he  could  ascertain  the  decision  of  the 

Privy  Council    If  the  Court  should  allow  the  Registrar  his  costs, 

the  applicant  is  entitled  to  claim  an  order  for  the  issue  of  a 

certificate  of  title. 

(c)    3  V.R.,  L.  128 ;  3  A.J.R.  92. 
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1881  Molesworth,  in  reply — The  Court  can  hardly  say  that  the  Regis- 

J^^       trar  had  no  probable  ground  for  refusing  to  register,  when  he  was 

••Tkansfbr  aware  that  the  Supreme  Court  of  New  South  Wales  had  taken  a 
OF  Land 
Statute,"    different  view  from  this  Court,  on  the  same  provision  of  this  very 

Bowman,  will,  and  that  the  matter  was  under  appeal  to  a  Court  whose 
decision  might  overrule  that  of  this  Court.  He  had  also  the 
opinion  of  the  previous  Commissioner  of  Titles,  agreeing  with  his 
own,  and  that  of  the  other  Court.  He  had  to  protect  the  assur- 
ance fund,  especially  in  view  of  the  great  value  of  the  property  in 
question. 

Stawell,  C.J.  The  Registrar  must  proceed  with  the  investi- 
gation of  the  title.  He  declined  to  proceed  on  the  ground  that  one 
objection  was  conclusive  against  the  title.  That  objection  had 
already  been  overruled  by  a  previous  decision  of  this  Court;  but 
the  devise  in  question  affected  also  land  in  the  adjoining  colony 
of  New  South  Wales,  and  in  the  Supreme  Court  of  that 
colony  a  suit  was  pending  involving  the  same  question  at 
the  time  the  Registrar  was  investigating  this  title.  Under 
those  circumstances,  I  think  he  would  have  had  grounds  for 
postponing  the  further  investigation  of  title  until  the  question 
had  been  finally  determined  in  that  suit,  either  by  appeal  or  by 
assent  to  the  decision  of  the  sister  Court  without  appeal  He 
refused,  however,  to  proceed  further,  as  to  bringing  this  land 
under  the  statute.  Had  the  decision  of  the  Court  of  New  South 
Wales  been  in  accordance  with  that  of  this  Court,  he  might 
in  the  absence  of  appeal  from  either  decision,  have  well  followed 
them,  or  if  there  was  an  appeal,  awaited  the  decision  of  the  appeal 

He  reports  that  other  points  were  involved,  but  that  he  did  not 
go  into  them,  because  he  considered  this  one  fatal.  In  that  view, 
I  must  be  permitted  to  say,  I  cannot  concur.  It  is  his  duty,  as 
it  seems  to  me,  to  investigate  all  questions  arising  upon  the  title 
submitted  to  him,  and  not  subject  the  applicant  to  unnecessary 
expense  or  delay  by  dealing  with  one  point  only  at  a  time. 
Although  entertaining  this  opinion,  I  concur  in  the  observation 
that  he  has  a  duty  to  protect  the  assurance  fund,  and  not  to  allow 
it  to  be  subjected  to  risks  which  may  be  avoided.  I  do  not  feel 
justified,  therefore,  in  certifying,  in  the  concluding  words  of  sec. 
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135,  "that  there  was  no  probable  ground  for  such  refusal/'  so  as       i88l 
to  deprive  the  Registrar  of  his  costs.     The  order  of  the  Court       j^re 

will  be  that  the  Registrar  proceed  with  the  investigation  of  any  **q^^^^ 

other  objections  there  may  be  to  the  title.  Statuti^" 

HiGiKBOTHAM,  J.,  concurred. 

Williams,  J.    I  have  great  doubts  whether  the  facts  disclosed 

do  not  afford  reason  for  certifying  that  there  was  no  probable 

ground  for  the  refusal  of  the  Registrar,  in  the  face  of  the  decision 

of  this  Court ;  they  show  ground  at  most  for  his  suspending 

proceedings  for  registration,  not  for  refusal.     But  I  should  be 

reluctant  to  dissent  from  the  decision  of  the  other  members  of 

the  Court,  unless  I  felt  perfectly  sure  that  it  was  our  duty  to 

certify  in  the  terms  of  sec.  135. 

Order  accordingly. 

Attorney  for  the  Registrar  of  Titles:    8v£kerland,  Crown 
solicitor. 
Attorneys  for  the  applicant :  Lynch  <fe  M' Donald. 


BEUNDELL  v.  WANE.  Sept.  1,  8, 

Appeal-^imniif  Caurt-'QuuUon   qf  faO^NegligeiU  driving.^Ihfidence.StaU' 

merU  ofservatU, 

Where  an  appeal  from  a  County  Court  turns  upon  a  question  of  fact,  it 
ia  not  sufficient  for  the  appellant  to  show  that  the  decision  is  probably  wrong. 

The  mere  fact  that  a  person  lawfully  walking  along  a  street  is  run  oyer  by  a 
vehicle  raises  aprimdfaeie  case  of  negligence. 

A  horse  and  cart  being  driven  at  a  smart  trot  across  a  principal  line  of  traffic  at 
a  hosy  time  of  the  day,  is  some  evidence  of  negligence. 

A  statem^t  made  by  a  driver  of  a  cart  at  the  time  of  an  accident  by  running  over 
a  foot  passenger,  that  he  is  in  the  employ  of  the  defendant,  is  admissible  in 
evidenoe  against  the  defendant  in  an  action  of  negligence. 

Appeal  from  the  County  Court,  Melbourne.  The  plaint  was 
to  recover  damages  for  injuries  suffered  by  the  plaintiff  by  reason 
of  the  negligent  and  unskilful  management  and  driving  by  one 
Charles  Bunce,  the  servant  of  the  defendant,  of  a  horse  and  cart 
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1881        aloDg  a  public  highway,  the  plaintiff  having  been  run  over.    The 
Blxtndkll"  case  was  tried  before  the  judge  and  a  jury,  who  found  for  the 
Wane       plaintiff  for  the  amount  claimed. 

The  evidence  for  the  plaintiff  was  that  of  a  constable,  who,  en 
the  day  in  question  (Saturday),  at  3  p.m.,  standing  at  the  Town 
Hall,  saw  the  plaintiff  rising  after  having  been  knocked  down 
by  a  butcher's  cart  going  along  Little  Collins-street,  towai*ds 
Elizabeth-street,  at  about  seven  miles  an  hour  after  the  occur- 
rence. He  obtained  from  the  boy  who  was  driving,  his  name,  and 
the  name  of  his  employer,  and  read  on  the  cart  the  inscription, 
"  New  Market  Company,  7,  8,  &  9  Little  Collins-street  East." 
He  went,  about  a  week  afterwards,  to  that  address,  and  saw  there 
a  man  who  said  he  was  the  defendant,  and  asked  him  if  he  had  a 
driver  named  Charley  Bunco  in  his  employment.  The  man  said 
"  Tes."  The  constable  told  him  he  had  a  letter  for  him  from  the 
plaintiff's  attorney,  who  intended  to  take  proceedings  agamst 
Bunco.  The  man  answered  that  Charley  had  had  to  pay  dearly 
before — in  fact,  too  much.  The  plaintiff's  own  evidence  was  that 
he  was  crossing  Little  Collins-street,  a  little  to  the  west  of 
Swanston-street,  when  he  was  knocked  down  by  a  butcher's  cart, 
the  driver  of  which  drove  rapidly  away,  but  was  stopped.  The 
evidence  of  other  witnesses  was  that  the  cart  had  been  driven 
across  Swanston-street  (along  which  the  traffic  is  great  at  that 
hour)  at  a  good  smart  trot — too  fast  to  admit  of  his  stopping 
when  the  driver  saw  the  plaintiff  in  front  of  him ;  that  he  had 
slackened  his  pace  a  little  at  the  western  crossing,  and  then  let  the 
horse  have  his  head  again. 

The  judge  refused  an  application  for  a  nonsuit,  holding  that 
th6  fact  that  the  horse  was  driven  at  a  smart  trot,  was  evidence 
of  negligence;  he  also  told  the  jury  that  the  main  question  was 
whether  the  driver  was  driving  too  fast  or  not;  that  it  was  impos- 
sible to  fix  any  particular  rate  at  which  to  drive;  that  it  would 
depend  upon  whether  the  road  was  crowded  or  otherwise;  and  he 
left  it  to  them  to  say  whether  the  driver  had  driven  too  fast;  that 
a  driver  should  proceed  at  such  a  rate  as  to  have  his  horse  under 
sufficient  control  to  be  able  to  stop  within  a  reasonable  distance* 
in  the  event  of  a  foot-passenger  crossing;  that  the  city  by-laws 
provide  that  vehicles  should  proceed  at  a  walking  pace  over  the 
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intersections  of  streets,  a  provision  which  was  notoriouslj  dis-        1881 
regarded.    The  jury  found  for  the  plaintiff.  Beundmx 

The  defendant  appealed,  on  the  grounds  that  the  plaintiff  wInr. 
ought  to  have  been  nonsuited  for  want  of  evidence  of  negligence, 
or  that  the  driver  was  in  the  employ  of  the  defendant,  or  that  he 
was  on  the  defendfmt's  business  at  the  time  of  the  accident,  or  to 
connect  the  defendant  with  it;  also  of  misdirection;  also  the 
improper  reception  of  the  evidence  of  what  the  person  at  the 
defendant's  place  of  business  said  to  the  constable;  also  that  the 
verdict  was  against  evidence. 

Hood,  for  the  appellant — There  was  substantially  no  evidence 
of  negligence  in  the  defendant.  It  is  for  the  judge  to  say 
whether  there  are  any  facts  from  which  negligence  may  be  inferred: 
Myth  V.  Birmirigham  Waterworks  Coy.  (a).  [Williams,  J.  The 
mere  fsict  that  a  person  lawfully  walking  along  a  street,  was 
run  over  by  a  vehicle,  was  considered,  by  LincUey,  J.,  in  Manzoni 
Y.  Douglas  (&),  to  raise  a  primd  facie  case  of  negligence.]  It 
must  be  shown  that  the  defendant  neglected  some  duty  towards 
the  plaintiff.  [Higinbotham,  J.  It  appears  that  the  defendant's 
cart  was  driven  at  a  smart  pace  across  the  line  of  traffic;  drivei^ 
of  vehicles  are  bound  to  use  due  caution  to  avoid  foot-passengers: 
Cotton  V.  Wood  (c).]  The  accident  did  not  occur  until  after  the 
eart  had  crossed  Swanston-street,  and  there  were  no  other  vehicles 
in  Little  Collins-street  at  the  time.  The  judge  laid  down  too 
large  a  proposition  of  law,  when  he  told  the  jury  that  the  cart 
OQght  to  have  been  driven  at  such  a  pace  that  it  could  have  been 
stopped  whenever  a  foot-passenger  was  seen  to  come  into  the 
roadway;  there  is  no  question  here  about  reasonable  distance  for 
pulling  up.  The  judge  might  have  stated  a  general  rule,  and 
have  left  it  to  the  jury  how  they  would  apply  it  to  the  particular 
facts.  There  is  no  evidence  that  the  driver  was  the  defendant's 
servant;  the  evidence  given  by  the  constable  on  this  point  was 
not  admissible;  he  did  not  know  the  defendant,  so  that  what  the 
person  he  spoke  to  told  him,  was  not  evidence.    Nor  was  what 

(0)  11  Ex.  781;  25  L.J.  (Ex.)  212.  (c)  8  C.B.  (N.S.)  668;  29  L.J.  (C.P.) 

{h)  6C.P.D.  145;  50  L.J.  (C.P.).  at    333. 
p.  291. 
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1881       the  driver  said  admissible.    The  judge  also  referred  to  municipal 
Brustdbll    by-laws  as  to  driving  at  a  walking  place  over  the  crossings;  but 
Wamk.      °^  ®^^^  by-law  was  in  evidence. 

Quintan,  for  the  respondent,  was  requested  to  address  his 
argument  to  the  admissibility  of  the  evidence,  as  to  what  was  said 
to  the  constable  by  the  person  whom  he  saw  at  the  defendant's 
place  of  business — The  evidence  that  the  constable  afterwards 
went  to  the  defendant's  place  of  business,  was  not  objected  to. 
The  driver's  statement  at  the  time  of  the  accident,  informed  the 
constable  as  to  the  name  of  his  employer.  If  the  evidence  ob- 
jected to  were  struck  out,  sufficient  would  remain  to  justify 
the  verdict. 

Per  Curiam  (d).  As  there  was  some  evidence  proper  to  he 
left  to  the  jury,  as  to  negligent  driving,  the  verdict  cannot  be  dis- 
turbed on  that  question.  There  was  evidence  that  the  cart  was 
driven  at  a  smart  trot  across  a  principal  line  of  ti*affic,  at  a  busy 
time  of  the  day.  It  is  fairly  to  be  infeiTed  that  the  driver  was 
driving  his  master's  cart,  and,  at  the  time  of  the  occurrence,  on 
his  master's  business,  as  there  is  no  evidence  that  he  was  on  any 
errand  of  his  own.  Upon  the  further  question,  whether  the  con- 
versation between  the  constable  and  the  pei^son  whom  he  saw  at 
the  defendant's  place  of  business,  was  admissible  to  connect  the 
defendant  with  the  driver,  the  Court  reserves  its  decision. 


Sept,  8,  HiGiNBOTHAM,  J.     A  statement  was  made  by  the  driver  of  the 

cart,  to  the  constable,  that  his  name  was  Charles  Bunce,  and  that 
he  was  in  the  employ  of  the  defendant.  It  does  not  appear  very 
clearly  at  what  time  that  statement  was  made,  but  probably  it 
was  immediately  after  the  accident  occuired.  I  have  no  doubt 
that  it  was  admissible. 

The  principal  doubt  has  been  as  to  the  other  evidence  of 
the  constable,  as  to  what  passed  when  he  called  at  the  defen- 
dant's shop.  He  did  not  know  the  defendant,  but  he  called  at 
that  shop  because  it  was  the  address  painted  on  the  cart;  he 

((0    HiGiKfiOTUAM  and  Williams,  JJ. 
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asked  the  person  whom  he  found  there,  apparently  in  charge  1881 
of  the  business^  if  he  had  a  driver  named  Charles  Bunce  in  bbundkll 
bis  employment;  that  person  said  he  had;  and  the  constable  then  yi^^ 
told  him  he  had  a  letter  for  him  from  the  plaintiff's  attorney. 
That  person  said  that  Charley  had  had  to  pay  dearly  before,  in 
fact  too  much.  This  evidence  was  objected  to  as  being  that  of  a 
stranger,  not  shown  to  have  been  in  a  position  to  make  admis- 
sions binding  upon  the  defendant.  If  the  admission  was  made 
by  the  defendant,  it  would,  of  course,  be  admissible;  but  until 
shown  to  have  been  made  by  him,  it  would  not.  Its  admissibility, 
therefore,  turns  upon  a  question  of  fact.  I  think  it  has  not  been 
satisfactorily  shown  that  the  judge  below  was  wrong  in  admitting 
this  evidence;  I  do  not  say  that  it  appears  clearly  that  he  was 
right  Some  evidence  that  the  person  in  question  was  the  de- 
fendant would  be  necessary,  before  the  judge  could  decide  on  the 
objection.  In  any  case  on  appeal,  involving  a  disputed  question 
of  fact,  it  is  not  sufficient  for  the  appellant  to  show  that  the 
dedsion  below  was  probably  wrong,  or  that  this  Court  would 
arrive  at  a  different  conclusion;  it  is  necessary  to  show  conclu- 
sively that  the  judge  or  jury  have  come  to  a  wrong  conclusion  of 
fact  I  am  of  opinion  that,  as  this  evidence  has  not  been  proved 
to  have  been  improperly  received,  it  supplied  the  only  link 
wanting  in  the  chain  of  evidence  necessary  to  sustain  the 
plaintiff's  case.  The  appeal  must  therefore  be  dismissed  with 
costs. 

Williams,  J.  If  this  evidence  was  properly  admitted,  there 
was  evidence  to  go  to  the  jury  that  the  man  who  made  the  state- 
ment to  the  constable  was  the  owner  of  the  cart  and  was  the 
defendant  The  constable  went  to  the  address  painted  on  the  cart, 
which  address  was  the  place  of  business  of  the  defendant.  The 
man  whom  he  saw  there  was  a  person  apparently  in  authority, 
and  that  person  made  a  statement  to  the  constable  relevant  to 
the  accident  and  to  the  driver  of  the  cart.  Those  facts  being 
before  the  judge,  I  think  he  was  justified  in  coming  to  the 
conclusion  that  there  was  evidence  proper  to  be  sent  to  the 
jur\%  that  the  peraon  making  such  statements  was  the  owner 
of  the  cart,  and  was  also  the  defendant.      That  evidence  may 
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1881        be  slight,  but  the  fact  that  the  defendant   was  not  called  to 
Brvkdbll    contradict  it,  must  not  be  lost  sight  of:  M*Kewen  v.  Catching  (c). 

Appeal  diamiaaed. 
Attorney  for  the  appellant:  Daly, 

Attorney  for  the  respondent:  O'Hea, 
(e)  27  L.  J.  (Ex.)  41. 


V. 

Wani. 


Sept.  8,  Re  HARDY  and  MADDEN,  Ex  parts  M'IVER  akd  Othebs. 

'*  Common  Law  Procedure  StatuU  1865"  {No.  274),  tee.  dOS—AUomey  and  client— 
Taxation  of  costs — Order  to  enter  up  judgment  on  aMocatur — Batanee  due  bg 
attorney —Proportional  payment  to  some  qf  several  clients. 

The  Court  can  order  that  judgment  be  entered  up  for  the  amount  certified  in  an 
alloeatur,  where  the  balance  is  found  to  be  due  hy  the  attorney. 

In  the  case  of  several  clients,  who  had  been  joint  plaintiffs,  one  of  whom  dis- 
sented from  the  application,  the  attorney  himself  being  another,  the  Court  made 
Ml  order,  by  consent,  to  enter  up  judgment  for  the  balance  certified,  with  a 
direction  that  execution  should  issue  only  for  the  proportionate  shares  of  the 
applicants. 

Summons  referred  to  the  Court  by  Williama,  J. 

The  summons  was  to  show  cause  why  judgment  should  not  be 
entered  up  by  M'lver,  Highett,  James,  Shaw,  Hardy  and  Cotter, 
for  1872.  108.  2d.,  the  unpaid  balance  of  the  amount  of  the  taxing 
officer's  allocatur,  together  with  the  costs  of  this  application  and 
of  the  judgment,  pursuant  to  the  Statute.  A  certificate  of  the 
taxing  officer  had  been  made,  which  recited  that  the  bill  of  costs 
of  Hardj'  and  Madden  delivered  to  Mlver,  had  been  ordered  to 
be  taxed,  that  Hardy  and  Madden  should  give  credit  for  all  sums 
of  money  by  them  received  from  or  on  account  of  Mlver,  and 
that  they  should  refund  what  (if  anything)  might  upon  such 
taxation,  appear  to  have  been  overpaid;  that  he  had  taxed  and 
allowed  it  at  d6l  14t8.,  and  had  allowed  the  costs  of  taxation  at 
24{.  168.  9d,  and  the  costs  of  opposing  a  motion  by  them  to  set 
aside  an  order  of  Stawell,  C.  J.,  directing  a  review  of  taxation,  at 
102.  Is.  6d;  that  he  had  taken  an  account  (in  pursuance  of  the 
order  of  taxation)  as  between  Hardy  and  Madden,  and  M'lver, 
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Highett,  James,  Shaw,  Hardy,  and  Cotter,  the  parties  chargeable  1881 
with  the  bill  of  costs,  and  found  that  Hardy  and  Madden  were  Be 
indebted  to  Mlver  and  the  others  in  172i.  8«.  5d.  On  applica-  ^^^^ek,'' 
tion,  Hardy  and  Madden  paid  the  costs  of  reference  and  the  rule  ^Z"**** 
to  review,  together  34i.  18«.  5d.,  and  promised  that,  when  they 
could  be  satisfied  that  the  attorney  of  the  applicants  was  autho- 
rised by  all  the  persons  to  whom  they  had  been  held  to  account 
for  the  balance  of  137i.  lOs.  2d.,  to  receive  and  give  a  receipt  for 
such  balance,  they  would  be  glad  to  pay.  On  3rd  August,  1881, 
the  applicant's  attorney  wrote  Hardy  and  Madden,  stating  that 
he  had  obtained  written  authority  from  Wilson,  Stakeman, 
Johnson,  Highett,  Cotter  and  Shaw,  and  requested  payment  to 
them  of  seven-tenth  shares  of  the  amount,  ISl.  158.  each,  total 
961.  5s.,  and  produced  the  authority.  Hardy  and  Madden  replied 
that  they  could  not  pay  over  the  1371.  lOs.  2d.  until  they  should 
obtain  a  receipt  and  discharge  from  all  the  persons  to  whom  it 
belonged.  The  respondents.  Hardy  and  Madden,  had,  before  the 
commencement  of  any  proceedings  in  this  matter,  paid  to  three 
of  the  above  persons  to  whom  they  had  been  held  to  account, 
Shaw,  James  and  M'lver,  their  several  proportions  of  the  moneys 
in  their  hands,  and  the  respondent.  Hardy,  himself  was  entitled 
to  one-tenth  share. 

Walker  for  the  applicant — ^A  question  arises  whether  the  power 
to  order  judgment  to  be  entered  up  for  the  amount,  under  the 
latter  part  of  sec.  398  of  the  "  Common  Law  Procedure  Statute 
1865"  (No.  274)  applies  where  a  balance  has  been  certified  to  be 
due  by  the  attorney  to  the  client.  The  respondents  also  object 
that  they  are  entitled  to  get  a  receipt  and  discharge  from  all  the 
persons  who  were  joined  as  plaintiffs  in  the  action.  The  order  of 
reference  requires  that  the  balance  when  certified  should  be  paid 
by  either  party  who  should  be  found  to  be  indebted.  This  appli- 
cation seeks  only  to  turn  the  allocatur  into  a  judgment;  the 
attorneys  would  not  be  in  any  way  prejudiced  by  this  course.  It 
is  submitted  that  sec.  398  applies  to  the  client  as  much  as  to  the 
attorney,  though  .some  words  in  it  apply  to  the  latter  only;  "pay- 
ment of  the  amount  due"  is  not  followed  by  the  words  "  to  the 
attorney."    The  enactment  is  for  the  benefit  of  the  client.    The 
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1881  authority  of  all  the  joint  plaintiffs  would  not  be  necessary  for  the 
^^  issue  of  an  order  to  pay,  on  which  to  ground  an  attachment;  and 
Hardt  and  tij jg  proceeding  is  a  substitute  for  an  order  to  pay.  [Stay^ell,  C.J. 
Ex  parti  I  think  the  Court  should  be  satisfied  that  there  is  no  ground  of 
defence,  such  as  set-off  in  respect  of  other  matters,  before  allowing 
this  stringent  proceeding.]  The  English  Act  (6  &  7  Via,  c.  23) 
is  not  so  extensive  as  our  enactment.  The  lack  of  cases  of  this 
kind  against  attorneys  arises  from  the  fact  that  the  usual  course 
has  been  to  obtain  an  order  to  pay,  and  an  attachment  on  default 
A  demand  by  one  of  two  plaintiffs,  to  whom  costs  have  been 
awarded,  has  been  held  sufficient  to  ground  an  attachment  upon: 
Baily  v.  Curling  (a);  Showier  v.  Stokes  (b).  The  debtor  cannot 
set  up  as  a  defence  that  the  creditors  have  not  settled  accounts 
between  themselves.  The  judgment  could  be  enforced  only  by 
writ  of  execution;  and  payment  of  the  amount  under  it  would  be 
a  complete  discharge.  M'lver  is  the  only  plaintiff  who  declines 
to  join  in  the  application,  and  he  has  been  paid.  Only  seven- 
tenths  of  the  whole  balance  certified,  are  sought  under  tbis 
application. 

Dr.  Madden^  for  the  respondents — The  Court  has  no  juris- 
diction to  make  such  an  order,  as  appears  from  the  whole  scope 
of  the  enactment.  The  doubt  expressed  in  1  ChU,  Prod,  (11th 
ed.)  132,  "it  may  be  doubtful  whether  the  client  can  obtain  an 
order  for  judgment  under  the  above  section,  when  the  allocatur 
is  made  in  his  favour,"  is  well  founded.  The  client  gets  a  great 
advantage  by  the  order  of  reference,  on  condition  that  no  other 
objection  is  to  be  raised  than  a  dispute  of  the  retainer;  the 
Master's  certificate  is  final  and  conclusive  as  to  the  amount;  and 
during  the  reference,  all  other  proceedings  are  suspended.  The 
Master  is  in  the  position  of  an  arbitrator;  the  allocatur  is  in  the 
nature  of  an  award:  Spragg  v.  WiUia  (c).  After  the  making  of  the 
allocatur,  the  attorney  may  sue  for  the  amount  due  to  him,  on 
the  one  hand,  or  set  up  any  defence  he  may  have,  on  the  other. 
It  is  only  when  the  balance  is  found  against  the  client,  that  the 
Court  will  order  judgment  to  be  entered  up.  If  an  action  is 
brought  upon  an  award,  any  defence  is  open;  the  Court  would 

(a)  2L.M.&  P.161;  20 L.J.  (Q.B.) 235.       (b)  2  D.  &  L.  2.       (c)  2  Dowl.  531. 
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not  order  judgment  to  be  entered  up  on  it.  The  order  of  1881 
reference,  moreover,  is  not  in  the  usual  form;  the  person  to  pay  ^e 
should  be  named;  it  directs  only  that  either  party  against  whom  ^^add^^ 
the  balance  should  be  found,  should  pay  it.  [Stawell,  C.J.  The  -Eb  P^^rte 
enactment  is  not  limited  in  that  way.]  In  sec.  388,  the  words 
"pending  such  reference,"  as  to  the  restraint  against  commencing 
or  prosecuting  any  action  or  suit,  are  significant.  [Stawell.  C.J. 
Sec  3D8  contains  the  words,  "for  such  amount,"  which  is 
applicable  either  for  or  against  the  attorney;  entering  up  judg- 
ment is  a  less  severe  remedy  against  the  attorney,  than  an  order 
to  pay,  and  an  attachment  thereon.]  But  he  might  not  be  able  to 
set  off  what  the  client  owed  him  for  non-professional  matters;  he 
would  be  shut  out  from  his  defence.  [Stawell,  C.J.  The  Court 
po&sesses  a  discretion,  under  which  it  could  mould  its  order  to  meet 
any  peculiar  circumstances.]  This  is  not  a  case  for  the  Court  to 
exercise  its  discretion  in  ordering  judgment  to  be  entered  up. 
In  such  cases  as  SJunvler  v.  Stokes  (d),  the  order  obtained  for  one 
party  enured  for  the  benefit  of  all  interested  with  him.  Here 
the  order  of  reference  was  obtained  on  the  application  of  M'lver 
alone,  though  supported  by  an  affidavit  of  Cotter;  and  M'lver 
objects  to  the  money  being  paid  over  to  the  applicants.  If  the 
person  who  obtained  the  order  objects  to  its  being  enforced,  no 
one  else  can  enforce  it;  the  Court  cannot  go  behind  the  allocatur, 
and  order  that  judgment  be  entered  up  for  some  of  the  parties  for 
proportionate  amounts  of  the  sum  certified.  [Higinbotham,  J. 
How  can  the  attorney  be  damnified  by  the  entry  of  a  judgment,  or 
by  paying  under  the  writ,  which  would  give  him  a  valid  dis- 
charge? An  offer  is  made  to  enter  up  judgment  for  an  amount 
less  than  the  whole.]  That  would  not  bind  the  other  parties. 
[Higinbotham,  J.  The  application  is  now  in  respect  of  only 
7-10th8  of  the  amount,  leaving  what  has  been  paid  to  the  others, 
as  settled.  Why  should  not  this  arrangement  be  accepted  by  all 
parties?]  It  is  admitted  that  we  have  made  part  payments  which 
we  cannot  get  back,  as  made  voluntarily.  The  respondent 
Hardy  is  also  one  of  the  plaintiffs,  so  that  judgment  could  not  be 
entered  up  against  him:  Mainwaring  v.  Uewman  (e);  Boaanqvst 
v.Fray(/). 

(rf)  2  D.  &  L.  2.  («)  2  B.  &  P.  120.  (/)  6  Taunt.  697. 
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1881  Per  Curiam.    An  order  may  be  uiade  by  consent  to  enter  up 

~Rf        judgment  for  137?.  lOs,  2d.,  without  any  costs  of  this  application. 
^Madden  ^  The  writ  of  execution  will  allow  a  deduction  for  the  amounts 
Ex  parte    already  paid,  and  demand  only  the  6-lOfchs  due  to  the  applicants; 
so  that  execution  will  issue  for  781.  lOs.,  without  costs  of  judg- 
ment or  execution^  or  of  this  application. 

Order  accordingly. 

Attorney  for  the  applicants:  Klirigender,  Charsley  &  Dickson, 
for  C.  if.  Watson,  Ballarat. 
Attorney  for  the  respondents:  F,  Madden. 


Sept.  Z,  14.  REGINA  v.  MACKENZIE,  Ex  Parts  BALLOCH. 

"  JuHieeM  of  the  peace— Application  to  qucuh  order— Act  No,  671,  see,  i— Defective 

materials— Adjournment  o/appUeation  beyond  the  month* 

If  an  application  to  quash  an  order  of  jaatioea  be  made  within  a  month  from 
the  date  of  the  order,  it  will,  provided  all  necesaary  materials  be  brought 
forward  at  the  time  of  the  application,  or  within  the  month,  be  in  time,  though 
the  Jadge  postpone  the  issne  of  an  Order  nisi  to  quash,  beyond  the  month.  But, 
where  the  coxisideration  of  the  application  has  been  adjourned  beyond  the  month, 
for  the  purpose  of  supplying  a  defect  in  the  materials,  the  application  ia  too  late, 
and  an  Order  niei  issued  upon  it,  will  be  discharged. 

Order  nisi  to  quash  an  order  of  justices  at  St.  Amaud.  The 
order  of  the  justices  was  made  on  30th  June;  the  application  to  a 
Judge  in  vacation,  for  the  Order  nisi  to  quash  it,  under  Act  No. 
571,  sec.  4,  was  made  on  30th  July,  but  was  adjourned  by  the 
Judge  (who  made  an  indorsement  of  the  fact  on  the  affidavit  in 
support  of  the  application),  as  the  applicant  was  not  prepared 
with  all  the  necessary  materials.  On  6th  August,  the  Order  nisi 
was  granted. 

Box  showed  cause — No  doubt  the  order  of  the  justices  cannot 
be  supported;  but  this  application  was  too  late.  There  is  nothing 
upon  the  face  of  the  Order  nisi  to  show  that  the  application  had 
been  made  before  its  date;  we  were  not  apprised  of  the  fact  that 
the  application  had  been  made  before  the  date  named^  and  have, 
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therefore,  been  brought  to  show  what,  on  the  face  of  the  proceed-        1881 
ings,  is  good  cause,  viz.,  that  the  application  was  not  made  within      reoina 
a  month  after  the  justices  made  their  order.    But  it  is  doubtful  ^    ^j^^^ 
whether  a  Judge  has  power  to  save  the  application  by  adjourning      Ex  parte 
it  beyond  the  month,  where  he  has  not  done  so  for  the  purpose 
of  considering  his  decision;  R  v.  Broderick  (a).    [Williams,  J. 
The  headnote  to  that  case  seems  to  me  to  go  too  far:  see  22.  v. 
Baym  (6).] 

Parkvn  in  support  of  the  Order  nisi — All  that  section  4  re- 
quires, in  this  respect,  is  that  the  application  should  be  made 
within  the  month;  the  Judge  or  the  Court  has  power  to  adjourn 
the  determination  of  it  for  any  reasonable  time.  No  doubt,  at 
the  time  the  application  was  made,  the  affidavit  in  support  of  it 
was  found  to  be  defective,  and  the  learned  Judge  granted  an 
adjournment  to  allow  a  further  affidavit  to  be  made  to  supply  the 
defect.  The  adjournment  was,  in  terms,  for  consideration;  the 
indorsement  by  the  Judge  was,  "  I  adjourn  the  consideration  of 
this  matter     ....    with  liberty  to  file  a  further  affidavit." 

Cur.  adv.  wit. 

Per  Cubiam.  This  Order  nisi  would  have  been  effectual,  if  Sept.  14. 
all  necessary  materials  had  been  brought  forward  on  the  day  the 
application  was  made.  "  It  is  not  enough  to  say  the  party  ap- 
plying has  waited  till  the  last  day,  and  it  is  his  own  fault  if  he 
cannot  obtain  the  writ  on  that  day;  he  has  the  same  right  to  the 
last  day  as  to  any  other  ....  He  must,  however,  take  care 
that  all  his  machinery  is  ready  for  action  on  that  day,  so  as  to 
make  the  application  a  substantial  and  real  one:"  R.  v.  Allen  (c), 
per  Gockbum,  C.J.  In  the  present  case,  the  applicant  had  not  all 
the  necessary  materials  ready  when  he  applied.  The  Order  nisi 
mu-st  be  discharged,  but  without  costs. 

Order  nisi  discharged. 

Attorney  for  the  applicant:  Knott, 
Attorney  for  the  respondents:  W.  J,  Mogg. 

(a)  4  V.LR.,  L.  158.      (6)  4  V.LR.,  L.  190.      (c)  33  LJ.  (M.C.)  At  p.  100. 
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1881  CHALLACOMBE  and  Another  v.  WIGGINS. 


Se2>t.  14,  15.   Practice — Limits  of  comment  on  cour$e  pursued  hy  the  opposite  side  during  trial— 
Inviting  jury  to  assume  facts  not  proved—New  trial. 

Defendant's  connsel  having  tendered  in  evidence  a  deed  of  assignment  by  the 
plaintiff  of  his  estate,  declined,  when  an  objection  to  its  reception  was  suddenly 
withdrawn,  to  put  it  in.  Heldy  that  the  plaintiff's  counsel  was  entitled  to 
comment  forcibly  to  the  jury  on  such  a  course,  but  not  to  ask  them  to  accept  u 
true  that  the  plaintiff  had  assigned  his  estate,  and  was  therefore  entitled  to  be 
believed  as  a  disinterested  witness,  nor  any  other  facts  deducible  from  the 
contents  of  the  deed. 

Trespass  de  bonis  asportavit,  trover,  and  a  count  for  money 
had  and  received.  Pleas :  not  guilty,  goods  not  the  plaintifl^', 
and  never  indebted.  Tlie  verdict  was  for  the  plaintiffs  for  2o0i. 
The  defendant  obtained  a  Rule  nisi  for  a  new  trial,  on  the 
grounds : — (1)  As  plaintiffs'  counsel  referred  to  a  certain  deed  of 
assignment  of  their  property  in  the  goods,  the  subject  matter  of 
this  action,  executed  by  the  plaintiffs  after  the  alleged  conversion, 
and  before  this  action,  the  fact  of  such  assignment  should  be 
regarded  as  being  in  evidence,  and,  being  so  regarded,  the  plaintiff 
could  not  maintain  this  action;  (2)  Assuming  that  the  plaintiffs 
could  maintain  this  action,  they  could  not,  in  the  circumstances 
aforesaid,  lawfully  recover  more  than  nominal  damages. 

One  of  the  plaintiffs  was  asked  in  cross-examination  whether  they 
had  uot  assigned  their  estate;  he  said  they  had;  it  was  objected  that 
that  was  not  the  proper  way  to  prove  that  fact.  The  defendants 
counsel  then  tendered  in  evidence  the  deed  of  assignment  of  the 
plaintiffs'  estate  to  trustees  for  creditors  (which  had  been  brought 
up  by  a  third  person  on  a  subpoena  duces  tecum);  the  plaintiffs' 
counsel  objected  to  its  admission  to  set  up  a  right  in  a  third 
party,  but  immediately  afterwards  withdrew  the  objection;  the 
defendant's  counsel  then  declined  to  put  in  the  deed.  Plaintiffs' 
counsel,  in  his  reply  on  the  whole  case  to  the  jury,  commented  on 
the  conduct  of  the  defendant's  counsel  in  not  putting  in  the  deed 
of  assignment  after  the  objection  to  its  admission  was  withdrawn 
and  he  was  challenged  to  put  it  in,  and  stated  that  he  wished  it 
had  been' put  in,  and  that  the  fair  inference  was  that  if  it  had 
been  put  in  it  would  have  shown  that  the  plaintiff  had  now  no 
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peisonal  interest  in  the  subject  matter  of  the  action,  and  was       1881 
therefore  to  be  believed  in  preference  to  the  principal  witness  for  challaoombb 
the  defence.  Wigoims. 

Mdesfworih  and  Hodges  showed  cause — What  is  complained  of 
was  merely  a  legitimate  comment  upon  what  took  place  in  the 
course  of  the  trial;  there  was  no  statement  of  any  fact  which  was 
not  in  evidence;  but  the  jury  were  invited  to  draw  a  fair  infer- 
ence from  what  had  taken  place  before  them.  [Williams,  J. 
Connsel  ought  not  to  state  anything  as  a  fact,  which  they  do  not 
intend  to  prove:  DwTiccmhe  v.  DanieU  (a).]  That  case  is  also 
referrecTto  in  Kirlcham  v.  Jervia  (h).  But  what  was  said  and 
done  on  behalf  of  the  defendant,  could  not  fail  to  make  some 
impression  on  the  jury,  and  we  had  a  right  to  counteract  that 
impression  by  fair  comments:  Plunkett  v.  Cobbett  (c).  The  cases 
cited  refer  to  the  opening  statement  of  the  plaintiffs'  counsel. 
The  deed  might  have  been  put  in  to  show  that  the  plaintiff  could 
not  recover  more  than  nominal  damages:  Hirst  v,  London  and 
S.  W.  Railway  Coy,  {d).  If  the  Court  could  take  notice  of  the 
date  of  the  deed,  it  would  show  that  it  did  not  deprive  the 
plaintiffs  of  the  property  for  the  purpose  of  this  action,  as  it  was 
dated  after  the  seizure,  and  before  the  issue  of  the  writ.  Assum- 
ing that  the  deed  were  in,  the  measure  of  damages  would  be  the 
value  of  the  goods  at  the  time  of  the  conversion.  In  trover,  the 
measure  of  damages  is,  priynA  facie,  the  value  of  the  goods.  But 
the  defendant  cannot  set  up  a  jus  tertii:  Johnson  v.  Lancashire 
&  York  R  Coy.  (e). 

Dr,  Madden  and  Hood  in  support  of  the  Rule — The  statements 
of  the  plaintiffs'  counsel  to  the  jury,  carried  the  verdict;  with 
them  the  matter  turned  upon  the  conflict  of  evidence.  The 
defendant  ought,  therefore,  to  be  allowed  to  treat  the  deed 
as  if  it  had  been  put  in.  [Stawell,  C.J.  Not  so;  the  utmost 
would  be  to  assume,  as  a  fact,  that  such  a  deed  was  executed.] 
After  he,  in  effect,  stated  part  of  the  contents  of  the   deed, 

(a)  8  C.  &  P.  222.  {d)   4  Ex.  D.  188;  48  L.J.  (Ex.)  545. 

{b)  7T)owL  680.  (e)    3  C.P.D.  at  p.  506-7. 

(e)  5  Eip.  at  p.  138. 
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1881        we  are  entitled  to  have  the  whole  of  the  contents.    Holler  v. 


Challaoombk  Worman    (/).    After  the  defendant's  counsel  had  withdrawn 
WiQoiNs.    *'^®  ^®®^  altogether,  the  plaintiffs'  counsel  had  no  right  to  com- 
ment on  it.     The  deed  would  show  that,  at  the  time  the  plain- 
tiffs brought  the  action,  they  were  not  in  a  position  to  transfer 
the  property  in  the  goods  to  the  defendant,  on  recovering  their 
full  value  as  damages;  that  is  usually  taken  as  the  test  of  the 
plaintiffs'  right  to  recover  the  full  value.    [Stawkll,  C J.    That 
theory  is  not  of  universal  application.    After  an  absolute  sale  by 
the  defendant,  the    goods    could   not    have    been    given  up. 
Williams,  J.    The  plaintiff  has  done  nothing  to  put  it  out  of  his 
power  to  transfer  the  property  in  the  goods:  Johnson  v,  Lancor 
ahire  &  Yovh  R.  Coy,  (g).]    If  the  property  in  the  goods  were  in 
the  plaintiffs,  they  could  sue  the  defendant's  purchasers;  but  not       j 
if  they  had  assigned  away  their  interest.    If  the  plaintiffs  were       i 
to  get  back  the  goods,  they  could  not  hold  them  as  absolate 
owners;  the  assignment  negatives  that.     The  statements  of  the 
plaintiffs'  counsel  could  not  fail  to  make  some  impre&sion  on  the 
jury:  Dtincorribe  v.  Daniel  (A);  and  we  are  therefore  entitled  to 
have  the  document  in,  or  to  have  evidence  of  its  contents  before       ^ 
the  Court.    [Stawell,  C.J.    All  you  are  entitled  to  would  be  to       • 
answer  the  comments  of  the  plaintiffs'  counsel;  you  might,  per- 
haps, take  it  to  be  the  fact  that  there  was  a  deed  of  assignment,       i 
but  not'  more.]     It  was   only  after  the  summing  up  for  the       i 
plaintiff,  that  the  necessity  arose  for  putting  in  the  deed;  and       i 
the  defendant  should  then  have  been  allowed  to  put  it  in.    A 
statement  made  to  the  jury  by  counsel,  in  the  presence  of  his 
client,  who  makes  no  objection,  binds  the  client:    CoUedge  v. 
Horn  {j)y  per  Burrough,  J.     [They  then  argued  the  question 
whether  the  plaintiff  could  recover  the  full  value  of  the  goods,  in       I 
view  of  the  assignment  of  his  estate.] 

J 
Per  Curiam.  The  question  raised  under  thia  Rule  is  one  of  ira-        > 

portance  in  the  conduct  of  the  business  of  the  Court.    Rules  of 

practice  ought  to  be  adhered  to.    One  of  them  is  that  statements 

must  not  be  made  by  counsel  to  the  jury,  of  facts  not  proved.  For 

(/)  2  F.  &  F.  165.  (h)    8  C.  &  P.  at  p.  225. 

{g)  3  C.P.D.  606.  (/)    3  Bing.  at  p.  122. 
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the  breach  of  such  rule,  there  are  penaltiea  of  some  sort.  Sometimes  I88l 
the  penalty  is  that  the  fact  so  stated  shall  be  taken  as  true,  and  the  Ohallaoombb 
other  side  allowed  to  comment  upon  it.  In  the  present  case,  the  wioGnrs. 
plaintiff  who  gave  evidence,  was  asked,  in  cross-examination, 
whether  he  had  not  executed  a  deed  of  assignment  of  his  estate; 
he  answered  that  he  had.  This  was  objected  to,  as  not  the  pro- 
per mode  of  proving  such  a  fact;  the  defendant  then  tendered  the 
deed  in  evidence,  and  the  plaintiffs'  counsel  objected  that  it  was 
not  admissible;  but,  immediately  afterwards,  withdrew  his  objec- 
tion. The  defendant's  counsel,  upon  this,  took  alarm,  and  declined 
to  pat  the  deed  in  evidence.  At  the  close  of  the  case,  the 
plaintifis'  counsel,  in  his  summing  up,  commented  on  the 
course  taken  by  the  defendant's  counsel,  and  went  a  little 
farther  in  asking  the  jury  to  believe  the  plaintiff  rather  than 
the  witness  who  contradicted  him,  as  they  might  fairly  infer  that 
the  deed,  if  the  defendant  had  not  been  afraid  to  put  it  in,  would 
have  shown  that  the  plaintiff  was  now  quite  disinterested  in  the 
matter,  having  assigned  his  estate.  No  doubt  those  observa- 
tjgns  must  have  been  effective  with  the  jury.  The  defendant 
contends  that  such  observations  entitle  him  to  have  the  deed 
considered  as  in  evidence. 

The  Court  could  not  deal  with  the  question  of  granting  a  new 
trial,  unless  the  deed  were  before  it;  the  date  of  it  might  show 
that  the  plaintiff  is  entitled  to  sue,  though  as  nominal  plaintiff 
for  the  benefit  of  his  assignees  and  with  their  direction,  and 
would  be  bound  to  hand  over  to  them  any  damages  he  might 
recover.  Such  damages  would  be  substantial,  because  his  estate 
would  have  been  injured.  We  do  not  think  the  plaintiffs* 
counsel  went  so  far  as  to  justify  us  in  taking  such  course;  he 
stretched  his  privilege  of  comment  rather  beyond  its  limits,  but 
this  would  not  warrant  the  granting  a  new  trial  on  that  ground 
alone.    The  Rule  must  be  discharged;  under  the  circumstances, 

however,  without  costs. 

Rvle  discharged. 

Attorney  for  the  plaintiff:  Abbott,  for  Fowling,  Belfast. 
Attorney  for  the  defendant:  HiU,  for  A.  0,  Palmer,  Hamilton. 
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1881  REGINA  v.  GROVER,  Ex  Parts  PARSONS. 


Sept,  6,  16.    JfitUui  of  ike  peaee-^BuU  to  prohibU^Act  No.  671,  mc  2-'BevieiD  (/dedrionon 

facU, 

The  Conrt  will  not  make  absolute  a  Rule  to  prohibit  proceedings  before  Jostioei, 
under  the  Act  No.  571*  sec.  2,  upon  a  question  of  fact,  if  there  was  any  evidence 
in  support  of  their  finding,  although  the  Court  may  not  concur  in  such  finding. 

Order  niBi  to  prohibit  justices  at  Mommgton  from  further 
proceeding  upon  a  conviction.  The  justices  convicted  the  appli- 
cant of  being  the  owner  of  an  unregistered  dog,  and  inflicted  a 
penalty  of  five  shillings,  and  costs.  The  Order  niei  was  directed 
to  the  president,  &c.,  of  the  shire  (by  whose  officer  the  informa- 
tion was  laid),  as  well  as  to  the  justices,  and  required  cause  to  be 
shown  why  further  proceedings  should  not  be  prohibited,  and 
why  the  former  should  not  pay  the  costs  of  and  occasioned  by 
the  present  application,  on  the  ground  that  the  conviction  was 
against  evidence.  The  facts  are  sufficiently  stated  in  the 
judgment. 

Lv.  Madden  showed  cause — The  matter  in  dispute  was  a 
matter  of  fact  which,  on  the  conflict  of  evidence,  the  justices 
alone  have  to  decide.  The  Court  will  not  interfere  with  their 
decision  on  a  question  of  fact  where  there  is  any  evidence:  K  v- 
Taylor,  exp.  Lewis  (a).  [Williams,  J.  R,  v.  Justices  of  Flint  (6) 
supports  that  case.] 

Box  in  support  of  the  Order  nisi — ^The  affidavits  show  that 
there  was  no  evidence  to  support  the  conclusion  of  the  justices 
that  the  defendant  was  the  owner  of  the  dog  at  the  time  laid  in 
the  information.  Nor  was  there  any  evidence  of  collusion 
between  the  defendant  and  his  brother.  The  language  of  the 
Act  No.  571,  sec.  2,  is  amply  large  enough  to  justify  the  Court  in 
reviewing  and  correcting  any  error  or  mistake  of  the  justices;  the 
words  are  "error  or  mistake"  without  limitation;  and  it  is  further 

(a)  6  V.L.R.,  L.  lOS.  {b)  2  New  Seas.  Ca.  572;  16  LJ.  (M.C.)  55. 
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provided  that  the  Court  shall  consider  the  evidence  in  order  to 
see  -whether  the  conviction  or  order  can  be  supported. 

Cur.  adv.  vult. 


1881 


Bbgina 

V, 

Grover, 
Mc  parte 
Pabsons, 


Per  Curiam.    Order  made  in  chambers,  returnable  before  the 
Court,  to  prohibit  enforcing   against    the    applicant,  Preston     &ept.  16. 
Parsons,  a  conviction  of  having  been  the  owner  of  an  unregistered 
dog  on  the  18th  January,  1881. 

According  to  the  evidence  given  before  the  justices,  the  appli- 
cant had  paid  for  the  registration  of  this  dog  from  1873  to  1878. 
In  1879,  the  collector  himself,  without  any  request  by  the  appli- 
cant, paid  the  tax  for  that  year,  and  did  not  ask  for  repayment 
of  the  amount.  In  the  same  year  the  applicant's  brother,  Stanley 
Parsons,  as  he  deposed,  became  the  owner  of  the  dog.  In  May, 
1880,  he  applied  to  the  collector  to  register  him  as  owner,  but  the 
collector  refused.  In  June  of  that  year  the  applicant  was  fined 
for  not  having  registered  this  dog,  and  in  the  December  following 
after  the  applicant  had  been  fined,  he  (Stanley  Parsons)  paid  the 
registration  fee  for  the  year  ending  on  the  31st  of  that  month. 
For  this  payment  he  produced  the  receipt  of  the  collector.  He 
also  deposed  that,  in  last  June  (the  dog  having  died  in  March)  the 
collector  applied  to  him  for  payment  of  the  registration  fee,  and 
he  (Stanley  Parsons)  ofiered  him  2s.  6d.,  which  was  refused.  He 
was  the  owner  of  the  dog  from  1879  up  to  the  time  of  its  death. 
On  this  evidence  the  applicant  was  convicted. 

The  proof  of  ownership,  to  sustain  this  conviction,  cannot  be 
regarded  as  satisfactory.  There  was  evidence  that  the  applicant 
had  heen  owner  for  some  years  previously  to  1881;  and  the 
justices  state  by  affidavit,  as  they  are  permitted  to  do,  that  they 
did  not  believe  the  testimony  of  Staiile}'  Parsons,  notwithstand- 
ing his  payment  of  the  fee  in  December,  1880,  and  his  admission 
in  June  last — an  admission  made  against  his  own  interest — that 
he  was  the  owner  of  the  dog  at  the  time  of  its  death.  Under  such 
circumstances,  it  becomes  necessary  to  determine  whether  this 
Court  is  at  liberty,  on  the  present  proceeding,  to  review  the 
decision  pronounced. 
The  Act  No.  571,  sec.  2,  empowers  the  Court,  after  considering 

the  evidence  adduced  before  the  justices,  "if  they  think  that  the 
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RxGiyA 

V. 

Grovxb, 
Ex  parte 
Parsons. 


conviction  or  order  cannot  be  supported"  to  make  the  Rule  or 
Order  for  prohibition  abeolute.  The  proposition  was  not  disputed 
that,  as  a  general  rule,  justices  are  entrusted  with  the  determma- 
tion,  in  proceedings  before  them,  of  all  matters  of  fact;  but  it  was 
urged  that,  in  performing  the  duty  imposed  by  this  section,  the 
Court  is  at  liberty  to  decide  on  the  sufficiency  of  the  evidence. 

We  cannot  concur  in  this  interpretation  of  the  enactment-* 
"  The  magistrate  is  the  sole  judge  of  the  weight  of  the  evidence," 
jR.  V.  Smith  (e);  and  this  well-known  principle  of  law  ought  not 
to  be  disturbed  except  by  legislative  interference.  Parliament 
has  deemed  it  necessary  to  provide  several  modes  to  meet  several 
kinds  of  errors  or  miscarriages  in  proceedings  before  justices. 
Prohibitions  for  error  or  mistakes  in  summary  convictions  or 
orders — special  cases  to  consider  determinations  erroneous  in 
point  of  law — appeals  from  summary  convictions  to  general 
sessions  on  matters  of  law  and  fact — and  lately,  an  authority  to 
quash  (as  it  is  termed)  a  conviction,  order,  or  warrant  bad  on  its 
face,  or  which  ought  not  in  law  to  have  been  made  or  issued. 
These  several  provisions,  so  far  as  regards  the  relief  they  furnish, 
are  distinct  and  not  cumulative,  and  ought  to  be  applied  only  to 
those  cases  for  which  each  is  intended.  This  Court,  for  example, 
in  deciding  on  an  Order  for  a  prohibition,  cannot  exercise  the 
powers  a  Court  of  General  Sessions  might  set  in  motion  when 
considering  an  appeal. 

We  think  the  words  "conviction  or  order  cannot  be  supported," 
must  meap  supported  "at  law;"  and  that  the  Coui*t  is  not  at 
liberty  to  prohibit  the  enforcement  of  an  order  made  by  justices 
within  the  limits  of  their  jurisdiction,  merely  on  the  ground  of 
the  insufficiency  of  the  evidence  given  to  sustain  it.  In  those 
cases  in  which  jurisdiction  is  in  issue,  facts  to  support  it  must  he 
proved;  but  when  jurisdiction  has  been  established,  if  there  is  no 
evidence,  the  conviction  cannot  be  supported.  If  there  is  any 
evidence,  the  justices  must  decide;  and  on  such  a  proceeding  as 
the  present,  we  cannot  review  their  decision.  R,  v.  MoUison,  exp. 
Crichton  (d),  does  not,  in  our  opinion,  conflict  with  this  inter- 
pretation of  the  statute. 


(c)    8  T.R.  at  p.  690. 


{d)  2V.L.E.,  L.  lU. 
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The  Order  obtained  must  be  discharged;  but,  taking  into  con-  1881 

sideratioD  the  evidence  for  the  applicant,  we  cannot  give  costs  Keoika 

against  him;  and  the  Order,  therefore,  will  be  discharged  without  grover 

costs.  ^  parte 

Order  nisi  discharged.  Parsons. 

AttoiTiey  for  the  applicant:    Budd. 

Attorney  for  the  respondent:  F.  Stephen. 


REGINA  V,  COPE  and  Others,  Ex  parte  the  MAYOR,  &c.,               Sept,  10,  16. 
OF  ESSENDON  and  FLEMINGTON.  


Certiorari— Issue  of  writ  on  application  of  AUorney-Oeneral — Rule  to  quash— 
Erroneous  exercise  of  jurisdiction — Practice — TitJe  of  affidavits — Amendment — 
Reg,  Oen.,  cap,  X,  r.  26 — Informed  return  to  writ — Rating  appeal— Assessment. 

Certiorari  being  taken  away  by  the  amending  Act  as  to  jnatices  (No.  565),  sec. 
3$,  an  alteration  of  a  rating  valuation  on  a  wrong  principle,  by  the  General 
Souons,  cannot  be  quashed  on  the  return  to  a  writ  obtained  on  behalf  of  the 
Attorney-General.  That  Court  has  jurisdiction,  though  its  decision  may  be 
wrong. 

After  a  return  to  a  writ  of  certiorari  has  been  filed,  the  cause  below  being  in  the 
Supreme  Court,  the  affidavits  on  which  a  Rule  to  quash  is  obtained,  and  the  Rule 
itself,  should  be  entitled  in  the  cause.  But  the  title  of  the  affidavits,  and  of  the 
Rule,  may  be  amended,  if  wrong,  as  r.  26  of  cap.  X.  of  Regulos  Oenerales  1854  is 
•till  in  force,  and  is  not  repealed  by  "  The  Common  Law  Practice  Act  1856"  (19 
Vic..  No.  19),  sec.  2. 

Where  a  further  return  to  a  writ  of  certiorari  certified  that  a  paper  writing 
aonezed  had  eome  into  the  hands  of  the  Court  of  General  Sessions,  and  was 
returned  according  to  the  exigency  of  the  writ,  and  such  document  was  sealed 
with  the  seal  of  the  Court,  and  purported  to  be  in  form  an  order  of  the  Court,  the 
Svpreme  Court  held  the  return  good,  though  the  document  was  not  expressly  cer- 
tified to  be  the  order  of  the  Court. 

Rule  nisi  to  quash  the  return  to  a  writ  of  certioraH. 

The  writ  had  been  obtained  in  last  teiTu,  on  6th  July,  upon  the 
fwi  of  the  Attorney-General,  directed  to  the  Court  of  General 
Sessions  in  and  for  the  Central  Bailiwick,  and  to  the  chairman  of 
that  Court  and  to  the  justices,  &c.,  to  remove  all  the  judgments, 
orders,  &c.,  on  5th  April,  1881,  in  a  certain  appeal  in  which  F.  C. 
Standish^  chairman  of  the  Victoria  Racing  Club,  was  appellant, 
and  the  mayor,  &c.,  of  Essendon  and  Flemington  were  respon- 
dents, touching  the  rating  of  the  property  occupied  by  the  club 
in  the  said  borough.  To  this  writ  a  return  was  made  on  I6th  July, 
sending  up  a  copy  of  the  minute  in  the  Court  book.  This  return 
was  made  in  the  name  of  the  clerk  of  the  peace,  instead  of  the 
Y.LR.,  Vol.  VII.,  Law.  AA 
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18S1        chairman  and  justices,  and  this  was  amended,  under  a  Rule 

rb^jina      obtained  for  that  purpose.     On  motion  to  the  Coui-t,  the  justices 

^  ^-  were  required  to  make  a  further  return,  which  was  made  on  7fch 

Ex  parte     September,  further  certifying  "that,  after  the  coming  of  this 

OF  EssKNDON  Writ,  aud  the  return  thereto,  the  paper  writing  annexed  hereto, 

^inotonT    Ji^arked  A,  has  come  into  their  custody,  and  is  returned  accordiflg 

to  the  exigency  of  the  said  writ"  (a).      The  document  A  began 

with  the  entry  of  the  appeal  by  the  chairman  of  the  club  upon  a 

rate  or  assessment  made  by  the  borough  council  on  14th  February, 

together  with  the  order  of  the  Court  of  6th  April,  which  recited 

that,  by  the  ittte,  the  property  of  the  appellant  was  rated  at 

2000{.  as  the  net  annual  value,  and  ordered  that  the  rate  should 

be  amended  by  altering  the  assessment  to  350i.,  "which  the  Court 

doth  decide  to  be  the  net  annual  value  of  the  said  property  in  the 

said  borough." 

A  Rule  nisi  was  obtained  on  8th  September,  on  behalf  of  the 
Attorney-General,  ordering  that  the  chairman  of  General 
Sessions,  and  F.  C.  Standish  as  chairman  of  the  club,  and  the 
mayor,  &c.,  of  the  borough,  should  show  cause  why  the  order  of 
Sessions  should  not  be  quashed,  on  the  grounds: 

(1)  That,  ander  the  provisions  of  the  **  Local  OovernmetU  Act  1874,'*  the  Tsloa- 
tion  of  the  property  of  the  appeUant  should  have  been  oomputed  at  its  net  annual 
valae,  ue.,  at  the  rent  at  which  the  same  might  reasonably  be  expected  to  let  for 
from  year  to  year,  subject  to  such  deductions  as  provided  in  sec.  265,  if  the 
said  valuation  would  be  greater  than  5  per  cent,  on  the  fair  capital  value  of  the 
fee  simple  thereof,  or  at  an  annual  ^'alue  of  not  leas  than  5  per  cent,  upon  such 
capital  value,  if  such  latter  sum  would  be  the  greater. 

(2)  That,  in  making  the  said  order,  reducing  the  said  valuation  as  aforesaid,  the 
said  Court  did  not  adopt  either  of  the  said  principles  of  valuation  mentioned  in 
sec.  265. 

(3)  That  part  of  the  property  of  the  appeUants,  to  wit,  the  improvements,  was 
not  included  in  the  said  valuation  so  ordered  by  the  said  Court. 

The  affidavit,  dated  1st  September,  on  which  the  Rule  nisi  to 
quash  was  obtained,  stated  (amongst  other  things)  that  evidence 
was  adduced  at  the  hearing  of  the  appeal,  that  the  value  of  the 
occupation  to  the  appellant,  after  making  all  just  allowances,  was 
2000J^.,  and  that  the  balance-sheets  of  the  club  for  the  years 

(a)  The  rule  or  order  of  the  Court  of  clerk  of  the  peace  obtained  from  the 

General  Sessions  had  been  taken  out  by  appeUant  his  order,  made  a  copy  of  it, 

the  appellant*  but  no  duplicate  of  it  had  attached  the  seal  of  the  Court  thereto^ 

been  kept  on  the  records  of  the  Court,  and  annexed  it  to  the  further  return. 
After  the  order  for  a  further  return,  the 
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ending  30fch  June,  1879  and  1880  (filed  in  the  office   of  the        1881 
Registrar-General),  were  put  in  evidence,  showing  the  net  receipts      kbgina 
of  the  club  for  1879  as  12,109i,  and  for  1880  as  11,743^.;  then       ^^^^ 
the  allowances  were  set  out,  leaving  a  balance  in  favour  of  the     JEx  parte 
club  of  4409Z.  for  1879,  and  2132?.  for  1880;  that  the  respondents  of^E^^endon 
adduced  evidence,  not  contradicted,  that  the  capital  value  of  the    "^ington?* 
property  was  50,000Z.  with  the  buildings  on  it,  and  that,  without 
the  buildings,  it  would  realize  from  22,500i.  to  30,000i.;  that  the 
appellant  contended  that  the  club  was  not  liable  to  be  rated  in 
respect  of  profits,  as  its  Act  of  incorporation  did  not  allow  it  to  ac- 
cumulate or  divide  profits,  and  restricted  its  use  of  the  property  for 
racing  purposes  only;  and  that  the  rating  should  be  in  respect  of 
the  amount  received  for  grazing  purposes,  and  as  the  club  had 
only  a  lease  for  99  years,  and  could  not  sell  or  use  the  property 
for  any  other  purpose  than  a  racecourae,  such  property  had  no 
capital  value;   that  the  appellant  adduced   evidence  that   the 
property  was  worth,  for  grazing  purposes,  350i.  a  year;  that  the 
ehaiiman  of  the  court  refused  to  estimate  the  rateability   on 
either  ground  contended  for  by  the  respondents,  or  to  consider 
the  rating  on  any  basis  other  than  what  the  property  would 
reasonably  let  for  from  year  to  year  for  grazing  purposes  only, 
and  absolutely  refused  to  consider  the  question  of  capital  value, 
stating  that,  as  the  property  could  only  be  used  for  the  purposes 
of  a  racecourse,  and  could  not  be  sold,  it  could  not  be  computed 
as  of  any  capital  value  for  rating  purposes,  and,  in  giving 
judgment,  said  he  disregarded  the  income  derived  by  the  club 
from  the  property,  except  for  gracing  purposes,  which  he  found 
to  be  3502.  per  annum;  that  the  chairman  of  the  court  sat  alone 
in  this  appeal,  and  refused  to  state  a  case  for  the  opinion  of  the 
Supreme  Court. 

The  answering  affidavits  stated  that  the  appellant,  on  9th  June 
last,  paid  the  respondents  the  rate  as  reduced,  for  which  the 
respondents'  rate-collector  gave  a  receipt "  being  current  rates  due 
on  property  owned  or  occupied  by  you  within  the  above  borough, 
for  the  year  ending  30th  September,  1881;"  that  the  capital 
value  placed  upon  the  land  by  the  respondents'  witnesses  was 
based  upon  the  value  as  for  subdivision  for  building  purposes, 
although  it  was  admitted,  in  cross-eszamination,  that  the  greater 

AA2 
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1881        portion  was  liable  to  inundation  and  had  several  times  been 

Regina      inundated;  that  the  chairman  did  not  refuse  to  estimate  the 

Cope        capital  value,  and,  in  giving  judgment,  stated  that,  in  his  opinion, 

Ex  parte     in  the  circumstances  and  incidents  of  the  appellant's  title  to  the 

OP  ES8END0N  land,  the  capital  value  was  of  a  merely  nominal  amount,  and  as 

^?ngton!*     ^^^  appellants  were  not  allowed  to  accumulate  or  divide  any 

profits  derived  from  the  land,  and  had  to  use  it  for  racing  purposes 

only,  it  had  no  net  annual  value  beyond  what  could  be  obtained 

for  grazing. 

M'Farland,  for  the  appellant  below,  moved  for  a  Rule  calling 
upon  the  Attorney-General  and  the  respondents  below,  to  show 
cause  why  the  writ  and  the  return  should  not  be  quashed,  and  a 
wiit  of  p^^acedendo  awarded — The  return  does  not  give  any 
order  of  the  general  sessions  certified  to  by  that  Court.  The 
first  return  was  insufficient  in  giving  no  order  at  all,  nothing  to 
quash;  so  the  Rule  to  quash  was  moved  for  too  soon:  Palmer  v, 
Forsyth  (6);  Askew  v.  Hayton  (c).  It  certified  what  it  sent  up  as 
an  extract  from  a  copy  from  the  record;  the  order  of  the  Court 
ought  to  have  been  drawn  up  and  sent  up  itself.  Then  as  to  the 
second  return;  the  writ  requires  the  Court  to  send  up  its  oixler 
certified  to  be  such;  but  thfe  return  merely  certifies  that  a  paper 
writing  annexed  had  come  into  the  custody  of  the  justices  (they 
do  not  say  whence),  and  that  it  is  annexed  to  the  return;  this 
writing  is  not  certified  to  be  the  order  of  the  Court;  nor  is  it  cer- 
tified that  the  order  ever  got  out  of  their  custody  and  was 
recovered.  The  Court  can  only  look  at  the  return  itself. 
[Stawell,  C.J.  Are  not  these  objections  rather  ground  for 
rescinding  the  Rule  to  quash?]  The  return  is  ambiguous;  there 
is  no  voucher  that  the  document  returned  is  either  the  order,  or  a 
record,  of  the  Court.  [Stawell,  C.J.  The  words  "  has  come  into 
their  custody,  and,"  may  be  taken  as  surplusage.  What  is  re- 
turned appears  to  be  an  order.]  It  is  not  certified  to  b©  the 
order  of  the  Court. 

Stawell,  C.J.  The  document  speaks  for  itself.  If  the  justices 
had  certified  simply  that  the  within-named  document  is  re- 
turned according  to  the  exigency  of  the  writ,  I  think  that  would 

(6)  4  B.  &  0.  401.  (c)  1  DowL  610. 
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have  been  sufficient;  how  then  does  the  matter  of  surplusage  I88I 

lessen  the  force  of  the  return  (c?)?     We  must  take  it  that  the  KbginT" 

document  "returned  according  to  the  exigency  of  the  writ,"  is  ^^• 

the  order  of  the  Court,  for  it  would  be  trifling  with  the  writ.  Ex  parte 
thus  to  send  what  was  not  required  by  that  writ.  Both  the  return  of  Essexdon 

and  the  document  are  sealed  with  the  seal  of  the  Court.    This  '^iNoxoNf 
application  must  be  refused. 

HiGiNBOTHAM,  J.  The  justiccs  return  a  document  as  in  accord- 
ance with  the  exigency  of  the  writ,  which  document  pui-ports  to 
be  an  order  of  the  Court.     The  writ  does  not  ask  them  to  certify 

that  the  order  sent  up  is  the  order  of  the  Court. 

Rvle  refused. 

The  Rule  ni&i  to  quash,  now  came  on  for  argument  (e).  Sepu  16. 


M'Farland  and  Purvea  (for  the  appellant  below) — There  is  a 
preliminary  objection  that  the  Rule  is  dated  8th  September,  and 
issues  on  reading  the  Jlat  of  the  Attorney-General,  and  the 
affidavit  of  J.  C.  Turner,  sworn  on  1st  September.  The  Rule  for 
the  issue  of  the  writ  of  certiorari  was  made  absolute  on  6  th 
July,  Turner  s  affidavit  is  headed  in  a  cause  of  22.  v.  Cope,  which 
is  wrong,  and  it  cannot  be  read.  There  is  no  such  cause,  either 
in  this  Court  or  in  the  Court  below.  When  the  return  has  been 
made  to  the  writ  and  filed,  then  there  is  a  cause  in  this  Court, 
not  before;  the  cause  is  then  no  longer  in  the  inferior  court.  No 
valid  and  effectual  return  was  filed  until  7th  September.  After 
the  return  was  filed,  the  affidavit  should  have  been  entitled 
in  the  names  of  the  parties  in  the  proceeding,  to  wit,  Standisk, 
appellant,  v.  The  Mayor,  &c,,  of  Essendon,  respondents;  R.  v. 
Jones  (f).  Until  the  return  was  filed,  there  w^s  no  cause  in  this 
Court,  and  the  affidavits  should  have  been  entitled,  "In  the 
Supreme  Court;"  Corner's  Crown  Practice,  8,  9.  A  return  was 
filed  on  16th  July,  which  was  effective  until  it  was  set  aside.  The 
return  of  7th  September  is  not  an  amended  return;  it  purports  to 
he  a  further  return.  [Stawell,  C.J.  The  older  decisions  upon  the 
title  of  affidavits  were  based  upon  the  then  state  of  the  law  as  to 

(d)  2  Hawk.  P.O.  413.  g&ged  as  connsel  in  the  case,  took  no 

(e)  Williams,  J.,  having  been  en-    part  in  its  determination. 

(/)  8  DowL  80. 
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1881       perjury,  which  could  not  be  assigned  upon  affidavits  not  in  aa 

It£oiKA     existing  cause.     The   law  in    this  respect  has  been  altered. 

p  ^'  HioiKBOTHAM,  J.    Does  the  large  power  of  amendment  at  the  end 

Sx  parte     of  sec  377  of  the  "  Common  Law  Procedure  Statute  1865"  (No. 

OF  EssKNDosf  274)  apply  to  this  defect  ?]     Not  to  affidavits.     No  doubt,  in 

^iSotonT    ^^^7  ^^  ^he  cases  reported,  the  title  is  R  v. ;  but  that  is 

because  the  cause  in  the  inferior  court  was  so  entitled.  [Higin- 
BOTHAM,  J.  Why  may  not  the  Court  amend  the  affidavit,  under 
r.  26  of  Cap.  X.  of  the  Rules  of  Court  of  1854,  which  gives 
"  power  to  amend  .  .  .  any  affidavit,  jurat  or  title  of  affidavit 
.  .  .  .  in  any  branch  of  the  jurisdiction  of  the  Court  used 
before  such  Court?"]  "The  Comm/m  Law  Practice  Act  1856" 
(19  Vic.  No.  19),  sec.  2,  repealed  all  "existing  written  or  printed 
rules  of  practice  in  the  Supreme  Court  in  regard  to  civil  actions;" 
while  the  powers  of  amendment  given  by  that  Act,  sec.  162  (the 
same  as  those  given  by  sec  377  of  the  Act  now  in  force, "  The 
Commxm  Law  Procedure  Statute  1865"  (No.  274)  do  not  extend 
to  such  amendment.  The  fair  presumption  of  the  intention  of 
the  Legislature  in  repealing  the  former  rules,  and  giving  a  more 
limited  power  of  amendment,  is  that  the  previous  larger  power 
should  cease.  It  is  against  all  practice  to  allow  an  amendment 
in  the  affidavit  on  which  a  Rule  has  been  obtained:  Anderson  v. 
Ell  (g);  Phillips  v.  Hutchinson  {h).  Even  if  the  title  were 
amended,  the  date  would  remain,  and  the  Rule  would  then  be 
based  upon  no  affidavit  at  all,  and  the  affidavit  would  have  to  be 
resworn,  as  it  would  have  become  a  new  affidavit,  and  not  the 
one  on  which  the  Rule  was  obtained.  And  the  Rule  would  still  be 
wrongly  entitled.  The  Attorney-General  is  not  a  proper  party  to 
have  the  return  quashed;  his  interference  should  be  at  an  end 
when  the  writ  has  been  obeyed.  Certainly  the  amendment  would 
exclude  him  from  the  proceedings. 

Webb,  Q.C.,  and  Molesworth,  in  support  of  the  Rule  nisi,  were 
not  called  upon  to  answer  this  objection. 

Per  Curiam.    There  has  always  been  considerable  doubt  as 
to  the  extent  to  which  the  old  Rules  of  Court  were  repealed.  There 

ig)  3  DowL  73.  (h)    3  Dowl.  20. 
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is  eertftinly  no  repeal  by  implication  of  rule  26  of  ca'p.  x.,  in  respect      I88I 
of  the  amendment  now  in  question,  by  reason  of  any  conflict  or     bxqzsa 
repugnance  with  the  powers  given  by  the  repealing  Act.    The       ^^^^ 
powers  of  amendment  under  the  present  Act  and  the  Rules  are    Sx  parte 
larger  than  those  which  existed  in  England.   The  repeal  in  sec.  2  of  £&sendon 
of  Act  19  Vic,  No.  19,  extends  only  "in  regard  to  civil  actions,"    ""1^0^^" 
and  we  are  of  opinion  that  neither  the  present  proceeding  nor  the 
appeal  from  the  rate  is  a  "  civil  action."    The  frequent  decisions, 
holding  such  technical  objections  fatal,  in  the  time  of  Bowling's 
Reports,  have  not  been  succeeded  by  decisions  in  more  recent 
periods.    The  scope  of  the  repealing  Act  also  confirms  our  inter- 
pretation, as  it  deals  only  with  civil  actions  in  the  Common  Law 
jurisdiction.     The  affidavit  may,  therefore,  be  amended;  and  that 
being  so,  there  is  no  difficulty  in  amending  the  title  of  the  Rule 
also. 

M'Farland  and  Pui^ves  showed  cause  against  the  Rule — The 
order  sought  to  be  quashed  is  good  on  its  face;  it  sets  out  the 
nature  of  the  proceedings,  the  assessment  made  of  the  racecourse, 
the  appeal  to  the  General  Sessions,  and  orders  that  that  assess- 
ment be  amended  by  reducing  the  amount  to  3502.  a  year.  That 
Court  had  jurisdiction  to  hear  and  determine  the  appeal;  that  is  a 
suiBcient  answer  to  the  objections  in  this  Rule,  however  wrong 
the  decision  may  be  contended  to  be.  The  decision  is  to  be  final 
and  conclusive  on  all  parties:  ** Local  Oovernment  Act  1874" 
(Ko.  506),  sec.  275.  Under  Act  No.  565,  sec.  36,  it  is  optional 
with  the  Court  of  General  Sessions  whether  it  will  state  a  case  for 
the  opinion  of  the  Supreme  Court,  and  certwi^ari  is  taken  away; 
showing  the  intention  of  the  Legislature  that  decisions  of  the 
Court,  generally,  shall  be  final.  The  fact  that  the  Attorney- 
General  has  intervened  and  exercised  the  prerogative  right  of  the 
Crown  to  have  the  proceedings  brought  up  on  ceHioraH,  does  not 
really  alter  the  position;  the  effect  is  that  the  order  of  the  inferior 
Court  is  brought  up,  and  now  it  has  to  be  dealt  with  on  the 
ordinary  principles  as  between  the  parties,  as  to  whether  it  should 
or  should  not  be  quashed.  Where  certiorari  has  been  taken 
away  by  statute,  the  Court  will  only  interfere  where  there  is 
manifestly  a  total  want  of  jurisdiction  on  the  face  of  the  pro- 
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1881       ceedingB,  or  where  there  is  fraud:  Colonial  Bank  v.  Willan  (j), 
RioiNA      Th®  Court  cannot  go  behind  an  order  good  on  its  face,  and  rehear 
Cope.       ^^^  matter  on  affidavits;  it  has  no  means  of  knowing  how  the 
Exparu     valuer  arrived  at  his  valuation:  R.  v.  Bolton  (&).     It  is  sworn 
OT  KssBNDON  that  the  Court  did  consider  the  valuation  in  the  mode  i-equired 
^ingtonT    ^y  -^^^  ^^'  ^^^>  ®^^  2^^  5  ^^^  *^®  chairman  stated  that  he  did. 
Other  cases  on  the  point  are  collected  in  Paley  on  Convictions 
(6th  ed.)  452.    The  finding  of  the  Court  on  matters  of  fact  is  con- 
clusive: Thompson  v.  Ingham  (1);  R.  v.  Grant  (m). 

Webb,  Q.C.,  and  Moleswoi'th,  for  the  Attorney-General,  in 

support  of  the  Rule — The  question  is  whether  the  order  of  the 

General  Sessions  is  within  their  jurisdiction.     On  the  face  of  it, 

there  are  not  shown  the  materials  necessary  for  jurisdiction; 

while,  if  we  go  outside  the  order,  we  find  that  the  Court  went  out 

of  the  course  prescribed  for  the  inquiry,  and  so  acted  without 

jurisdiction:  Foley  on  Convictions,  429,  431.    It  had  to  ascertain 

both  the  fair  capital  value  and  the  net  annual  value;  if  the  latter 

were  the  less,  then  the  rating  value  must  be  5  per  cent,  on  the 

capital  value.  This  order  deals  with  but  one,  and  does  not  take  the 

other  into  consideration;  it  states  only  the  net  annual  value,  and 

not  the  fair  capital  value.  It  is  therefore  bad  for  deficiency:  Exp, 

Bradlaugh  (n),  where  also  ceHiorari  had  been   taken  away 

by  the  Act.    It  is  not  to  be  assumed  that  the  Court  did  what  the 

Act  required;  the  order  must  show  that  it  did.   [Higinbotham,  J. 

The  proviso  of  sec.  265  requires  merely  that  the  annual  value 

for  the  rate  shall  not  be  taken  as  less  than  5  per  cent,  on  the  fair 

capital  value;  the  order  states  the  annual  value  as  the  value  for 

rating,  implying  that  it  is  the  greater.     Stawell,  U.J.     Tliat 

proviso  simply  prescribes  the  mode  in  which  the  rating  value 

shall  be  ascertained.     In  the  last  case  cited,  the  omission  was  of 

a  fact  necessary  to  be  a.scertained  before  the  jurisdiction  could 

vest     The  jurisdiction  is  not  dependent  upon  the  observation  of 

the  terms  of  that  proviso.]    The  jurisdiction  is  only  to  determine 

the  value  in  the  way  prescribed  by  the  Act.    A  judge  may  have 

jurisdiction  to  enter  upon  the  trial  of  a  criminal  charge,  but  he 

{j)  L.R.,  6  P.O.  at  p.  450;  43  L.J,        {I)    19  L.J.  (Q.B.)  189. 
(P.C.)  39.  (m)  19  L.J.  (M.C.)  59. 

{h)  1  Q.B.  66.  (It)  3  Q.B  D.  609;  47  L.J.  (M.C.)  105. 
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would  have  no  jurisdiction  to  pass  any  other  sentence  than  that        1881 
prescribed  by  law.     The  order  having  been  brought  up  into  this      jiEGivA 
Court,  no  matter  how,  we  have  a  right  to  go  into  the  whole       ^^• 
matter;  otherwise  ceHwi^ri  would  be,  in  substance,  denied  to  the     B^paru 
Crown  as  well  as  to  the  parties.    The  Crown  not  being  named  in  of  Essbndon 
the  enactment  excluding  certiorari,  cei^ioraH  is  not  taken  away    ^fNOTON^ 
for  any  purpose,  in  respect  of  cases  in  which  the  writ  is  obtained 
on  the  application  of  the  Attorney-General.    [Stawell,  C.J.    No 
doubt,  as  to  any  matter  in  which  the  Crown  or  general  public 
interest  is  concerned;   but   the   prerogative  right  is  not  to  be 
invoked  for  the  indirect  pui-pose  of  evading  the  force  of  the 
enactment  for  the  benefit  of  individual  parties.    Your  objections 
are  consistent  with  a  pure  error  on  the  part  of  the  Court,     The 
affidavit  for  the  respondents  brings  before  us  balance-sheets  of 
the  club,  calling  upon  us  to  go  into  intricate  calculations;  we 
should  have  to  call  for  evidence  as  to  how  much  of  the  income 
arose  from  subscriptions  of  members  of  the  Eacing  Club.]    (They 
then  argued  the  question  of  the  rateability  of  the  land,  and  the 
pecuniary  interest  of  the  Racing  Club,  notwithstanding  the  trust 
for  public  purposes.) 

Kerferd,  for  the  respondents  below  (the  borough)  was  not 
heard  in  support  of  the  Rule,  as  they  were  called  upon,  in  it,  to 
show  cause  against  it. 

Stawell,  C.J.  Rule  to  quash  an  order  of  General  Sessions. 
The  chairman  of  the  Victoria  Racing  Club  was  dissatisfied  with 
the  amount  at  which  the  property  had  been  assessed.  He 
appealed  to  the  General  Sessions,  and  an  order  was  made  reduc- 
ing the  valuation.  The  "  Local  Government  Act  1874  "  requires 
that  in  every  valuation  the  property  rateable  shall  be  computed 
at  its  net  annual  value — that  is  to  say,  at  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year  to  year,  free 
of  all  usual  tenants'  rates  and  taxes,  and  deducting  therefrom  the 
probable  annual  average  cost  of  insurance  and  other  expenses,  if 
any,  necessary  to  maintain  such  property  in  a  state  to  command 
such  rent.  Then  follows  a  proviso,  "  Provided  that  no  rateable 
property  shall  be  computed  as  of  an  annual  value  of  less  than  5L 
per  centum  upon  the  fair  capital  value  of  the  fee  simple  thereof." 
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1881  It  is  possible  that,  in  some  instances,  there  may  be  some  difficalty 
Reoina  ^^  arriving  at  the  capital  value ;  but  in  the  present  case,  proof 
Cope,  ^^^  ^®®^  adduced  from  the  books  of  the  club  of  a  net  income 
Ex  parte  for  the  last  two  years  exceeding  2000Z.  clear  of  all  expenses, 
OF  EssKNDON  Tho  leamcd  chairman  sat  alone  at  the  Sessions,  and  decided 
iNOTON.  '  ^^^^  ^  there  was  a  lease  for  a  certain  number  of  years,  the  land 
in  the  appellants'  hands  had  no  fair  capital  value,  and  that  the 
annual  value  was  only  the  amount  which  could  be  obtained  by 
a  certain  mode  of  occupation,  namely,  by  sheep  depasturing 
thereon.  I  think  it  would  be  not  a  little  difficult  to  maintain 
either  of  these  positions.  The  Legislature  has  pointed  out  the 
manner  in  which  the  annual  value  is  to  be  ascertained.  The  land 
may  be  let  for  other  purposes  than  one,  and,  in  my  opinion,  the 
chairman  ought  to  have  heard  evidence  on  that  point;  in  this 
instance  he  dealt  with  only  one ;  and  although  that  is  a  matter 
strictly  not  now  before  me,  it  is  only  right,  with  a  view  to  pre- 
vent further  litigation,  that  my  opinion  should  be  known.  From 
the  case  as  presented,  the  position  he  has  assumed  can  scarcely 
be  maintained  to  have  been  a  fair  compliance  with  the  Act 
But,  as  a  matter  of  law,  the  consideration  of  the  subject  was 
within  his  jurisdiction.  Whether  he  exercised  that  jurisdiction 
erroneously  or  wisely,  it  is  not  for  me  now  to  pronounce;  as 
already  put  by  this  Court  he  had  jurisdiction  to  decide 
erroneously.  CeHioraH  having  been  taken  away,  this  application 
is  on  behalf  of  the  Attorney-General  (who  considered  it  neces- 
sary to  interfere)  to  quash  the  order.  The  decision  of  the  Privy 
Council  in  Colonial  Bank  v.  Willan  (o)  seems  peculiarly  apposite 
to  the  present  case;  there  it  was  held  that  where  a  judicial  officer 
has  general  jurisdiction  over  the  subject  matter,  and  has  properly 
entered  into  the  inquiry,  but  has  miscarried  in  the  course  of  it,  it 
is  not  a  case  for  certiorari.  The  learned  Chairman  of  Sessions, 
although  requested,  has  not  considered  it  necessary  to  submit  a 
question  for  this  Court.  The  Legislature,  by  a  comparatively 
recent  alteration  of  the  law,  has  left  his  so  doing  to  his  discre- 
tion, and  the  practical  result  is  that  certiorari  being  taken  away, 
we  are  not  at  liberty  to  consider  the  merits  of  this  case,  even 
on  the  application  of  the  Crown,     Even  were  we  so  disposed, 

(o)  L.R.,  5  P.C.  433;  43  L.J.  (P.C.)  at  p.  40. 
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we  cannot  give  costs  against  the  Attorney-General ;  each  party        I88i 
will  abide  his  own  costs.  rbgina 

V. 

HiGiNBOTHAM,  J.    I  am  of  the  same  opinion.  We  do  not  know     j^^te 
how  far  the  legal  merits  of  the  case  were  brought  under  the  at-  Mayor,  &c., 

.  °  ®  OF    ESSKNDON 

tention  of  the  Sessions,  and,  therefore,  we  are  not  in  a  position,  and  Flem- 
even  if  it  was  our  duty  to  do  so,  to  express  an  opinion  that  the 
decision  was  right  or  wrong.  But  I  may  be  allowed  to  say  that, 
SO  far  as  the  arguments  have  proceeded,  I  do  not  understand  on 
what  ground,  in  view  of  the  authorities  cited,  if  they  were  cited 
below,  the  Chairman  of  Sessions  should  have  decided  that  the 
capital  value  of  the  land  was  nothing  at  all,  or  merely  nominal, 
is  regards  the  annual  value,  I  think  that  one  of  the  essential 
elements  is  the  profits  derived  from  the  use  of  the  land.  It  is 
possible  that  the  Chairman  may  see  his  way  next  year,  if  the 
matter  is  brought  before  him,  to  state  a  case  for  the  opinion  of 
this  Court;  and  it  is  possible  that,  if  the  authorities  are  cited  to 
him,  he  may  change  his  opinion.  At  present,  however,  the  only 
question  for  us  to  determine  is  whether  he  had  jurisdiction  to 
arrive  at  the  decision  he  did.  Sec.  36  of  Act  No.  565  makes 
it  discretionary  with  the  Court  to  state  a  case;  it  also  takes 
away  certioraH.  No  doubt  the  Crown  is  not  bound  by  that; 
and  the  Attorney-General  may,  in  accordance  with  established 
custom,  issue  his^o^  and  bring  the  proceedings  before  the  Court, 
and  when  the  proceedings  are  brought  before  us,  we  have  a 
function  to  discharge,  namely,  to  consider  whether  we  have  juris- 
diction to  set  aside  the  proceedings.  I  do  not  think  we  have.  I 
think  the  argument  on  behalf  of  the  Attorney-General  overlooks 
the  distinction  between  a  want  of  jurisdiction,  and  an  erroneous 
exercise  of  it.  The  matter  was  originally  within  his  jurisdiction, 
and  it  was  not  taken  out  of  his  jurisdiction  by  anything  that 

occurred  daring  the  case. 

Rule  discharged. 

Attorney  for  the  Attorney-General:  Sutherland,  Crown-Soli- 
citor. 

Attorneys  for  the  appellants:  Bennett,  Attenborough,  Wilks  and 
NunTk 

Attorney  for  the  Borough  Council :  J.  0.  Turner. 
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1881  FLETCHER,  Appellant,  v.  BUZOLICH,  Responoknt. 

8ept,  6  24.    ^<^i€''  «'i^  apprentice — Breach  of  covenant  to  remain  in  servlce-^Breaeh  of  covenant 

to  teacJi — Dependent  covenants. 

In  an  indenture  of  apprenticeship,  the  covenant  to  teach,  and  the  covenant  to 
serve  and  remain  in  the  service,  are  so  far  dependent  one  on  the  other,  that  failare 
or  incompetence  of  the  master  to  teach,  during  a  substantial  part  of  the  appren- 
ticeship, affords  an  excuse  in  law  to  the  apprentice  for  quitting  the  service. 

Appeal  from  the  Couuty  Court,  Melbourne. 

By  an  indenture  of  apprenticeship  between  the  plaintiff  and 
the  defendant's  son  Douglas,  with  the  consent  of  the  defendant, 
Douglas  put  himself  apprentice  to  the  plaintiff,  a  silk  hat  body 
maker  and  finisher,  for  five  years  from  20th  February,  1878,  and 
the  defendant  became  security  to  the  plaintiff  in  201,  for  the  due 
performance  by  Douglas  of  his  part  of  the  indenture.  The  plaint 
was  to  recover  the  20Z.  for  Douglas  having  absented  himself 
from  the  plaintiff's  service  without  leave.  The  case  was  tried  by 
the  Judge,  who  entered  a  verdict  for  the  defendant  (leave  being 
reserved  to  plaintiff  to  move  to  enter  a  verdict  for  him),  and 
stated  that,  according  to  the  evidence,  the  master  had  not 
performed  his  covenant  to  teach.  The  case,  which  was  settled  by 
the  Judge,  stated  that  the  apprentice  remained  in  the  plaintiffs 
employment  till  24th  February,  1881,  when  he  came  of  age, 
and  left  the  employment,  on  the  ground  that  the  plaintiff 
did  not,  and  could  not,  teach  him  the  trade  of  a  silk  hat  maker  as 
stipulated;  that,  evidence  having  been  given. by  both  plaintiff 
and  defendant,  the  plaintiff  contended  that,  even  if  there  had 
been  a  failure  to  teach,  it  would  not  be  a  defence  to  this  action  on 
an  independent  covenant.  The  plaintiffs  motion  to  enter  a 
verdict  for  him  was  afterwards  refused.  The  plaintiff  appealed 
on  the  grounds  that,  on  the  case  as  proved,  the  plaintiff  was 
entitled  to  a  verdict,  and  that  the  defendant's  covenant  was 
independent  of  the  plaintiff's  covenant  to  teach,  and  a  breach  of 
the  latter  was  no  defence  to  an  action  for  a  breach  of  the 
former. 

The  indenture  of  apprenticeship  provided  (inter  alia)  that 
Douglas  should  not  absent  himself  without  leave,  and  for  each 
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day  of  such  absence  it  should  be  at  the  option  of  the  master  to       1881 
either  deduct  from  wages  then  or  afterwards  due  a  sum  equal  to    Fletchbe 
double  the  amount  to  which  he  would  have  been  entitled  if  pre-    bqzolich. 
sent,  or  to  take  the  usual  legal  steps  in  such  cases ;  and  the 
plaintiff  bound  himself  not  only  to  teach  and  instruct  the  appren- 
tice in  the  art  or  vocation  of  a  silk  hat  body  maker  and  finisher, 
but  also  to  pay  him  certain  specified  sums  as  wages,  and  his 
father,  the  defendant  Antonio  Buzolich,  thereby  became  security 
for,  and  made  himself  liable  to  the  plaintiff  in  the  sum  of  201. 
sterling,  that  the  said  apprentice  should  honestly  perform  his  part 
of  the  indenture.     The  indenture  was  executed  by  the  plaintiff, 
and  the  apprentice,  and  the  defendant. 

Hood  for  the  appellant — The  last  covenant  in  the  indenture  is 
an  independent  covenant  by  the  defendant  as  surety  for  the  per- 
formance by  his  son  of  his  covenants ;  it  in  no  way  depends  upon 
performance  by  the  plaintiff  of  his  part  of  the  contract.  The 
defendant  is  not  really  a  party  to  the  contract,  under  this  pecu- 
liarly drawn  indenture ;  there  is  no  mutuality  between  the  cove- 
nants of  the  plaintiff  and  that  of  the  defendant.  The  latter  is  as 
independent  as  if  in  a  separate  document.  Even  if  the  apprentice 
had  not  been  taught,  his  proper  remedy  would  not  have  been  to 
leave  the  service  ;  he  has  committed  a  breach  of  covenant  which 
is  not  excused.  The  teaching  by  the  plaintiff*  is  not  a  condition 
precedent  to  the  obligation  of  the  apprentice  to  serve :  Bettini  v. 
Oye  (a);  Dawson  v.  Dyer  (6).  [Higinbotham,  J.  Winstone  v. 
Linn  (c)  is  a  strong  case  in  support  of  your  position.  Stawell,  C.J.  • 
In  Dawson  v.  Dyer,  the  express  condition  made  an  implication 
unnecessary.]  Fhilps  v.  Clift  (d).  The  test  is  whether  the 
one  covenant  is  the  consideration  for  the  other.  The  covenant 
to  teach,  is  not  the  sole  consideration  for  the  covenant  to  serve  ; 
there  is  also  a  covenant  to  pay  wages. 

Quirdan,  for  the  respondent — The  covenant  to  teach  is  the 
consideration  for  the  covenant  to  serve,  and  performance  of  it  is, 
if  not  a  condition  precedent,  a  condition  concurrent.     It  is  the 

(a)  1  Q.B.D.,  at  p.    187;   45  L.J.        (c)  IB.  &C.460. 
(Q.B.)  209.  id)  4  H.  &  N.  173  ;  28  L.J.  (Ex.)  153. 

(6)5B.&Ad.584. 
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1881  main,  and  really  sole,  object  of  the  contract.  If  the  master  fail  to 
Fletcher  teach  as  to  only  one  part  of  the  trade,  that  is  an  answer  to  an 
BuzoiJCH  ^'•c^i^^  f*c>r  breach  of  a  covenant  to  serve:  Ellen  v.  Topp  {e} 
Wliere  mutual  covenants  go  to  the  whole  of  the  consideration  on 
both  sides  (as  they  do  in  this  case),  they  are  mutual  conditions: 
Campbell  v.  JoTiea  (/).  [Williams,  J.  London  Guarantee  Co,  v. 
Featmly  (g),  shows  what  is  a  condition  precedent.] 

Cur.  adv.  vuU. 

Sept,  24.  Stawell,  C.J.    The  plaint  was  by  a  master,  against  the  father 

of  an  apprentice,  to  recover  a  penal  sum  of  20L,  for  which  the 
defendant  had  become  surety  that  the  apprentice  would  duly 
observe  the  duties  imposed  upon  him.  The  trade  which  the 
apprentice  was  to  be  taught  was  that  of  silk  hat  making.  The 
notes  of  the  evidence  are  somewhat  brief.  It  appears,  that  the 
apprentice  served  part  of  his  apprenticeship,  but,  according  to  the 
evidence,  he  was  not  taught  silk  hat  making.  There  is  another 
case  relating  to  the  same  matter,  in  this  Court,  in  which  the 
present  plaintiff  is  defendant  (h).  We  are  not  at  liberty  to  refer  to 
the  evidence  taken  in  that  case,  but  can  only  deal  with  the  notes 
sent  from  the  County  Court.  After  the  evidence  of  the  plaintiff, 
and  questions  which  apparently  must  have  been  put  to  the  ap- 
prentice, there  followed  the  question,  "  Were  you  taught  silk  hat 
making  during  your  apprenticeship?"  That  must  necessarily  refer 
to  the  evidence  of  the  apprentice.  He  must  have  been  called  as  a 
witness.  The  answer  was  "  No.**  The  next  question  is, "  Was  there 
ever  a  silk  hat  made  on  the  premises?"  Answer,  "No.  There 
was  no  one  to  give  instruction  about  making  silk  hats.  I  was 
employed  as  a  shopman."  That  is  the  whole  of  the  evidence  o^ 
the  apprentice.     The  Judge  gave  a  verdict  for  the  defendant 

On  that  evidence,  it  appears  to  me  that  the  verdict  must 
now  be  considered  right — there  was  nothing  to  show  that  it 
was  wrong — that  the  master  taught  the  apprentice  anything. 
He  undertook  to  teach  him  to  make  a  silk  hat.  We  are 
not  told  how  long  it   would  take  to  teach  that  part  o£  his 

(«)   6  Ex.  442;  20  L. J.  (Ex.)  241.  {g)  6  App.  Cas.  911. 

(/•)  6  T.R.,  at  p.  673.  (h)  Vide  infra,  p.  35^. 
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could  be  imparted  during  the  two  remaining 
.pprenticeship.  There  was  no  groundwork  laid 
^e  years  when  he  was  at  the  shop.  If  we  were 
refer  to  the  evidence  taken  in  the  other  case, 
uestions  might  arise.  But,  on  the  evidence  as  it 
of  Ellen  V.  Topp  (j)  seems  conclusive.    There,  an 

made  between  the  master  and  the  apprentice  by 
,er  was  to  be  taught  three  trades— auctioneer, 
lorn  factor.  The  master  was  ready  to  teach  two — 
appraiser — but  he  had  relinquished  that  of  corn- 
d  for  damages  in  consequence  of  the  desertion  by 

but  the  Court  held  that  there  had  been  such  a 
jreement  by  the  master,  as  to  render  the  action  by 
able. 

•n  to  serve  is  based  on  a  corresponding  obligation 
the  present  case  it  is  impossible  to  assume  that  it 
J  to  teach  the  trade  during  the  two  remaining 
iprenticeship — the  first  three  having  passed  with- 
fice  being  taught  anything.  It  appears  that  the 
ce  were  only  attached  to  the  case  after  it  had  been 
then  by  consent  of  the  parties;  but  it  does  not 

this  was  with  the  knowledge  of  the  Judge.  The 
ent  rendet-s  it  necessary  to  set  out,  not  only  the 
evidence.      In  this  case  those  provisions  have  not 

the  Court  is  therefore  compelled  to  a  certain 
ct  the  evidence  from  the  case  by  inference.  But 
lat  the  plaintiff's  counsel  submitted  the  argument 
ell  understand  that  the  learned  Judge  would  not 
portance  to  taking  notes  of  the  evidence. 

that  the  counsel   for   the   plaintiff  contended 

the  apprentice  was  taught  or  not,  the  not 
no  defence  to  the  action.      I   have   no  hesita- 

that  I  do  not  agree  with  that  argument.  It 
jtion  whether  the  covenants  in  the  deed  of  in- 
ependent  of  each  other;  I  think  they  are.  It  was 
for  the  plaintiff  to  show  that  the  apprentice  had 
^ially  taught,  and  that  was  done;  whether  the 

(;)  6  Ex.  442;  20  L.  J.  (Ex.)  241. 
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1881        remaining  porfcion  of  the  term  would  be  sufficient  for  teaching 

Fletchkr    1^1°^  the  rest  of  the  trade  was  for  the  defendant  to  prove;  that  be 

BuzoLicH     ^^^  ^^^  ^^'   ^  ^^^^^  that  both  the  notes  and  the  arguments  show 

that  the  judge  was  right,  and  that  the  appeal  should  be  dismissed. 


HiGiNBOTHAM,  J.  This  was  an  action  brought  by  a  master 
against  the  father  of  an  apprentice,  to  recover  201,  for  breach  of 
covenant,  the  apprentice  having  deserted  his  master  s  service  at 
the  end  of  three,  out  of  the  five,  years  of  the  term  of  apprenticeship. 
The  learned  Judge,  acting  as  a  jury,  found  a  verdict  for  the  defend- 
ant. The  relative  rights  and  duties  of  a  master  and  an  apprentice 
at  successive  periods  of  the  apprenticeship  came  under  considera- 
tion, and  were  the  subject  of  argument  before  the  Court  below. 

The  duties  springing  out  of  the  contract  of  apprenticeship,  on 
the  part  of  the  master  to  teach,  and  on  the  part  of  the  apprentice 
to  serve,  are  concurrent,  and  extend  over  the  whole  period  of  the 
apprenticeship.  The  covenants  on  both  sides,  except  where  it  is 
otherwise  expressly  provided:  Weatwick  v.  Theodor  (k),  are  inde- 
pendent covenants.  Performance  by  either  party  is  not  a  condi- 
tion precedent  to  his  right  of  action  against  the  other  party  for  a 
breach  of  any  of  his  covenants,  wherever  the  plaintiff  s  covenant 
forms  only  a  part  of  the  consideration,  and  the  residue  of  the 
consideration,  being  the  substantial  part  of  the  contract,  has  been 
accepted  by  the  defendant.  In  all  such  cases,  each  party  must 
seek  a  remedy  for  a  previous  breach  of  covenant  by  the  other 
party  by  means  of  a  cross  action.  This  rule  was  clearly  laid  down 
in  Winston  v.  Linn  (i),  followed  in  PhUps  v.  Clift  (m);  and  I  am 
not  aware  of  any  case  in  which  the  rule  has  been  questioned  or 
departed  from.  On  the  other  hand,  it  is  undoubtedly  true  that  a 
party  to  a  contract  of  apprenticeship,  when  suing  the  other  paity 
for  a  breach,  must  show  that  the  contract  was  at  the  time  of  the 
alleged  breach  in  existence,  and  that  he  himself  was  at  that  time 
able  and  willing  to  perform  it  on  his  part.  Thus  in  Hughes  v. 
Humphrey  (n),  an  action  by  the  father  against  the  masters  of  an 
apprentice  for  not  teaching  him,  it  was  held  to  be  a  good  plea, 
that  the  defendants  did  teach  the  apprentice  up  to  a  certain  time, 

(*)   L.R.,  10  Q.B.  224.  (m)  4  H.  &  N.  168;  28  L.J.  (Ex.)  153. 

(  0  1  B.  &  C.  460.  (n)   6  B.  &  C.  680. 
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and  that  he  then  left  the  service  and  never  returned.  These  facts        1881 
showed  that  the  apprentice,  with  whom  the  father  was  held  to  be    Flvtchkb" 
identified  by  the  contract,  was  unable  and  unwilling  to  learn  at  the    b,,2olich 
time  of  the  alleged  breach  by  the  master  of  his  covenant  to  teach. 
The  case  of  Baymond  v.  Minton  (o)  is  to  the  same  effect.    Con- 
versely, it  was  held  in  Ellen  v.  Topp  (p),  that  readiness  and 
willingness,  including  ability  on  the  part  of  the  master,  to  teach 
the  particular  trade  which  he  had  stipulated  to  teach,  was  a 
condition  precedent  to  his  right  to  sue   the    apprentice    for 
deserting  his  service;  and  as  the  master  in  that  case  had  disabled 
himself  from  teaching  the  trade,  by  abandoning  a  material  part 
of  it  before  the  desertion  of  the  apprentice,  he  was  held  to  be 
incapacitated  from  suing  for  such  desertion. 

In  the  present  case  the  plaintiff  alleged  in  the  plaint  that  he 
was  ready  and  willing  to  teach  the  apprentice.  The  desertion 
was  admitted,  and  the  only  issue  to  be  tried,  therefore,  was,  not 
whether  the  master  had  fully  performed  his  covenants  during  the 
first  three  years,  but  whether  he  was  or  was  not  able  and  willing 
at  the  end  of  the  three  years  to  fulfil  his  covenants  for  the 
remainder  of  the  term.  No  evidence  appears  to  have  been  given 
directly  on  that  issue,  which  was  the  real  issue  to  be  tried.  The 
evidence  given  at  the  trial  has  not  been  included  in  the  case  as 
required  by  section  120  of  the  "  Covrnty  Court  Statute  1869,"  and 
the  note  which  has  been  placed  before  us  by  consent  of  the  parties, 
appears  on  its  face  to  be  an  incomplete  and  inaccurate  fragment 
only  of  the  evidence  adduced  on  both  sides.  I  agree  that  we  are 
not  at  liberty  in  deciding  this  appeal  to  refer  to  the  evidence 
given  in  the  cross-action  in  the  Supreme  Court,  but  we  have  no 
materials  before  us  from  which  I  am  able  to  conclude  what  was 
the  decision  in  law,  or  the  finding  upon  the  facts,  arrived  at  by 
the  learned  Judge  of  the  County  Court,  or  what  the  evidence 
was  on  which  the  decision  and  finding  were  founded.  An  appellant 
is  bound  to  prove  to  the  satisfaction  of  this  Court  that  the  Court 
below  has  been  wrong  on  a  question  of  law,  or  of  fact.  The 
appellant  in  this  case  has  failed  to  do  so,  and  the  appeal,  there- 
fore, must  be  dismissed;  but  it  is  quite  consistent,  in  my  opinion, 
with  this  decision,  that  the  appellant  may  have  had  a  good  ground 

(0)  LR.,  1  Ex.  244;  35  L.J.  (Ex.)  153.       (p)   6  Ex.  p.  442;  20  L. J.  (Ex.) 241. 
V.LR.,  Vol.  VIL,  Law.  BB 
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1881        of  appeal,  and  that  he  would  have  heeu  entitled  to  succeed  if  his 

YuacBKR'  case  were  properly  before  us.     The  appellant  is  not  responsible 

B    ^Li        ^^^  ^^^  immediate  cause  of  the  failure  of  the  appeal,  and  I  think 

that  the  just  order  herein  would  be  to  set  aside  the  judgment  for 

the  defendant,  and  enter  a  nonsuit  without  costs. 

Williams,  J.  This  is  a  case  of  importance  to  masters  and 
apprentices.  Were  it  not  for  the  doubts  just  expressed  by  my 
learned  colleague,  I  should  have  no  hesitation  as  to  my  decision. 
This  action  being  brought  by  the  master  against  the  father  of 
the  apprentice,  for  non-performance,  by  the  latter,  of  his  covenant 
to  remain  in  the  service,  the  whole  question  now  to  be  deter- 
mined is  whether  the  apprentice  was  excused  in  law  in  absenting 
himself  from  the  service  when  he  did.  If  he  was  excused,  the 
defendant  is  not  liable.  To  ascertain  whether  he  was  excused 
or  not  we  must  look  into  the  contract,  and  inquire  what  was 
its  real  object  and  its  nature.  Its  primary  and  natural  object, 
I  think,  was  the  instruction  of  the  apprentice;  the  teaching 
him  the  art  or  trade  that  the  master  covenanted  to  teach. 
That  being  so,  I  think  it  obvious  that  if  the  master  does  not  sub- 
stantially teach,  or  is  unable  to  teach,  or  puts  it  out  of  his  power 
to  teach,  then  that  which  was  the  main  consideration  of  the  con- 
tract disappears ;  the  purpose  for  which  it  was  agreed  that  the 
apprentice  should  enter  into  and  continue  in  the  service  has  failed, 
and  the  substance  of  the  contract  being  gone,  the  apprentice  is 
entitled  to  absent  himself.  Ellen  v.  Topp  (q)  seems  quite  decisive 
on  this  point;  such  a  state  of  things  forms  a  legal  excuse;  and  it  is 
to  be  observed  that  the  Court,  in  that  case,  did  not  say  that  all 
three  trades  formed  one,  but  that  it  could  not  say  that  one  of  them 
more  than  the  others,  formed  the  substance  of  the  contract  The 
same  principle  appears  in  Pauaaard  v.  Spiers  (r),  where  the 
plaintijST  began  to  perform  the  contract,  but  was  soon  afterwards 
disabled  for  a  short  time,  and  then  wished  to  resume  performance; 
but  it  was  held  that  the  defendants  were  excused  from  perform- 
ance of  their  contract  to  retain  the  plaintiff  in  their  employment, 
as  the  failure  on  her  part  waa  of  such  a  nature  as  to  go  to  the 
root  of  the  contract. 

iq)  6  Ex.  424;  20  L.J.  (Ex.)  241.  (r)  1  Q.B.D.  410;  46  L.J.  (Q.B.)  621. 
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sase,  if  the  plaintiff  did  not  teach  the  appi 

>f  doing  so,  during  the  first  three  years,  ] 

iantial  a  failure  as  to  go  to  the  root  of  tl 

ik  the  effect  of  the  evidence  is  that  the  p 

,nd   was  incompetent  to  teach,  what  1 

ch;  and  the  learned  Judge  as  a  jury,  so 

s;ht  in  deciding  that  that  which  was  the 

gone,  and  that  the  apprentice  was,  thi 

absenting  himself.  I  also  think  that  the 

iiring  that  long  period,  to  teach  the  appi 

JO  to  a  jury  to  show  that  he  was  not  rea 

itent  to  perform  his  covenant  during  the  i 

term  of  apprenticeship.  On  both,  or  on  ei 

i  decision  of  the  learned  Judge  below  can 

rted.   It  must  not  be  forgotten  that  the  i 

laintiffs  counsel  at  the  trial  was  that  iti 

the  apprentice  had  been  taught,  or  whet 

ipetent  to  teach  him;  that  the  covenani 

mi  That  position,  I  think,  to  a  great  exter 

)f  the  Judge  to  take  further  notes  of  the  e\ 

hat  the  apprentice  could  have  been  comp^ 

kruction,  by  damages  obtained  in  a  cross 

iroper  answer  to  that  is,  that  no  damage 

ting  man  for  loss  of  instruction  during 

tnt  period  of  his  life.     That  argument,  ^ 

it  for  the  covenant  to  teach  being  an  abs 

nant,  amounts  to  this,  that  if  A  agrees  t 

3  an  apprentice  for  the  purpose  of  being 

r  that  whole  period  absolutely  refuses  t 

3  bound  to  remain  in  B's  service  durit 

•s,  learning  and  being  taught  nothing,  ar 

ction  for  damages.     I  decline  to  enter 

30sition;  and  I  agree  in  the  judgment 

3peal  should  be  dismissed. 

Appecd  dismi 
le  plaintiff:  Kidston, 

le  defendant:  Roy, 

Vide  next  case  between  the  same  parties. — Ed, 

BB  2 
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1881  BUZOUCH  r.  FLETCHEIL 

Sept,  12,  18,    Matter  and  apprentice — Bretich  of  covenant  to  teach — Pleading  at  law — Mi^oinder^ 
2^  Evidence— Contradiction  qfplatnUf  evidence  on  material  question. 

If  the  father  of  an  apprentice  ia  not  a  party  to  the  indenture,  his  name  being 
introduced  merely  as  surety  for  the  performance  of  the  covenants  by  the  appren- 
tice, although  he  executes  it,  he  has  no  right  to  sue  as  co-plaintiff  for  a  breach  of 
the  covenant  to  teach. 

If  in  an  action  by  an  apprentice  against  his  master  for  a  breach  of  his  covenant 
to  teach,  the  plaintiff,  in  his  evidence,  states  that  he  left  the  service  because  he  was 
not  taught,  and  denies  that  he  has  stated  that  he  left  for  another  reason,  the 
defendant  may  adduce  evidence  to  contradict  him,  the  principal  issue  being 
whether  he  has  been  taught. 

Action  by  an  apprentice  and  his  father  for  breach  of  a  cove- 
nant in  a  deed  of  apprenticeship  to  teach  the  plaintiff,  Douglas, 
the  trade  and  business  of  a  silk  hat  body  maker  and  Jinisher,  dur- 
ing a  period  of  five  years.  The  action  was  brought  in  the  County 
Courts  and  removed  for  trial  into  the  Supreme  Court,  by  order  of 
a  Judge. 

The  plaint  stated  that  the  plaintiff  entered  into  the  service, 
and  there  remained  until  compelled  to  leave ;  and  also  that  the 
defendant  covenanted  with  the  co-plaintiff,  the  father,  to  use 
his  best  endeavours  to  instruct  the  apprentice  in  such  trade.  The 
verdict  was  for  the  plaintiff,  with  damages  lOOZ.  The  defendant 
obtained  a  Rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial,  on  the 
grounds  that,  the  apprentice  having  left  the  service  of  the  defen- 
dant before  the  termination  of  his  indenture  of  apprenticeship, 
the  defendant  could  not  be  held  liable  in  an  action  for  a  breach 
of  his  contract  to  teach ;  the  improper  reception  of  evidence  of 
damages  to  the  father ;  the  improper  rejection  of  evidence  to  pi-ove 
what  the  apprentice  had  stated  as  his  reasons  for  leaving  the 
defendant's  service ;  and  that  the  verdict  was  against  evidence, 
and  the  weight  of  evidence. 

The  evidence  of  the  plaintiff  Douglas  was,  that  he  entered  the 
service  on  20th  February,  1878,  and  that  his  father  made 
frequent  complaints  to  the  defendant  that  he  was  not  being 
taught ;  that  the  defendant  said  he  would  teach  him  whenever 
he  thought  proper;  that,  at  the  end  of  the  third  year,  the 
apprentice,  being  then  of  age,  left  the  service ;  that  there  was  no 
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lant's  employ  to  teach  him  the  trade ;  that  the 
igree  to  the  apprentice  leaving  then ;  that  the  "^ 
id  whatever  he  had  learned  from  a  person  outside  ^^ 
)usiness ;  that  he  left  principally  because  he  was 
because  he  was  of  age,  and  saw  a  prospect  of 
of  his  time  if  he  were  to  stay  longer ;  that  he 
Y  and  got  a  situation  at  30^.  a  week  in  his 
dismissed  in  a  week  as  incompetent;  that 
I  earned  2Z.  lOs.  to  81,  108.  if  he  had  been 
gh  he  immediately  afterwards  was  employed 
person  as  shopman  at,  in  eflfect,  2Z.  a  week, 
3S  with  the  defendant  were  24s.  a  week; 
itice  had  given  notice  to  the  defendant   that 

as  soon  as  he  should  come  of  age,  if  he  did 
lis  trade;  that  he  did  not  tell  the  defendant's 
arsons  that  he  would  leave  unless  higher  wages 
n,  because  he  could  get  them  elsewhere;  that  he 
ras  learning  fast,  and  was  worth  more  than  he  was 
aitted  that  two  or  three  dozen  hats  of  an  inferior 
lats)  were  made  per  week  in  the  defendant's 
id  that  he  learned  a  little  of  making  that  kind 
learned  the  higher  branch.  There  was  evidence 
bent  workmen  were  in  the  defendant's  employ 
le  execution  of  the  indenture  of  apprenticeship, 
mdant  that,  by  the  rules  of  the  trade,  they  were 
ertain  payment  in  respect  of  the  apprentice; 
lant  afterwards  refused  to  pay  it,  and  they 
r  the  apprentice  entered  the  service,  and  there 
competent  to  teach  silk  hat  making;  that,  after 
-0  make  the  inferior  hats,  it  would  take  a  further 
nonths,  to  learn  silk-hat  finishing. 

for  the  defendant  was  that  after  the  two  men 
he  employed  another  for  three  months  to  teach 
he  making  of  the  inferior  hats,  and  that  this  was 
>undation  of  a  knowledge  of  the  other  branch; 
bad  not  complained  that  his  son  was  not  taught, 

of  the  hours  of  work;  that  the  apprentice  was 
at  work  at  hat  making;  that  towards  the  end  of 
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1881  three  years,  the  apprentice  had  said  that  he  had  been  offered 
BT7Z0LICH  three  situations  at  higher  wages,  and  would  leave  when  he  came 
Flctchbr  ^^  ^®  unless  his  wages  should  be  raised  by  the  defendant ;  that, 
though  the  defendant  was  not  personally  a  competent  silk-hat 
maker,  he  had  finished  a  few  while  the  apprentice  was  with  him, 
but  that  it  was  not  usual  for  an  employer  to  teach  his  ap- 
prentices himself.  The  defendant,  in  cross-examination,  stated 
that  it  was  difficult  to  say  whether  the  workman  he  engaged 
to  teach  the  apprentice  for  three  months  was  a  tradesman,  but  he 
suited  him  as  a  working  shopman. 

Quinlobn  and  Ih\  Madden  showed  cause — The  fact  that  the 
apprentice  was  not  taught  during  so  long  a  period  as  three  years 
would  of  itself  afford  a  good  cause  of  action,  though  the  apprentice 
quitted  the  service  before  the  end  of  the  term  of  apprentice- 
ship. No  fair  interpretation  of  the  contract  will  support  a 
defence  on  the  ground  that  it  was  still  possible  to  teach  the 
trade  during  the  remaining  two  years.  The  undertaking  of  the 
defendant  was  to  teach  fairly  the  whole  trade  through  the  whole 
period  of  apprenticeship.  The  evidence  for  the  plaintiff  showed 
that  nothing  was  taught  the  apprentice  by  anyone  in  the 
defendant's  establishment,  and  that  there  was  no  one  there 
competent  to  teach  him  the  particular  trade  stipulated.  The 
jury  have  believed  this  evidence.  The  apprentice  had,  therefore,  a 
right  both  to  leave  the  defendant's  service,  and  to  sue  for 
damages:  Hochster  v.  De  Latour  (a).  The  evidence  of  the 
defendant  and  his  son  shows  that,  practically,  there  was  no 
instruction;  and  the  contention  for  the  defendant  was  that 
he  might  leave  the  whole  teaching  till  the  last  two  years,  if 
it  were  possible  to  give  it  in  that  time.  [Higinbotuam,  J.  A 
partial  failure  of  consideration  which  can  be  compensated  hy 
damages,  does  not  justify  putting  an  end  to  the  contract:  Frank- 
lin V.  Miller  (b) ;  Simpson  v.  Crippin  (c).  There  are  independent 
covenants,  the  performance  of  which  was  to  extend  over  a 
long  period  of  time.  Williams,  J.  That  case  has  been  doubted. 
Looking  at  the  covenants,  at  the  outset  of  the  contract,  they 

(a)  2E.  &R678;22L.J.  (Q.B.)455.  [h)  4  A.  ft  £.  599. 

(c)  L.K,  8  Q.B.  14;  42  L.J.  (Q.B.)  28. 
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itually  dependent  and  concurrent;  but  from  the 
I  the  term  passes,  a  different  view  would  have  to    ] 
em:  Ellen  v.  Topp  (d)  seems  decisive  on  this    j 
ecides  that  though  the  contract  has  been  partly 
le  party  puts  it  out  of  his  power  to  complete  it, 

has  a  right  to  treat  it  as  at  an  end;  a  condition 
e  time,  may  become  otherwise  as  time  passes: 

(e).  [Stawell,  C.J.  Foussard  v.  Spiers  (/) 
s  to  the  right  to  rescind,  on  a  partial  breach.] 
ion  was  gone  into  in  Connor  v.  Spence  (g). 
ection  that  evidence  was  improperly  admitted  of 
father  of  the  apprentice,  that  raises  a  question 
bich  is  not  fatal,  as  judgment  may  be  entered  for 
plaintiffs  as  are  entitled  to  recover:  "  Common 

Statute  1865"  (No.  274),  sec.  108:  Bremner  v. 
objection  was  taken  until  the  evidence  had  been 
plaintiff's  case  was  closed.  An  objection  of  mis- 
^d,  unless  taken  in  time;  if  not  taken,  an  objec- 
of  damage  sustained  by  a  plaintiff  so  admitted  to 
he  record,  cannot  be  maintained.  [Williams,  J. 
actment  does  is  to  deprive  a  misjoinder  of  any 
plaintiffs  have  still  to  take  care  that  judgment  is 
behalf  of  more  parties  than  are  entitled  to  main- 
:  BeUingham  v.  Clarke  (j).  Higinbotham,  J. 
>her  on  the  record  as  plaintiff,  will  at  any  rate 
ability  for  costs.    Stawell,  C.J.    If  the  father's 

the  record,  there  is  no  proof  of  a  contract  with 
HAM,  J.  I  think,  if  the  plaintiffs  were  not  trying 
^asonable  use  of  the  liberty  of  joining  as  many  as 
iterested,  but  merely  intended  to  meet  probable 
Court  would  not  give  effect  to  this  objection 
it  been  taken  at  the  proper  time.    Williams,  J. 

might  have  been  made,  but  I  do  not  see  how 

it  now,  as  the  evidence  has  been  admitted  of 


L.J.  (Ex.)  241.  (7i)  L.R.,  1  C.P.  748;  35  L.J.  (C.P.) 

170.  332. 

45  L.J.  (Q.B.)  621.  {j )  1  B.  &  S.  332. 
243. 
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1881       damage  to  the  father,  and  the  jury  have  given  one  lump  sum  as 
BnzoLicH     damages.    Higinbotham,  J.    I  told  the  jury  that  there  could  not 
Fliptchkr     ^^  damage  to  the  father,  after  the  apprentice  had  become  of  age, 
and  had  then  left  the  service;  that  the  father  was  not  then  liable 
to  support  him,  even  if  the  evidence  had  not  shown  that  the 
apprentice  was  supporting  himself.]    The  policy  of  the  enactment 
is   that  such  objections  should  be  taken  at  the  proper  time. 
[Stawell,  C.J.    After  the  defendant  has  taken  the  objection, 
and  has  requested  the  Judge  to  make  a  note  of  it,  the  responsi- 
bility then  rests  upon  the  plaintiffs  to  set  the  record  right;  they 
must  meet  the  objection  taken  to  the  reception  of  the  evidence. 
Higinbotham,  J.    In  WinstoTie  v.  Linn  (k),  the  covenant  was 
between  the  apprentice  and  his  father  and  the  master;  in  Htighea  v. 
Humphreys  (l),  the  action  was  by  the  father  alone,  because  the  cove- 
nant was,  in  terms,  with  him  only.   But  all  the  cases  show  that,under 
indentures  of  apprenticeship,  the  apprentice  and  his  father  have 
a  joint  interest  which  it  is  difficult  to  sever;  their  difference  is  a 
matter  of  form,  rather  than  of  substance.]     Why  should  the 
father  bind  himself  under  a  penalty,  for  the  performance  by  the 
apprentice,  if  he  has  no  interest  in  the  fulfilment  of  the  contract? 
[Williams,  J.    The  rule  that  the  person  named  as  the  object  of 
a  covenant,  is  the  only  party  to  sue,  is  purely  technical,  and  will 
not  be  extended;  if  a  covenant  be  ambiguous  as  to  the  party  to 
whom  money  is  to  be  paid,  it  will  be  understood  that  the  money 
is  to  be  payable  to  the  person  in  whom  the  interest  appears: 
Moss  V.  Legal  and  Oeneral  Insurance  Society  (m).     Higin- 
botham, J.    In  Welshman  v.  Robertson  {n)  also,  the  covenant 
was  ambiguous,  and  the  Court  moulded  both  the  contract  and 
the  declaration,  to  fit  the  intention  of  the  parties.    Where  the  con- 
tract is  ambiguous,  in  this  respect,  the  Court  will  construe  it  as 
joint  or  several,  according  to  the  interests  of  the  parties:  Sorsbi^ 
V.  Park  (o)].     A  third  person  named  as  interested  has  been  held 
entitled  to  join  as   plaintiff:    Sunderland  Insurance  Cay,  v. 
Kearney  (p).    The  father  is  interested;  though  he  might  not,  in 
law,  be  bound  to  support  his  son,  he  would  have  to  do  so  if  he 

ih)    1  B.  &  C.  460.  (n)    1  V.L.R.,  L.  125. 

(0    6  B.  &  C.  680.  (0)    12  M.  &  W.  146. 

(m)  1  V.L.B,,  L.  315.  {p)  16  Q.B.  925. 
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were  without  support;  in  that  way,  certainly,  the  father  might        1881 
be  damnified.    The  Court  will  not  grant  a  new  trial  to  let  the  "buzouch 
defendant  into  a  defence,  of  which  he  was  apprised  at  the  first   YhKTCBxn. 
trial:  Vernon  v.  Bankey  (q).    Evidence  may  be  admissible  on  a 
different  ground  from  that  on  which  it  was  received. 

It  is  further  objected  that  evidence  for  the  defendant  to  show 
what  the  apprentice  had  stated  as  his  reasons  for  quitting  the 
defendant's  service,  was  rejected;  but  the  apprentice  was  cross- 
examined  on  that  point,  and  denied  the  statements,  and  the 
defendant  must  be  satisfied  with  his  answer;  he  cannot  call 
witnesses  to  contradict  him.  [Higinbotham,  J.  I  held  that 
his  reasons  were  not  material,  as  the  covenants  were  inde- 
pendent. Stawell,  C.J.  I  think  evidence  would  be  material 
to  contradict  his  statement  that  he  left  because  he  was  not 
taught]  It  would  only  affect  his  credibility.  Such  evidence 
would  not  displace  the  evidence  that  he  had  not  been 
taught  There  was  other  evidence  on  this  point:  Doe  v. 
Lomg field  (r);  Doe  v.  Tyler  (s);  Dowsett  v.  Smith  (t) ;  Stindt  v. 
Roberts  (v).  [Williams,  J.  This  Court  has  followed  Wright  v. 
Boe  {w),  that,  where  improper  evidence  has  been  received,  and 
a  verdict  given  for  the  party  adducing  it,  the  Court  will 
grant  a  new  trial,  although  there  be  other  evidence  to  the 
Bame  point  in  favour  of  the  same  party,  unless  they  see  clearly 
that  the  improper  evidence  could  not  have  weight  with  the  jury, 
or  that  the  verdict,  if  given  the  other  way,  would  have  been  set 
aside  as  against  evidence.  Higinbotham,  J.  According  to  the 
recent  authorities,  the  Court  would  have  to  be  satisfied  that  in- 
justice has  been  done,  before  it  would  grant  a  new  trial.]  If  our 
argument  on  the  first  ground  is  good,  the  damages  cannot  be 
considered  excessive. 

Hood  and  KeUeher  in  support  of  the  Rule — The  apprentice 
having  left  before  the  end  of  the  term,  a  nonsuit  should  be 
entered.  The  witnesses  for  the  defendant  showed  that  the  mak- 
ing inferior  hats,  which  the  apprentice  did  learn,  was  a  necessary 

(?)  2  T.R.  113.  (0    4  V.L.R,,  L.  68. 

(r)   16  M.  &  W.  497.  {v)    5  D.  &  L.  460;  17  L.J.  (Q.B.)  166. 

(<)  6  Bing.  661.  {w)  7  A.  &  E.  313. 
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:e  silk  hats,  and  that  i 
ts  were  made  every  w 

of  the  plaintiff's  owd 
Ige,  he  might  learn 
[nay  go  further,  and  coi 
1  no  right  to  leave,  if  ! 
J.  The  service  and  U 
»?holeterm.  Winstoney 
uld  have  been  directs 
howed  that  the  appr 
years,  and  that  the  def 
tent  workman  to  fin 
e  term, 
the  joinder  of  the  fath 

to  keep  the  record  cl 
)y  tendered  evidence  ^ 
ded  that  the  father  wi 
inted  to  the  indenture 
ranee  Society  v.  Keam 
ejection  had  no  more 
the  instrument  was  i 
/ion.  The  father  is  n( 
)thing  to  do  with  the 
irded  as  a  one-sided  C( 
entice  when  it  was  exe 
apprentice  had  assigi 
ant  was  material,  and 
L  issue  was  whether  h< 
the  aid  of  "  The  Statv 
,  this  evidence  would 
ly  previous  cross-exam 

any  damage  hitherto,  i 
sn  getting  higher  wage 
Q ;  no  prospective  dami 
z)  per  Byles,  J.  [Higin 
consider  the  damage  su 
i.B.  925.  (z)  6  L.T. 
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II  respect  of  not  being  taught  during  the  thi 

n  respect  of  the  subsequent  two  years.]    T 

ly  against  evidence. 

Cur.  adv,  vult. 

I   think  the  father  of  the   apprentice  Yi 

a  party  to  the  action;  the  contract  is  not  wi 
escribed  in  it  as  a  party,  but  merely,  at  the  e: 
it,  becomes   surety  for  the  pei*formance  of 

son. 

IntifiTs  case    had    closed,   the   defendant   te 
0  rebut  the  statement  made  by  the  apprenti 

been  taught  whilst  in  the  defendant  s  servi 
V  that  he  had  attained  a  certain  proficiency 
h  would  form  a  useful  basis  for  furth 
parently,  in  consequence  of  some  discuss! 
Lsjoinder  of  the  father,  it  was  supposed  that  tl 
jndered  for  the  purpose  of  contradicting  t 
atters  not  material  to  the  issue  between  ti 
e  evidence  was  rejected,  but,  as  I  thii 
;  is  now  apparent  that  the  real  question  in  issi 

the  breach  and  the  damages,  was  whether  t 
r  had  not  been  taught. 

[le  Rule  should  be  made  absolute  for  a  new  tri 
s,  as  the  rejection  of  the  evidence  was  the  act 

,  J.  I  think  that  I  was  wrong  in  rejecting  t 
5  witnesses,  whom  it  was  proposed  to  call  for  i 
adicting  the  plaintiff,  Douglas  Buzolich.  Qu 
>  him  in  cross-examination,  for  the  purpose,  a: 
»ting  his  credit,  and  his  answers  to  questions 
purely  collateral  not  affecting  his  status  as 
ot  be  contradicted.  It  is  now  contended,  and 
lat  the  questions  and  his  answers  had  relation 
laterial  fact  in  issue,  namely,  an  admission  by  t 
dad  not  been  wholly  untaught  by  the  defends 
years  of  the  apprenticeship  which  had  elaps* 
as  leaving  his  masters  service  for  a  differe 
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1881       reason  from  that  alleged  by  him  at  the  trial.      In  that 

BuzoLicH    dence  in  contradiction  was  admissible,  and  I  am  of  opii 

„     ^-         the  Rule  for  a  new  trial  should  be  made  absolute  on  th 
Fletchbb. 

only. 

Williams,  J.    I  concur  on  the  ground  that  the  evid 

improperly  rejected.     But  I  think  it  desirable  to  s 

counsel  is  bound  by  the  way  in  which  he  tenders  evide 

tender  it  for  a  purpose  for  which  it  would  be  inadmi 

Court  will  not  grant  a  new  trial  on  the  ground  of  its 

though  it  be  admissible  for  another  purpose;  and  the  < 

a  right  to  know  for  what  purpose  evidence  is  tendei 

Orcmt  (a). 

Ride  absolute  for  a  ne' 

Attorney  for  the  plaintiff:  Boy. 
Attorney  for  the  defendant:  Kidston. 

(a)  5  B.  ft  Ad.  at  p.  1085. 
Note. —  Vide  last  preceding  caie  between  the  same  parties.— 
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Sept.  10,  12, 
24. 

MANSON  V.  THE  PRESIDENT  &o.  OF  THE  SHIBB  OF  JA 

Counsel — Authority  to  compromise — Injury  to  plaintiff *s  land  by  wor 
third  parties— Future  damages. 

Counsel  has  authority  over  the  cause  to  compronuse  it,  if  he  thinks  tl 
his  client  would  be  best  served  by  such  a  course.  Semble,  if  the  client  oi 
refuse  to  agree  to  a  compronuse,  he  ought  not  to  proceed  with  it,  tho 
has  not  been  withdrawn ;  but  a  compromise  made  against  the  will 
will  bind  him,  if  the  dissent,  or  withdrawal  of  counsel's  authority  to  m 
not  communicated  to  the  other  side. 

If  a  claim  is  fairly  raised,  on  the  declaration,  to  damages  not  legally 
such  a  claim  is  not  collateral  to  the  suit,  so  as  to  be  beyond  the  limit 
authority  to  compromise. 

Where  the  effect  of  works  erected  by  a  public  body  on  the  land  of 
has  been  to  injure  the  plaintiff's  land  by  inundation  caused  by  floods,  < 
not  be  recovered  in  respect  of  probable  injury  from  future  floods 
injury  will  give  rise  to  a  fresh  cause  of  action. 

Action  on  the  case. 

Declaration  :  That  before  and  at,  ftc.,  the  plaintiff  was  the  owner 
of  certain  land  ....  situated  near  to  a  certain  river  .  .  . 
defendants  wrongfully  and  improperly  cut  down  and  removed  the  na 
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)by  the  said  land  of  the  plaintiff  became  more  liable  to  I: 
"om  the  said  river,  and  by  reason  of  the  said  catting  down  < 
irger  quantities  of  water  did  in  fact  flow  from  the  said  rive 
and  did  remain  thereon  for  a  much  longer  time,  and  muc 
It  were  deposited  thereon  than  if  the  said  bank  had  not  bee 
B  loose  soil  removed  from  the  said  bank  by  the  defendani 
on  whereof  the  plaintiff's  crops  and  herbage  on  the  said  Ian 
bhe  plaintiff  lost  the  use  of  the  said  land,  and  incurred  grei 
the  said  silt  and  the  said  loose  soil,  and  the  said  land,  I 
rting  down  of  the  said  bank,  is  permanently  depreciated  i 


.  verdict  was  entered  for  the  plaintiff  for  300 
aance  of  a  compromise  agreed  to  between  counsi 

bs  obtained  a  Rule  nisi  for  a  new  trial,  on  tl 
compromise  was  made  by  the  defendants'  counse 
express  directions  of  the  defendants'  attome; 
>mpromise  extended  to  matters  collateral  to  tl 
In  the  action,  so  far  as  related  to  future  damage 

on  which  the  Rule  nisi  was  obtained  state 
>egan  at  the  Circuit  Court  at  Sale,  on  26t 
loming  of  the  third  day  of  the  trial,  before  tl 
i  Court,  counsel  for  plaintiff  and  defendani 
on  together,  after  which  the  defendants'  attome 
or  the  purpose  of  a  short  consultation,  when  the 
o  his  surprise,  that  they  had  agreed  with  tl 
3I  to  settle  the  action  by  consenting  to  a  verdi< 

costs.  The  defendants'  attorney  then  pre 
uch  a  settlement,  and  told  his  counsel  it  was  a 
;hing  for  them  to  settle  the  action  witl 
Luting  him,  and  obtaining  his  consent;  whe 
hey  had  power  to  settle,  and  had  mac 
J    to  exercise    such    power.      The    defendant 

protested,  and  stated  that  his  instructioi 
he  case  contested  to  the  last;  when  couns 
the  case  should  go  to  a  jury,  a  larger  amoui 
)uld  be  recovered.  The  defendants'  attome 
at  he  might  find  it  difficult  to  satisfy  h 
was  not  to  blame  for  the  settlement;  to  whi( 

that  they  would  take  all   the  responsibilit 
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1881       and    would,    if    desired,    state    as    much    in    writing.     The 


Manson  defendants'  secretary  then  came  in  and  joined  in  the  protest, 
Prbsidknt  whereupon  the  defendants'  counsel  handed  them  a  statement  in 
&c.,  OF  Shirb  writing  signed  by  them,  that  they  were  clearly  of  opinion  that 
the  case  was  eminently  a  case  for  settlement,  and  that,  contrary  to 
the  expressed  protest  of  Mr.  Bushe  (defendants'  attorney),  they 
had  decided  to  offer  to  the  plaintiff,  in  full  settlement  of  all 
present  and  future  claims  in  respect  of  flood  damages,  the  sum  of 
3002.  and  costs.  The  defendants'  counsel  then  entered  the  Court 
and  informed  the  Judge  of  the  compromise,  and  that  the  sum 
agreed  to  was  to  cover  not  only  the  damages  alleged  to  have 
been  sustained,  but  also  all  future  damages  that  might  be 
sustained  by  the  plaintiff  by  reason  of  the  alleged  wrongful  act 
of  the  defendants  in  cutting  down  the  bank  of  the  river. 
The  Judge  then  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  accordingly,  which  was  done.  The  affidavit  also 
stated  that  defendants'  counsel  were  not  retained  or 
instructed  in  reference  to  any  future  damage  which  the 
plaintiff  might,  or  could,  sustain  by  reason  of  the  alleged 
wrongful  act  of  the  defendants  in  cutting  down  the 
river  bank;  that  the  defendants'  attorney  did  not  direcUy 
inform  the  plaintiff  or  his  attorney  that  the  compromise  was 
entered  into  without  his  consent  or  concurrence;  but,  on  3rd 
August,  he  wrote  to  the  defendants  informing  them  of  the  facts 
in  reference  thereto,  and  that  such  letter  was  publicly  read  at 
the  meeting  of  the  defendant  council  open  to  the  public,  and  that 
a  copy  of  it  was,  on  5  th  August,  published  in  a  local  newspaper; 
that  the  defendants  repudiated  and  denied  the  right  of  their 
counsel  to  make  the  compromise,  and  desired  a  new  trial,  and 
passed  a  resolution  that  an  application  should  be  made  to 
that  effect;  that,  on  31st  August,  the  defendants'  attorney  wrote, 
and  served  on  the  plaintiff's  attorney,  a  notice  that  the  defendants 
repudiated  and  disclaimed  the  compromise  on  the  ground  that 
it  was  entered  into  without  the  consent  or  authority  of  the 
defendants,  and  against  the  protest  of  their  attorney  and  secretary. 
The  answering  affidavits  stated  that,  at  the  opening  of  the 
Court,  on  the  third  day  of  the  trial,  the  defendants'  counsel 
stated    that   they    considered   the   case   eminently    fitted   for 
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had  taken  the  responsibility  of  agreeing  to  a 
;.,  to  which  the  plaintiffs  counsel  consented;  and 
d  if  that  amount  was  to  cover  all  present  and  ^ 
,  and  that  counsel  on  both  sides  answered  that  it  ^ 
lement  of  all  such  damages;  that  the  defendants' 
jretary  were  present  in  Court  all  the  time,  and  did 
lyone  on  the  defendants'  behalf,   express    any. 
[>  one  acting  for  the  plaintiff  was  at  the  time 

settlement  was  made  without  the  assent  of  the 
Lheir  attorney;  and  it  was  not  till  late  on  that  day 
fs  attorney  heard  any  rumour  whatever  that  the 
mey  did  not  assent. 

Kdleher  showed  cause — Counsel  has  authority  to 
by  any  compromise  he  may  enter  into  upon 
est  in  the  action.  Even  if  his  client  dissent,  the 
Lounced  in  his  presence  or  that  of  his  attorney, 
if  he  or  his  attorney  do  not  withdraw  counsel's 
ice  his  dissent  to  the  Court,  or  to  the  other  side, 
not' enter  into  any  investigation  of  the  extent  of 
rity:  Swinfen  v.  Swinfen  (a),  per  Cresswdl,  J. 
Jourt  refused  to  enforce  the  compromise  in  that 
as  because  the  technical  preliminaries  to  the  issue 
it  had  not  been  complied  with;  the  compromise 
ide  afterwards,  but  on  the  ground  that  it  was 
d  of  an  issue  sent  down  from  the  Court  of  Chan- 
)roceediDg  counsel  is  not  clothed  with  the  exten- 
hich  he  has  in  the  conduct  of  a  cause:  Swinfen  v. 
aat  position  is  approved  in  Prestwich  v.  Foley  (c). 
Between  those  two  cases  came  Chambers  v. 
le  same  effect.  And  in  Swinfen  v.  Chelmsford  (e), 
\  counsel  has  complete  authority  over  the  suit  and 
lent  to  it,  such  as  withdrawing  a  juror,  and  other 
properly  belong  to  the  suit  and  the  management 
the  trial;  but  not,  by  virtue  of  his  retainer  in  the 

503;  25  L. J.  (C.P.)        (c)    18  C.B.  (N.S.)  at  p.  813-14;  34 

L.J.  (C.P.)  at  p.  190. 
45.  (d)   5C.B.  (N.S.)83;28L.J.(C.P.)10. 

(«)    29L.J.  (Ex.)atp.  397. 
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ly  power  over  matters  collateral  to  it.]  And  so 
ncis  (/);  Ramsey  v.  King  (g).  The  dissent  of  t] 
ras  avowedly  to  protect  himself.  The  apparen 
^e  deemed  to  continue  until  the  other  side  has  i 
withdrawal:  Debenham  v.  Mellon  {h),  per  Lord . 
r.  Nunn  (j),  per  Cotton,  L. J. 
1,  as  to  the  extent  of  the  compromise,  it  is 
^r,  in  this  action,  the  plaintiff  could  have 
3S  in  respect  of  probable  further  injury  in  the 
amage  was  actually  in  controversy  between  t 
Jaration  claimed  in  respect  of  it — permanent  dc 
value  of  the  land  by  reason  of  its  being  more 
tion.  It  was  one  of  the  matters  with  which  c 
Future  damage  was  not,  therefore,  matter  a 
tter  in  issue.  It  would  be  sufficient  even  if  t 
^en  raised  by  the  evidence,  and  not  on  the 
ce  of  permanent  depreciation  was  not  objected  t< 
t  necessary,  we  might  go  further  and  show  tha 
d  must  be  recovered  in  this  action:  NickLin  v.  W* 
ed  on  this  point  in  Backhovse  v.  Bonomi  (t). 
K,  J.  Lord  Denman,  in  Clegg  v.  Dearden  (m),  dii 
n  the  omission  to  replace  something  destroy 
fs  land  (in  which  case  damages  must  be  reco^ 
,  and  the  legal  obligation  to  discontinue  a  tresp 
)s  of  the  plaintiff,  or  to  remove  a  nuisance  place( 
a  third  person.  The  bank,  in  this  case,  was  i 
i  either  plaintiff  or  defendant,  but  on  the 
r,  as  in  Thompson  v.  Gibson  (n),  where  an  acti 
ing  the  nuisance.]  In  that  case  the  buildij 
le  immediately  it  was  erected;  here  the  bank 
iway  and  placed  in  front  of  the  plaintiff's  la 
led  no  injury,  and  afterwards  it  was  removed  i 

R.,  1  Q.B.  379;  35  L.J.  (Q.B.)    {k)   10  Ex.  259;  23  LJ.  | 

(0  9  H.L.  at  p.  512;  a 
^T.  (N.S.)  728.  at  p.  186. 

)p.  Cas.  at  p.  24;  50L.J.  (Q.B.)    (m)   12  Q.B.  676;  17  L.J. 
1-1.  243. 

i.B.D.  661 ;  48  L.J.  (Q.B.)  at   (n)  7  M.  &  W.  456. 
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[HiGiNBOTHAM,  J.      The  true  distinction   was    recognised   in       1881 

BattishiU  v.  Reed  (o),  where  future  damage  was  disallowed  in     mamson 

respect  of  the  dripping  of  eaves.]    The  injui^  does  not  exist  paggroMrp 

until  the  flood  comes.    [Stawell,  C.J.    In  Fntz  v.  Hobaon  (p\  Ac-  <>»  Shiki 

OF  Mavwba, 
it  was  considered  that  damages  must  be  assessed  once  for  all.] 

There  was  no  cause  of  action  until  the  water  came  upon  the 
plaintiff's  land.  The  act  of  the  defendants  was  an  injuria, 
and  when  the  plaintiff's  land  was  flooded,  there  was  a  damnum 
which  completed  the  cause  of  action,  and  the  plaintiff  was  entitled 
to  recover  for  the  whole  injury  occasioned.  [HiGiNfiOTHAM,  J. 
Take  a  case  in  which  an  act  once  done  may  occasion  further 
damage  at  recurring  periods,  as  in  Whitehouae  v.  Fellowes  (q),  and 
Geddia  v.  Bann  Reservoir  (r),  in  which  case  every  fresh  damage 
gives  a  fresh  cause  of  action;  in  what  does  the  present  case  difler 
from  that?]  The  plaintiff  could  not  bring  another  action,  on  the 
occurrence  of  further  damage;  there  would  be  no  new  cause  of 
action;  he  must  recover  the  whole  damage  at  once:  Lawh  v. 
Walker  {a).  The  defendants  would  put  the  case  that  the 
injurious  act  had  been  done  on  the  defendants'  own  land,  on  the 
face  of  the  pleadings.  [Stawell,  C.J.  On  this  Rule,  the  C!ourt 
is  not  bound  by  the  pleadings,  the  fact  being  shown  to  be  other- 
wise.] On  the  pleadings,  we  may  assume  that  the  defendants  did 
a  wrongful  act  in  cutting  down  the  bank.  It  does  not  appear 
that  they  had  any  right  to  go  again  on  the  land  to  alter  what 
they  had  done. 

Walker  in  support  of  the  Rule — There  is  some  evidence  of 
notice  to  the  plaintiff  that  the  defendants'  counsel  were  acting 
without  authority,  in  the  statement  in  the  aflSdavit,  that  the 
defendants'  counsel  stated  in  Court  that  they  had  taken  upon 
themselves  the  responsibility  of  agreeing  to  a  verdict  for  the 
plaintiff  for  3002.  The  plaintiff  must  be  taken  to  be  aware  that 
counsel  have  a  limited  authority,  so  that  the  principle  of  Deben- 
ham  V.  Mellon  (t)  is  really  against  him.  [Higinbotham,  J.  A  wife 

(0)  18C.B.  705;  25  L. J.  (O.P.)  290.  (*)   3  Q.B.D.  402-3;  47  L.J.  (Q.B.) 

(p)  14  Ch.  D.  542;  49  L.J.  (Ch.)  321.  451. 

iq)  lOC.B.  (N.S)7e5;  30L.J.(C.P.)  (0   6  App.  Cas.  at  p.  24;  50  L.J. 

305.  (Q.B.)  at  pp.  160-L 
{r)  3  App.  Cas.  430. 

V.LR.,  Vol.  VIL,  Law.  CO 
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^md  her  husband  by  b 
^rity  to  bind  his  dienl 
ao  authority  to  agree  t 
all  the  cases  except  ( 
insel  stopping  the  cans 

counsel,  whatever  it 

the  matter  at  issue.  [S' 
^yond  his  retainer  in  tl 
extend  beyond  what  is 
1  be  bound  to  send  U 
ition  contained  a  good 
1  not  be  a  good  cause  oi 
;  both,  why  could  i 
thority  would  extend  < 

[Williams,  J.  Whai 
r  be  a  good  test  of  whi 
.  of  what  counsel  may 
).]     The  authority  cei 

the  action  out  of  Cc 
holds  a  compromise  n 
inst  the  win  of  the  att( 
e  person  of  its  attomc 
mi),  and,  in  his  person, 
inot  compromise  agains 
U8  litis :  Fray  v.  Vow 
lis  authority  through  t 
by  of  counsel  is  deriv( 
rhe  brief  is  given  by  the 
era  v.  Mason  (y)  the  die 

there  had  been  authoi 
was  as  to  the  amount 
of  counsel  beyond  what 

Panvtt  (y),  the  client 
mise.  In  Ramsey  v.  li 
le  compromise  was  ann 

0.         (y)   I4C.B.  (N.S.)74 

197. 
2.        (2)    33  L.T.  (N.S.)  728 
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t,  and  therefore  was  deemed  to  have  assented.    In  __ 
^oUy  (a)  also,  there  was  no  prohibition  on  the  subject 
).  P 

further  reason  against  allowing  such  an  extended  qj 
counsel;  the  attorney  compromising  the  action 
ill  of  his  client  would  be  liable  to  an  action  for  so 
action  would  lie  against  counsel.  Jn  Svdnfen  v. 
th  attomeyandclient  were  present  in  court  when  the 
ras  announced,  and  did  not  then  dipsent;  the  Court 
orce  the  compromise,  and  the  refusal  was  not  based 
that  the  matter  was  an  issue  from  Chancery.  The 
L  a  compromise  has  been  upheld  were  also  cases  in 
rse  taken  was  within  the  ordinary  course  of  counsel's 
thdrawing  a  juror,  &c.  Nor  is  the  client  bound  by 
of  his  attorney  to  communicate  his  dissent  to  the 
there  can  be  no  ratification  of  an  authority  which 
It  would  be  unfair  to  require  the  client  to  protest 
3ts  soon  as  the  compromise  is  announced,  on  pain  of 
ed  by  his  silence;  if  he  were  to  adopt  such  a  course 
idice  him  with  the  jury  or  with  the  Court.  After 
expressed  his  disapproval  of  the  compromise,  he  is 
suming  that  his  counsel  will  not  enter  into  it.  The 
rausa  v.  Francis  (c)  is  not  one  to  be  carried  further: 

(rf). 

iff  is  not  entitled  to  recover  in  this  action  for 

The  cause  of  action  set  out  in  the  declaration 

ly  for  the  injury  which  had  been  suffered;  the 

atement  as  to  permanent  depreciation   is  added 

atement  of  the  consequences  of  the  defendants'  act. 

action  set  |  out,  is  the  sending  of  water  on  to  the 

1.     It  is  admitted  that  there  was  nothing  wrong  in 

ing  down  of  the  bank  of  the  river  on  land  which 

y  to  the  plaintiff,  and  nothing  is  claimed  in  respect 

quite  different  from  the  case  of  removing  collateral 

land.    Indeed,  the  cutting  and  removal  of  the  bank 

!!^.S.)  at  pp.81314j  34       (c)    L.R.,  1Q.B.379;36L.J.(Q.B.)133. 
190.  (d)    3  Ch.  D.  177;  46  L.J.  (Ch.)  at 

i.)45.  p.  256. 
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1881       may  have  been  a  lawful  act  under  the  ''Local  Oovernment  Ad 

Mamson     1874"  (No.  606),  aec.  S86,  for  the  purpose  of  obtaining  materials 

PAismiNT    ^^^  making  the  road.    Each  successive  inundation  would  give  a 

&c.,  OF  Shibi  fresh  cause  of  action.      Such   future  damaee  was,  therefore, 
OF  Maffka.  ® 

collateral  to  the  matter  in  issue  in  this  action,  and  therefore 

beyond  the   limits  of  counsel's  authority,  putting  it  at  the 
highest. 

If  the  act  of  the  defendants  be  taken  as  a  nuisance  created  on 
the  land  of  a  third  person,  the  consequences,  as  to  this  question, 
would  be  the  same.  ''Nuisance"  is  defined  as  anything  which 
works  hurt  or  damage:  3  Broom  Jk  Hadlejfs  Cornm.  285;  whidi 
causes  a  substantial  injury  to  corporeal  or  incorporeal  heredita- 
ments: Kerr  on  Injunctions,  165.  The  action  being  on  the  case, 
the  injury  is  from  the  water  coming  on  to  the  plaintifiTs  land. 
There  is  a  legal  obligation  to  put  an  end  to  a  nuisance,  and 
further  actions  may  be  maintained  for  not  doing  so:  Whitehouae  v. 
FeUoiuea  (e).  There  is  a  distinction  between  surface  damage,  and 
injury  occasioned  by  subterraneous  removal  of  support  which  can- 
not be  replaced;  the  latter  was  the  injury  in  Zamb  v.  WaUcerif). 
In  Thompson  v.  Gibson  (g),  the  building  erected  so  as  to  obstruct 
the  defendant's  access,  was  treated  as  a  continuing  nuisance. 
[Stawell,  C.  J.  But  an  inundation  is  not  a  common,  and  necessary, 
occurrence.]  Nicklin  v.  Williams  {h)  has  been  overruled  on  the 
question  of  only  one  action  lying,  in  Backhouse  v.  Bonomi  (j).  The 
difficulty  created  by  holding  that  all  future  injury  must  be  com- 
pensated in  one  action  is  illustrated  by  considering  the  position 
of  a  purchaser  hereafter  of  the  plaintiff's  land;  must  he  inquire 
whether  damages  have  at  any  previous  time  been  recovered  for 
injury  by  inundation,  and,  if  so,  is  he  debarred  from  suing  in 
respect  of  injury  from  a  subsequent  inundation  ?  In  cases  of 
interference  with  collateral  support,  the  plaintiff's  right  is  not 
directly  to  that  support,  but  to  the  undisturbed  enjoyment  of  his 
own  land. 

Gur.  adv.  vuft. 

(«)    10   C.B.    (N.S.)   765;    30    L.J.  (h)    10  Ex.  259;  23  L. J.  (Ex.)  335. 

(C.P.)  305.  ij)   9  H.L.  at  p.  612;  34  L.J.  (Q.B.) 

(/)  3Q.B.D.  402-3; 47L.J.  (Q.B.)451.  at  p.  186. 
(y)    7  M.  &  W.  456. 
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Stawell,  C.J.    In  this  case,  the  defendants  had  cut  away  the        I88l 

bank  of  a  river,  placed  the  earth  forming  it  so  as  to  protect  one     maitson 

of  the  public  roads  from  floods;  and,  afterwards,  finding  that  the  p^^idbnt 

artificial  embankment  thus  made  would  not  produce  the  effect  &c.,  of  SmRB 

ow  Matvra. 
desired,  removed  it,  but  did  not  replace  any  of  the  earth  removed 

in  the  original  position  on  the  bank  of  the  river.  The  ultimate  Sept.  24. 
result  was  to  expose  the  plaintiff^s  land  to  injury  from  floods. 
By  the  evidence  adduced  by  the  plaintiff,  a  strong  primd  fade 
case  of  negligence  was  made,  for  the  defendants  to  answer.  On  the 
third  day  of  the  trial  the  learned  counsel  for  the  defendants  stated 
f  in  court  that  they  had  decided  to  enter  into  a  compromise.  In  the 
course  of  the  case,  evidence  had  been  tendered  by  the  plaintiff, 
without  objection,  of  injury  likely  to  result  from  future  floods;  and, 
the  case  being  tried  before  me,  I  inquired  whether  the  plaintiff 
intended  to  submit  the  evidence  in  that  aspect.  On  being 
answered  in  the  affirmative,  the  evidence  was  received;  and, 
afterwards,  when  the  compromise  was  annoimced,  it  was  stated 
that  the  amount  agreed  upon  was  intended  to  include  these 
future  damages. 

The  Rule  obtained  by  the  defendants  to  set  aside  this  arrange- 
ment, raises  questions  already  considered  fully  by  the  Courts  in 
England,  from  which  it  is  clear  that  counsel  are  entrusted  with 
the  cause  itself,  and  with  a  grave  responsibility  as  to  effecting  a 
compromise  of  the  suit,  if  they  consider  it  desirable  so  to  do. 
This  is  laid  down  in  Swmfen  v.  Swi/nfen  (k),  followed  in 
Prestwich  v.  PoUy  {I);  in  the  former  case,  Cressfwdl,  J,,  stating 
that  it  would  be  fatal  to  the  administration  of  justice,  if  the 
authority  of  counsel  could  be  called  in  questioiL  I  fully  assent 
to  those  views  as  to  the  general  authority  of  counsel,  apart  from 
the  peculiar  facts  in  question.  Modes  are  pointed  out  by  which 
a  client  may  take  the  matter  out  of  the  hands  of  counsel,  where 
he  disapproves  of  the  course  resolved  upon;  one  is  by  withdraw- 
ing the  brief,  the  medium  by  which  the  authority  is  conveyed, 
and  so  determining  the  authority.  But  that  would  be  a  very 
grave  step  to  take  at  the  trial;  one  likely  to  injure  the  client's 
interests;  and  one  not  likely  to  be  adopted,  as  counsel  on  the 

(i)  18 C.B.  502;  25  L. J.  (C.P.)  306.        (Q  18  C.B.  (N.S.)  813j  34  L.  J.  (C.P.)  190. 
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eatting  down  of  the  said  bank  is  permanently  depreciated  in        1881 
[       value,"  necessarily  refers,  I  think,  to  the  future  as  well  as  to  the     makson 

?         P^  PBBsiDiirr, 

It  becomes,  then,  important  to  consider  whether  such  future  &c.,ofShiri 

damage  is  recoverable  on  this  record.  It  was  contended  for  the 
defendants  that  the  jury  should  have  been  directed  that  no 
damages  could  be  given  in  respect  of  future  injury.  The  de- 
fendants contend  that  the  thing  done  was  substantially  a 
nuisance,  and  if  that  were  so,  no  doubt  it  ought  after  the  first 

(action  to  be  abated,  and,  until  so  abated,  every  fresh  damage 
,  would  give  rise  to  a  fresh  cause  of  action  The  case  of  White- 
lumse  v.J'eUotoeaCn)  ia  conclusive  on  that  point,and  is  not  unlike  the 
present  case;  no  cause  of  action  existed  until  the  injury  occurred, 
the  damages  were  necessarily  limited  to  that  injury,  and  each 
recurrence  of  damage  would  constitute  a  new  injury.  Until  the 
state  of  things  arose  which  constituted  a  damnum,  there  was  no 
complete  cause  of  action.  I  think  that  the  act  of  the  defendants, 
in  effect,  constituted  a  nuisance;  an  injury  was  inflicted  upon  the 
plaintiff  which  is  likely  to  recur  at  uncertain  periods.  I  cannot 
see  that  Lambv,  Walker  (p)  conflicts  with  Whitehouse  v.  FelUywe8(n). 
The  sole  remaining  question  is  whether  such  future  damage  is 
matter  collateral  to  the  present  action,  and  so  beyond  the  limit  of 
the  authority  of  counsel  The  abandonment  of  a  claim  made  in 
good  faith,  but  which  cannot  be  sustained  in  law,  would  be  a 
good  consideration  on  which  to  ground  an  action  for  breach  of 
contract  made  upon  it.  I  think  the  pleadings  in  this  case  disclose 
such  a  cause  of  action,  and  in  such  a  way^  that  the  parties  must 
have  contemplated  it  as  a  matter  in  dispute  between  them, 
intimately  connected  with  the  ^principal  cause  of  action ;  they 
have  thought  fit  to  settle  that  claim  each  with  the  other.  This, 
in  my  opinion,  justifies  the  Court  in  considering  the  claim  to 
future  damages  as  not  matter  collateral,  but  fairly  in  issue 
between  them.  I  therefore  think  the  Rule  ought  to  be  dis* 
charged. 

HiGiNBOTHAM,  J.    The  first  ground  of  this  Rule  is  that  the 
compromise  which  was  made  between  the  counsel  for  the  plaintiff 

Oi)  K)  C.B.  (K.S.)  766)  80  L. J.  (C.F.)  305.  (o)  3  Q.B.D.  402. 
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1881  and  the  defendants,  at  the  trial,  was  entered  into  against  the 
Manson  express  directions  of  the  defendants,  conveyed  through  their 
President  ft*'*^rney  to  the  counsel  for  the  defendants.  The  plaintiff  resists 
ftc.,  OF  Shire  the  application  for  a  new  trial  upon  this  ground,  and  contends 
that  he  has  acquired  rights  by  the  compromise  made  between  his 
own  counsel  and  the  counsel  for  the  defendants,  which  the  Court 
ought  not  to  disregard.  In  considering  this  question,  I  think 
that  we  ought  not  to  allow  ourselves  to  be  influenced  by  the 
opinions  which  we  all  hold  respecting  the  relations  which  exist 
between  a  barrister  and  his  client  The  confidential  and 
honourable  character  of  those  relations  is  fully  recognised,  and 
needs  no  vindication,  and  the  Court  should  be  slow,  in  the 
interests  of  suitors  i*ather  than  of  the  Bar,  to  scrutinize  at  the 
instance  of  a  dissatisfied  client  the  precise  limits  of  the  instrac- 
tions  and  powers  which  he  has  entrusted  to  the  barrister  in  the 
management  of  his  cause.  I  entertain  no  doubt  whatev^  that 
the  counsel,  who  in  the  present  case  made  this  compromise  for  the 
defendants,  did  so  with  a  single  eye  to  the  interests  of  their 
clients;  and  not  one  fact  has  been  brought  before  the  Court  that 
would  justify  the  belief  that  the  arrangement  made  by  counsel 
was  not  the  wisest  and  most  prudent  arrangement  that  could 
have  been  made  for  the  defendants. 

But  the  question  which  we  have  to  consider  is  raised,  not 
between  the  barrister  and  his  client,  but  between  the  client  and 
his  adversary,  the  plaintiff.  Viewed  from  this  point,  the  pow» 
of  a  barrister  to  bind  his  client  must  be  determined,  in  my 
opinion,  solely  by  legal,  and  not  professional,  considerations.  A 
barrister  is  not  merely  a  confidential  adviser:  he  is  also,  as 
regards  third  parties,  the  agent  of  a  principal,  his  client  It  is 
only  as  an  agent  that  he  can  by  his  act  bind  a  principal,  his 
client  He  is  a  gratuitous  agent,  and,  the  legal  relation  not  being 
coupled  with  an  interest,  can  be  put  an  end  to  at  any  time  by 
the  one  party  or  by  the  other,  subject  to  any  rights  which  third 
parties  may  have  acquired  by  means  of  the  agency  while  it 
existed.  The  brief  is  the  symbol  of  the  authority  of  the  barrister 
to  represent  and  protect  his  client's  interests  in  all  matters  arising 
in  the  conduct  of  the  cause;  and,  as  it  is  the  symbol,  it  must  be 
deemed  to  be  the  measure  also,  of  his  implied,  authority,  so  fisur  at 
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least  as  ito  contents  are,  or  must  be  assumed  to  be,  known  to  the        1881 

opposite  party.    The  authority  of  the  agent  may  be  withdrawn     manson 

at  any  time;  the  taking  back  the  brief  is  the  simplest  and  most  -p^^^j^^j, 

direct  mode  of  doing  so,  but  I  can  see  no  reason  for  the  assertion  Ac,  op  Shirk 

that  it  is  the  only  mode.  If  a  merchant  gives  a  written  authority 

to  an  auctioneer  to  sell  goods  for  him,  he  may  revoke  the 

authority^  if  not  coupled  with  an  interest,  without  demanding  or 

obtaining  the  writing;  and  the  verbal  revocation,  if  communicated 

to  bidders  before  a  contract  of  sale  was  completed,  would  avoid 

the  sale.    In  like  manner,  a  distinct  intimation  forwarded  to  the 

barrister  through  the  intermediate  agent,  the  attorney,  that  the 

barrister's  authority  was  withdrawn,  would  be  sufficient,  I  think, 

if  communicated  to  the  other  side,  to  deprive  the  barrister  of  the 

power  to  further  conduct  the  cause,  although  the  attorney  should 

fail  to  ask  for  a  return  of  the  brief.    In  the  present  case,  before 

the  compromise  was  made,  the  attorney  protested  against  thjd* 

ooTixse  which  the  counsel  for  the  defendants  proposed  to  take; 

and  that  protest,  supported  as  it  was  by  the  remonstrance  of  the 

shire  secretary,  who  was  admitted  to  the  consultation,  was,  in  my 

opinion,  a  sufficiently  clear  intimation  of  the  client's  desire  that 

counsel  should  not  act  in  the  manner  proposed.    I  venture  to 

thmk  that  counsel  committed  an  error  of  judgment  in  supposing 

that  their  legal  authority,  as  the  agents  of  the  client,  continued 

after  that  protest  was  made.  But  the  attorney  for  the  defendants 

should    have    followed  up  his   protest    either    by  demanding 

counsers  briefs,  or  at  all  events  by  communicating  the  fact  that 

he  had  protested,  to  the  attorney  or  the  counsel  for  the  plaintiff. 

The  plaintiffs  counsel,  not  being  informed  of  that  fact,  was 

justified  in  making  the  compromise,  relying  on  the  apparent 

continuing  authority  of  the  counsel  on  the  othei'  side;  and  the 

plamtifP  can  now  insist,  in  my  opinion,  upon  his  legal  right  to 

have  the  compromise  upheld. 

The  Rule  has  been  granted  on  the  second  ground,  that  the  com- 
promise included  future  damages;  and  these,  it  has  been  argued, 
being  something  collateral  to  the  present  cause,  the  counsel  for  the 
parties  had  no  apparent  authority  to  settle  them  by  a  compromise. 
It  has  been  shown  by  Mr.  Walker  in  argument  that  the  damage 
which  might  ensue  to  the  plaintiff  at  any  future  time  through 
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1881  the  wrongful  removal  by  the  defendants  of  the  natural  hank  of 
5fAN8ov  *^®  river,  would  constitute,  as  it  occurred  from  time  to  time,  a 
Presidkkt  ^^^^  cause  of  action,  and  that  such  future  damage  could  not, 
&C.,  OF  Shirs  without  consent,  be  legally  assessed  and  recovered  in  the  present 
suit  It  must  be  assumed,  as  against  the  defendants,  that  they 
had  originally  authority  to  execute  this  work,  and  if  they  had, 
then  they  are  under  a  continuing  obligation  to  keep  it  from  time 
to  time,  and  at  all  times,  in  such  a  condition  that  it  shall  work  no 
injury  or  inconvenience  to  others:  Qeddia  v.  Proprietors  of 
Bann  JReaei^voir  (p);  or  the  work,  if  negligently  constructed  in  the 
first  instance,  may  be  treated  as  a  continuing  nuisance:  WhiU- 
house  V.  FMowea  {q).  In  the  latter  case,  the  non-removal  of  the 
nuisance,  in  the  foi*mer  case  the  neglect  to  take  measures  from 
time  to  time  to  prevent  injury,  or  inconvenience  to  others,  fol- 
lowed by  actual  damage  to  the  plaintiff,  would  constitute  a  new 
cause  of  action.  Future  damage,  therefore,  would  not  be  legally 
recoverable  by  the  plaintiff  in  this  action,  and  counsel  would  not 
have  an  implied  authority,  if  such  damage  had  not  been  claimed 
in  the  action,  to  enter  into  a  compromise  that  would  be  legally 
binding  on  the  parties.  But  the  plaintiff,  in  his  declaration,  ex- 
pressly claimed  damages  for  the  future  contingent  liability  of  his 
land  to  be  covered  with  water,  and  its  consequent  present  depre- 
ciation in  value.  This  claim  was  a  claim  in  the  present  cause, 
and  although  it  could  not  have  been  supported,  in  my  opinion, 
if  it  had  been  resisted,  it  was,  nevertheless,  the  subject  matter  of 
present  litigation  in  this  cause,  and,  consequently,  it  was  within 
the  limits  of  the  apparent  authority  of  the  counsel  on  both  sides, 
to  settle  it  by  a  compromise.  The  Bule  must^  thei^ore,  be 
discharged. 

Williams,  J.  I  concur  in  the  judgment  of  the  Court  that  pro- 
spective damages  are  not  recoverable  in  this  action.  But,  to  sus- 
tain this  compromise*  it  is  necessaiy  to  decide — (1)  Whether  the 
claim  to  such  damages  is  fairly  put  forward  on  the  record,  in  such 
a  way  as  to  apprise  the  defendants  that  it  is  in  contest; 
(2)  Whether,  if  so  put  forward,  it  is  matter  not  collateral  to  the 
action ;  (3)  Whether  counsel^  though  expressly  instructed  not  to 

(p)  3  App.  Caa.  4dO.  (9)  10  C.B.  (N.S.)  765;  30  L. J.  (O.P.)  305. 
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settle  the  action,  can  make  a  binding  compromise,  no  protest  on        1881 
the  part  of  the  defendants  having  been  communicated  to  the     Sanson 
plaintiff.  The  first  point  is  the  only  one  on  which  I  have  had  any,  pj^g^^j^^ 
though  no  serious,  doubt ;  I  do  not  think  the  claim  to  the  &c.,  of  Swlbx 
prospective  damages  is  very  artisticially  put  forward  in  the 
declaration,  which  is  somewhat  ambiguous  on  that  point ;  but, 
reading  it  carefully,  I  think  it  sufficiently  apprises  the  defen- 
dants that  such  a  claim  is  made,  in  stating  that  the  plaintiffs 
land  has  become  more  liable  to  be  covered  with  water,  &;c.,  and 
that  it  is  permanently  depreciated  in  value. 

That  point  once  settled,  I  think  the  second  is  easy  to  decide, 
because  nothing  claimed,  though  not  legally  recoverable,  if  it  be 
fully  and  fairly  put  forward  on  the  record,  is  collateral  to  the 
action;  it  is  in  the  action,  it  is  not  outside  what  the  parties  are 
contending  about.  That  is  one  of  the  tests,  as  to  the  authority 
of  counsel,  laid  down  by  Pollock,  C.B.,  in  Swimfen  v.  Ghdma- 
ford  (r).  I  therefore  think  this  claim  was  not  collateral  to  the 
actioa 

On  the  third  point,  I  think  the  compromise  by  counsel  was 

binding  on  the  defendants,  notwithstanding  the  protest  on  their 

behalf,  because  such  protest  was  not  communicated  to  the  plaintiff 

or  his  advisers.    That  was  so  decided  by  the  Court  of  Queen's 

Bench  in  Stvau88  v.  Francis  (s).     As  it  has  been  stated  that 

counsel  is  in  the  position  of  a  mere  agent,  I  desire  to  state  that,  in 

nay  opinion,  he  holds  no  such  position.    Counsel's  functions  are 

far  wider,  and  more  responsible,  than  those  of  a  mere  agent.    He 

is  not  tied  down  by  the  mercantile  rules  applicable  to  the  law  of 

^enqr.    To  a  great  extent  the  laws  which  bind  counsel  are  the 

laws  of  honour. 

Rvle  discharged. 

Attorney  for  the  plamtiff :  0.  W.  G.  BuOer,  for  Wise,  Sale. 
Attorney  for  the  defendants :  Derham,  for  Bushe,  Sale, 

W   5  H.  &  N.  922 ;  29  L. J.  (Ex.)  at  («)    L.R.,  1  Q.B.  379;  35  L.  J.  (Q.B.) 

p.  397.  133. 
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1881  HASSETT  v.  THE  COLONIAL  BANK  OF  AUSTRALASIA. 


Sept.  9,  28.     "Transfer  of  Land  Statute**  {No,  301),   «ec.   144— ij^rror  or  nUadescnpUon  k 
appUcation  to  be  registered — Sfieriff'a  sale — Purchcue  by  execution  creditor. 

On  the  issae  of  a  Ji,  fa.,  the  execution  creditor  caused  the  RegiBtnr  to  be 
served  with  a  copy  of  the  writ,  specifying  the  land  sought  to  be  charged  thereby ; 
by  mistake,  a  description  of  the  land  of  another  person  of  the  same  name  (alw 
nnder  the  Act)  being  given.  Such  land  was  sold  to  the  execution  creditor,  wbo 
lodged  a  transfer  from  the  sheriff,  and  became  the  registered  proprietor,  snd 
afterwards  sold  the  land  bond  fide  and  for  value  to  a  third  person  to  whom 
the  real  proprietor,  on  his  presenting  his  certificate  of  title,  gave  up  poBaesBion 
without  resistance. 

Heldf  that,  on  the  registration  of  this  copy- writ,  &c.,  and  of  the  subsequent 
sheriff's  transfer,  the  certificate  of  the  owner  was  superseded,  and  thi^  hs 
was  deprived  of  his  land  in  consequence  of  error  or  misdescription  in  the  appli* 
cation,  and  was  entitled  to  maintain  an  action  under  sec  144  of  the  "  Trantftr 
qf  Land  Statute  "  (No.  301),  against  the  execution  creditor,  notwithstanding  the 
subsequent  sale  by  the  latter. 

Action  for  wrongfully  procuring  registration  of  proprietorehip 
of  the  plaintiflTs  land  under  the  "Transfer  of  Land  Statute!' 

Declaration— That  the  plaintiff  was  seized  of  certain  land  (allotments  87  ani 
88,  parish  of  Dunmunkle)  under  a  lease  from  the  Grown  under  "The  Land  Ad 
1869,"  the  plaintiff  being  proprietor  within  the  meaning  of  the  "  Transfer  qfLoMd 
Staiute^"  and  the  defendant  wrongfully,  and  without  the  knowledge  or  consent  of 
the  plaintiff,  made  an  application  within  the  meiining  of  the  said  statute,  to  the 
proper  officer  under  the  provisions  of  the  said  statute  to  be  registered  as  proprietor 
of  the  said  land  within  the  meaning  of  the  said  statute,  and  by  reason  of  a  certais 
misrepresentation  and  misdescription  made  and  given  in  the  said  application,  the 
defendant  procured  itself  to  be  registered  as  the  proprietor  of  the  said  land,  and 
procured  a  certificate  of  title  within  the  meaning  of  the  said  statute  to  be 
duly  issued  to  it,  whereby  and  by  reason  of  the  premises  the  plaintiff  wss 
deprived  of  the  said  land  and  of  his  estate  and  interest  therein  within  the  mesning 
of  the  said  statute. 

Plkas:  (1)  Not  guilty;  (2)  Denial  that  the  defendant  made  an  application,  &&,«■ 
alleged;  (3)  That  the  plaintiff  was  not  a  person  deprived  of  the  said  land  or  d 
his  estate  or  interest  therein  within  the  meaning  of  the  said  statute. 

The  verdict  was  for  the  plaintiff  for  461!.  The  defendant 
obtained,  pursuant  to  leave  reserved,  a  Rule  nisi  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  on  the  grounds:  (1)  That 
no  proof  was  given  of  the  application  by  the  defendant,  within 
the  meaning  of  the  "Transfer  of  Land  Statute"  to  the  proper 
officer  under  the  provisions  of  the  statute  to  be  registered  as 
proprietor;  (2)  That  the  defendant  did  not  procure  itself  to  be 
registered  as  the  proprietor  of  the  said  land  by  reason  of  a  certain 
misrepresentation  and  misdescription  made  and  given  with  the 
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said  application;  (3)  That  the  plaintiff  was  not  a  person  deprived       1881 
of  the  said  land,  or  of  his  estate  and  interest  therein  by  the     hassbit  ~ 
tHeged  application  of  the  defendant,  within  the  meaning  of  the    qqi^;;^,^^^ 
statute;  (4)  That  the  defendant  proved  that  it  did,  before  the     Bank  of 
commencement  of  this  action,  bond  fide  and  for  value^  transfer 
tHe  said  land  within  the  meaning  of  the  said  statute;  (5)  That 
the  plaintiff's  remedy,  if  any,  was  against  the  sheriff  for  selling 
the  land,  or  against  the  assurance  fund  provided  by  the  ''  Transfer 
of  Land  Statute;''  or  for  a  new  trial,  on  the  ground  of  the 
improper  reception  of  evidence  of  facts  which  occurred  before  the 
alleged  application  of  the  defendant  to  be  registered  as  proprietor 
of  the  said  land. 

The  evidence  for  the  plaintiff  was  that  he  was  the  Crown  lessee 
of  the  land  in  question,  and  had  never  had  any  dealings  with  the 
defendant's  bank,  nor  was  indebted  to  it ;  that  he  had  an  uncle 
of  the  same  name  as  himself,  but  had  no  business  relations  with 
him ;  that  the  sheriff  received  from  the  defendant  a  writ  of  fi.  fa, 
in  an  action  at  the  suit  of  the  defendant  against  the  plaintiff's 
unde;  that  the  defendant's  local  manager  directed  the  sheriff's 
officer  to  get  a  description  of  the  land  to  be  levied  upon  (as  it  was 
phrased)  from  the  Government  land  office  at  Horsham ;  that  the 
sheriff  inquired  there  for  a  description  of  the  land  of  John 
Hassett,  and  was  informed  that  it  was  allotments  87  and  88,  in  the 
parish  of  Dunmunkle ;  that  the  right,  title,  and  interest  therein 
was  sold  by  the  sheriff  to  the  bank  itself;  that  the  bank  put  in 
an  application  to  the  Titles  Office  to  be  registered  as  proprietor, 
signed  by  its  inspector,  with  the  sheriff's  transfer,  and  that  a  cer- 
tificate of  title  issued  to  the  defendant;  that  the  plaintifi  was,  in 
March  last,  dispossessed  by  one  Frayne,  who  claimed  under  the 
defendant,  and  afterwards  became  tenant  to  Frayne  ;  that,  when 
Fiayne  produced  his  certificate  of  title  to  the  land,  he  yielded  and 
gave  up  the  land,  believiug  that  he  could  not  resist  it.  It  was 
also  proved  that  the  practice  of  the  Titles  Office,  in  case  of  a  sale 
by  the  sheriff,  is  that  the  purchaser  hands  in  the  transfer  from 
the  sheriff,  and,  if  it  is  lodged  in  time  and  is  correct  in  form,  the 
transferree  is  registered  as  proprietor  after  searches  showing  that 
the  judgment  debtor  is  not  insolvent,  and  that  no  caveat  has  been 
lodged;  and  a  certificate  then  issues. 
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defendant  took  upon  itself  to  send  the  bailiff  there  for  infor-       1881 

nation,  and  afterwards  adopted  the  erroneous  description  so  HAflsBir 

obtained,  and  used  it  in  the  application.  Colonial 

On  the  second  ground  of  the  Rule,  the  defendant  tries  to  throw  Bank  of 

AlIHTH  AT^ABfA 

the  error  upon  the  Titles  Office,  alleging  that  all  that  was  done  on 
the  defendant's  behalf  was  to  hand  in  the  documents;  that  is  no 
defence. 

In  support  of  the  third  ground,  sec.  49  and  Robertaori  v. 
KeUh  (a)  are  relied  upon,  as  showing  that  the  plaintiff  could,  and 
ought  to  have  resisted  the  demand  of  possession.  But  section 
106  answers  that  contention,  by  enacting  that  the  transfer  from 
the  sheriff  shall  have  the  same  effect  as  if  made  by  the  pro- 
prietor; the  certificate  issued  upon  that,  binds  the  land;  other- 
wise the  sheriff  could  never  effectually  transfei*,  as  there  would 
always  be  a  prior  certificate  outstanding  in  the  name  of  the 
execution  debtor.  Such  prior  certificate  is  overridden  by  the 
sheriff's  transfer  which  tmnsfers  the  land,  whatever  the  interest 
in  it  of  the  debtor  may  be.  The  sheriff  may  profess  to  sell  the 
interest,  if  any,  of  the  debtor,  *but  the  certificate  obtained  in  pur- 
suance of  sec.  106  actually  transfers  the  whole  title  in  the 
land  specified, — the  whole  interest  of  the  person  named  as  the 
registered  proprietor,  as  if  the  transfer  had  been  executed  by 
him;  the  duplicate  certificate  in  the  register  book  is  then  can- 
celled and  a  new  one  is  substituted.  Sec.  145  further  protects 
the  purchaser  from  ejectment. 

On  the  fourth  ground  of  the  Rule,  which  is  the  main  defence,  if 
the  case  comes  within  the  exception  to  the  proviso  of  sec.  144, 
the  transfer  for  value  does  not  relieve  the  defendant. 

On  the  fifth  ground,  the  contention  for  the  defendant  does  not 
go  further  than  to  set  up  an  alternative  remedy,  which  the 
plaintiff  could  not  pursue  if  he  has  any  remedy  by  this  action. 

As  to  the  ground  on  which  a  new  trial  is  sought,  the  reception 
in  evidence  of  the  writ  of ^.  fa.  in  the  action  by  the  now  defend- 
ant, the  plaintiff  had  to  show  what  was  the  mistake  or  error 
complained  of,  for  which  this  was  necessary;  also,  to  show  that 
the  defendant  had,  by  its  manager,  been  active  in  sending  the 
hriliff  to  the  Lands  Office  for  information.     Further,  there  is 

(a)    1  V.R.,  K  11;  1  A.J.R.  14. 
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1881  abundant  evidence,  without  this,  to  support  the 
Ha88itt~  defendant  was  guilty  of  a  twofold  misrepresentatioi 
Colonial     creditor,  and  then,  as  purchaser  from  the  sheriif. 

'  Australasia.      Webb,  Q.C.,  and   Moleaworth,  in   support  of    t 

plaintiff  was  in  some  degree  the  author  of  the 

suffered  in  describing  himself  on  the  register  as 

Hassett;  knowing  that  an  elder  relative  of  the  sa 

I  residing  in  the  same  district,  he  ought  to  have  descri 

-'         '  I    I  John  Hassett,  the  younger,  as  he  does  in  this  action 

;  I  ?  •    •    :  also  went  out  of  possession  voluntarily;  he  ought  to  hf 

■*         ''  |-  his  possession,  as  he  might  have  done,  under  sec.  48 

:  I  j  any  certificate  of  title  subject  to  a  prior  certificate 

!  *  under  adverse  possession,  and  to  the  interest  of  an] 

;  land;  "tenant"  means  anyone  who  is  on  the  land,  < 

I  I  at-will;  the  fact  of  his  being  there  puts  the  holder 

.  cate  on  inquiry  as  to  his  title:  Robertson  v.  Keith 

•;         .   ;  of  all  persons  in  possession  are  preserved:    Colo 

'I  Babbage  (c),  per  Stephen,  J. 

»  I  The  mistake  complained  of  was  really  the  m 

I  Lands    oificer    in    giving    the    number    of  the 

A        '  '  ments.      What    the   purchaser    bought    was    tin 

I^J  I  the  judgment  debtor.      The    defendant   knew  n 

I  any  mistake  until  its  vendee,  Frayne,  went  on 

i  The  question  is  whether  the  defendant  has  made 

misrepresentation.   The  declaration  is  drawn  upon 

sec.  144;  and  it  is  admitted  that  the  defendant  has  pi 

j  land  for  valuable  consideration.      The  plaintiff  was 

'  of  his  land  in  consequence  of  any  misdescription  in 

the  register-book.   Sec.  49  is,  in  effect,  a  proviso  to 

j  is  argued  that  sec.  49  does  not  operate  in  making  t 

I  I  ficate  paramount  where  there  has  been  a  sale  by  the 

^  I  into  effect  under  sec.  106.    Taking  the  whole  of  sec 

M^      J  !  it  must  mean  that  the  sheriff^s  signature  to  the  i 

'^'       i  operate  in  place  of  that  of  the  execution  debtor — n 

that  of  some  third  person,  for  although  it  uses  tl 

"shall  have  the  same  effect  as  if  made  by  the  propr 

contemplates  the  case  where  the  execution  debtc 

(6)  1  V.R.,  E.  11;  1  A.J.R-  14.  (c)  5  V.L.R.,  L. 
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prietor.     The  interest  of  the  execution  debtor  is  what  is  intended        1881 
to  be  sold  and  transferred.    The  Act  does  not  contemplate  a     hasseit 
mistake  of  this  kind;  sec.  106  says  "after  any  land  so  specified    colonial 
shall  have  been  sold  under  any  such  writ";  this  land  was  not  sold  ,  ^^^^  o' 
under  the  writ.      Sec.  49  seems  to  refer,  not  to  two  conflicting 
claims,  but  to  a  subsequent  claim  which  is  to  be  subordinate  to 
the  first  one;  the  first  certificate  is  not  an  incumbrance  under  that 
section.     We  are  now  contending  for  the  inviolability  of  the  first 
certificate   that  issued  to  the  plaintiff,  two  being  outstanding. 
Sec.  106  cannot  do  more  than  enable  the  sheriff  to  transfer  the 
property  of   the  execution  debtor,  otherwise  any  John  Smith 
might  be  deprived  of  his  land  any  day.    The  prior  existing 
certificate  is  the  valid  one;    there   cannot   be  two  operative 
certificates  in  existence  at  the  same  time:  Ex  parte  Paterson  (d). 

As  the  misdescription  was  not  in  the  application  for  regis- 
tration, the  remedy  under  section  144  is  inapplicable,  and  the 
plaintiff's  remedy  is  against  the  assurance  fund,  under  sec.  146, 
if  the  second  certificate  is  absolute.  It  is  to  be  remembered  that 
this  actioB  is  against  the  defendant  as  purchaser  from  the  sheriff; 
the  plaintiflT  confuses  the  document  sent  in  with  the  fi  fa.  by  the 
execution  creditor,  with  the  transfer  lodged  by  the  purchaser;  the 
effect  of  the  former  document  lapses  in  three  months,  if  the  land 
is  not  sold  within  that  time;  it  is  no  part  of  the  application  to  be 
registered,  and  the  purchaser  has  nothing  to  do  with  it.  The 
transfer  which  he  gets  from  the  sheriff  recites  that  John  Hassett 
is  the  defendant,  and  transfers  all  his  interest  in  the  land,  which 
was  in  this  case  none.  That  is  all  the  purchaser  lodges.  If 
the  Titles  Office  had  given  the  defendant  a  certificate  making  it 
the  proprietor  of  the  execution  debtors'  interest,  that  would  have 
been  right;  but  the  defendant  is  not  answerable  for  the  mistaken 
issue  of  a  certificate  for  the  land  of  a  stranger;  nor  would  the 
adoption  of  the  mistake  of  another  make  the  defendant  liable. 
The  words,  "  of  which  John  Hassett  is  the  registered  proprietor," 
are  not  a  necessary  part  of  the  transfer.  The  second  plea,  there- 
fore, is  established. 

As  to  the  ground  for  a  new  trial,  much  evidence  was  admitted 
which  is  not  admissible  on  the  issue.    [Stawell,  C.J.    Is  it  not 

(d)  2  App.  Ca«.  110;  46  L.  J.  (P.O.)  21, 
V.LIL,  Vol.  VII.,  Law.  DD 
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ng  a  right  of  action  in  the  event  of  persons 
jr  against  the  person  causing  the  injury,  or  ~ 
Eir,  as  the  representative  of  the  assurance  fund, 
to  be  affected  by  the  writ  oi  fieri  facias  was 
specification  signed  by  the  present  defendant 
ecution  creditor,  as  being  the  land  of  the 
action  by  the  bank;  and  the  land  thus 
d  was  entered  in  the  register  book,  and  af  ter- 
ihe  writ  to  the  present  defendant,  who  was 
purchaser;  a  transfer  to  the  defendant  was 
bered  in  the  register,  and,  as  that  transfer  had 
if  made  by  the  proprietor,  the  plaintiff  was 
I;  the  objection,  therefore,  of  a  prior  registered 
ider  section  49,  cannot  be  sustained.  Such  a 
r  exists.  The  title  of  the  plaintiff  has  been 
ank  by  operation  of  sec.  106. 
on — that  the  plaintiff's  redress  was  against  the 

the  error  had  been  occasioned  by  a  mis- 
bhe  application  to  bring  the  land  under  the 
!t,  but  in  a  previous  transaction,  namely,  the 

writ  of  execution — is  susceptible  of  two 
.tions.  The  error  consisted  in  the  misdescrip- 
lecitied  as  that  sought  to  be  affected  by  the 

That  writ,  when  registered,  bound  the  land, 
eclaration  that  it  should  cease  to  bind, 
land  unless  a  transfer  by  sale  under  the  writ 
entry  upon  the  register  within  a  particular 
efore  tlie  lapse  of  that  time  it  had  bound, 
d  the  land.  It  was  the  initiatory  step  in  the 
secution  creditor  to  bring  the  land  under  the 
ct.  If  not  duly  followed  up,  it  would  have 
ipse  of  the' limited  period;  but  it  was  the 
ement  of  a  mode — and  a  very  expeditious 
:  ultimately  by  the  purchaser  all  the  advan- 
[  proprietor ;  and  this  commencement  may  be 
ation  to  bring  the  land  under  the  Act.  Apart 
misdescription  was  commenced  in  the  state- 
the  writ  and  continued  in  the  transfer.  For 
DD  2 
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1881       this  error  thus  caused  the  defendant  is  liable;  the  step  i 

jSj^nr     first  ensured  to  it  security  against  other  purchasers 

^    ^*  defendant  in  the  action,  enhanced  the  value  of  the  si 

Colonial 

Bank  of     obtained,  and  may  well  be  held  to  have  been  an  appli 
it  to  bring  the  land  under  the  operation  of  the  Act. 
way  this  last  objection  was,  in  my  opinion,  met. 

I  think  the  plaintiff  has  been  deprived  of  his  land  b] 
occasioned  by  an  omission  or  misdescription  by  the  d 
i  who    must    answer    for    it,    though   the  same  defen 

transferred  the  land  to  another  person  for  value.  If  t1 
the  plaintiff  would  have  no  redress  as  against  the  assura 
which  is  intended  as  a  last  resort.  The  plaintiff  he 
opinion,  sustained  his  case,  and  the  Rule  must  be  discha 

HioiNBOTHAM,  J.     I  concur  in  the  judgment  deliver 

Chief  Justice    upon    all    grounds.     The    allegation 

defendant   wrongfully  made  application   to    be    regis 

proprietor  was   proved  by  showing  that  the  defendai 

purchased  at  the  sheriff's  sale,  lodged  in  the  office  th< 

i  which  the  sheriff  had  executed  to  it.      This  is  the  i 

means  by  which  the  purchaser  is  to  obtain  a  certifica 

I  issues,  as  of  course,  upon  receipt  and  entry  in  the  registe 

j  the  transfer.    The  lodging  of  the  transfer  is  an  applicat; 

;  act.      The  entry  in  the  transfer  of  allotments  87  and  8^ 

j  ments  in  which  the  execution  debtor  had  an  estate  o 

that  could  be  transferred  was  a  misdescription  by  means 

the  defendant  procured  itself  to  be  registered  as  proprie 

I  Fraudulent  misrepresentation  is  not  necessary  to  suj 

action;  error  occasioned  by  misdescription,  not   frauc 

sufficient.     The   word   "misrepresentation"   does   not, 

necessarily  import  fraud,  and  even  if  it  did,  it  may  be  si 

from   the  declaration,  as   there  will  be  left  with    t 

"  misdescription  "  a  good  cause  of  action:  Thorn  v.  Bigla 

The  third  ground  of  the  Rule  was  the  one  chiefly  reli 

the   defendant,  namely,  that   the  plaintiff  was  not  a 

deprived  of  land,"  i.e.,  of  his  title  to  land,  within  the  m* 

sec.  144.      The  intention  of  sea  106  appears  to  be  to  pr 

(«)  8  Ex.  725;  22  L.J.  (Ex.)  243. 
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le  register,  after  the  transfer  of  land  under  execution,  a  title  a£ 
idisputable  as  that  which  exists  after  a  transfer  of  land  by  the 
olantary  act  of  the  proprietor.  If  this  intention  should  not  be 
irried  into  effect,  and  a  transfer  from  the  sheriff  do  not  convey  ar 
>solute  title  to  the  land  mentioned  in  it,  the  whole  policy  of  th( 
ct  would  be  interfered  with,  and  a  certificate  of  land  which  hac 
Jen  once  sold  under  an  execution  since  it  was  brought  under  th< 
aeration  of  the  Act,  would  not  be  conclusive  evidence  of  pro 
rietorship.  The  purpose  of  the  section  seems  to  be  to  cast  upoi 
le  execution  creditor  the  responsibility  of  specifying  accuratel] 
le  land  of  the  debtor  which  he  wishes  to  bind,  and  to  convey  U 
le  purchaser  from  the  sheriff  of  the  land  so  specified,  a  title  a 
bsolute  and  indisputable  as  if  it  had  been  created  by  transfe: 
om  the  registered  proprietor  himself. 

If  this  be  the  effect  of  sec.  106,  the  argument  founded  on  th< 
iceeption  in  sec.  49  of  a  claim  to  the  same  land,  under  a  prio: 
jgistered  grant  or  certificate,  cannot  prevail.  The  Act  contem 
lates  cases  in  which  two  or  more  grants  or  certificates  of  titl 
lay  lawfully  be  registered  in  respect  of  the  same  land,  see  sec 
38  (vi.);  and  to  some  one  of  such  cases  the  exception  mentione( 
lust  be  referred.  If  the  certificate  issued  to  the  purchaser  fron 
be  sheriff  under  sec.  106  is  to  prevail  over  a  prior  certificate  th 
older  of  the  latter  would  cease  to  hold  a  prior  registered  certifi 
ite;  for  the  legal  effect  of  the  issue  of  the  second  certificab 
ould  be  to  erase  the  first  from  the  register. 

The  transfer  of  the  land,  bond  fide  and  for  value,  by  the  defen 
mt,  before  action,  which  forms  the  fourth  ground  of  the  Rule 

answered  by  the  fact  that  the  case  has  been  brought  by  thi 
iridence  within  the  exception  in  the  proviso  in  sec.  144. 

The  evidence  of  the  facts  which  occurred  before  the  applicatioi 

I   the  defendant  to  be  registered    as    proprietor  was,  in  mj 

pinion,  rightly  received.  Without  that  evidence,  the  misdescrip 

on  in  the  application  could  not  have  been  proved.      The  Rule 

lerefore,  should  be  discharged.  -r*  ,    ,.    7         i  ,  >.v 

Rule  discharged  (/). 

Attorney  for  the  plaintiff:  F.  Madden, 

Attorneys  for  the  defendants:  Moule  Jk  Seddon. 

(/)  Williams,  J.,  having  been  engaged  in  the  case  at  the  Bar,  took  no  part  u 
It  judgment. 
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MEAGHER  v.  THE  LONDON  AND  LANCASHIRE  FI 
INSURANCE  COMPANY. 

New  trial^Verdid  against  emdenee — Judge  satisfied  with  verdict — F 
— Condition  that  false  statement  or  declaration  vitiates  polici 

The  Court  will  not,  unless  in  exceptional  ciroomBtances,  grant  a  : 
the  ground  that  the  verdict  was  against  evidence,. if  the  judge  who  t 
expresses  himself  satisfied  with  the  verdict. 

Semble, — That,  in  an  action  upon  a  policy  of  insurance  with  a  con< 
is  to  be  void  if  any  false  statement  be  made  in  it,  or  any  false  claim  o 
in  support  thereof  be  made,  the  question  to  be  left  to  the  jury  is 
plaintiff's  statement,  claim,  or  declaration,  was  false  in  fact,  even 
pleas  aver  that  such  statement,  &c.,  was  false  to  his  knowledge. 

Action  on  a  policy  of  insurance  against  fire. 

Declaration  :  That  by  a  policy  of  insurance  under  the  commoi 
defendants  for  the  amounts  of  1802.  on  a  building  described  in  the  po 
the  stock-in-trade  therein,  502.  on  the  furniture  and  household  goods 
402.  on  a  detached  building  for  one  year,  from  21st  February, 
declared,  subject  to  the  conditions  endorsed  upon  the  said  policy,  thai 
should  be  paid  the  amount  of  all  damage  by  fire  not  exceeding,  upon 
insurance,  the  sums  so  insured  respectively,  and  the  said  conditions  ei 
{inter  alia)  "Proposals  for  insurance.  A  distinct  sum  is  required  for  t 
building,  and  another  for  the  goods  therein  ;  stock-in-trade  and  honi 
ture  must  be  separately  valued."  .  .  .  .  "  On  the  happening  of 
damage  by  fire  ....  the  insured  is  forthwith  to  give  notic 
thereof  ....  and  within  15  days  .  .  to  forward  as  particuL 
as  reasonably  practicable  of  such  loss  or  damage,  and  of  the  estim 
thereof,  having  regard  to  the  value  at  the  time  of  the  fire  ;'*... 
claim  be  in  any  respect  fraudulent,  or  any  false  statutory  declaratioi 
support  thereof,  or  the  fire  have  been  occasioned  by  or  through  the  pr 
connivance  of  the  insured  or  any  claimant,  aU  benefit  under  this  policy 
feited."  Averment  that  the  premises  insured  were  destroyed  by  fir< 
Non-payment  of  the  sums  insured. 

Pleas  :  (1)  That  the  defendants  were  induced  to  make  the  said  ] 
fraud  of  the  plaintiff ;  (2)  That,  after  the  alleged  loss  and  damage, 
made  and  delivered  to  the  defendants  a  false  and  fraudulent  claim  i 
the  said  loss  ....  in  which  claim  he  represented  that  insure 
property  of  the  plaintiff  to  the  amount  of  4502.  had  been  destroyed  ox 
fire,  and  that  his  loss  and  damage  by  the  said  fire  were  to  the  said  a 
intent  to  induce  the  defendants  to  pay  the  plaintiff  the  said  amoi 
insured  goods  and  property  of  the  plaintiff  had  not  been  destroyed  oi 
the  said  fire  to  the  said  amount,  and  his  said  loss  and  damage  were 
amount,  as  the  plaintiff  well  knew  ;  (3)  like  the  second  plea,  but  in 
false  statutory  declaration ;  (4)  That  the  fire  was  occasioned  by  or  thn 
curement  or  connivance  of  the  plaintiff. 

Four  questions  were  put  to  the  jury  by  the  learn 

viz. : — 

(1)  Were  the  defendants  induced  to  make  the  policy,  by  the 
plaintiff  in  fraudulently  answering  ''No,"  to  the  question  in  the  pro 
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;  ever  been  a  claimaiit  on  a  fire  insurance  company?  State  where  and 
ffice."  (2)  Was  the  fire  occasioned  by  or  through  the  procurement  or  con- 
;  the  plaintiff?  (3)  Did  the  plaintiff  knowingly  make  a  false  and  fraud- 
n  in  respect  of  his  loss,  when  he  represented  that  insured  goods  and 
>f  his  to  the  amount  of  4502.  had  been  destroyed  or  damaged  by  the  fire? 
he  plaintiff  knowingly  make  a  false  statutory  declaration  when  he 
>hat  insured  goods  and  property  of  his  to  the  amount  of  4B0L  had  been 
or  damaged  by  the  fire? 

)  questions  were  all  answered  in  the  negative,  and  a  verdict 
ir  the  plaintiff  for  388?.,  including  40i.  for  interest  from 
J  of  the  fire,  and  deducting  171.  for  salvage, 
lefendants  obtained  a  Rule  niH  for  a  new  trial,  on  the 
bhat  the  verdict  was  against  the  weight  of  evidence, 
rrit  in  the  action  issued  on  6th  May,  1881.  The  evidence 
plaintiff  was  (as  far  as  material)  that  he  had  a  wooden 
d  residence  at  Malmesbury;  that  the  value  of  the  house 
lut  200L,  furniture  over  60i.,  stock-in-trade  more  than 
ible  about  25?.,  shed  adjoining  10?.  or  12?.;  that  he  pro- 
oods  from  hawkers,  and  from  Wilson  and  Co.,  to  the 
f  90?.,  during  the  four  months  before  the  fire;  that  he  was 
1  agent  of  the  defendants  from  September,  1879;  that,  in 
k)  a  proposition  of  the  plaintiff  to  insure,  the  defendants 
a  form  of  proposal  filled  up  in  the  head  office,  for  him  to 
if  necessary,  and  sign ;  this  proposal  stated  the  value  of 
ling  No.  1  as  180?.,  stock-in-trade  of  a  general  store  there- 
furniture  and  household  goods  50?.,  fixtures,  fittings  and 
20?.;  total,  430?.,  on  building  No.  2,  20?.— 450?.;  that  the 
did  not  examine  such  proposal,  and  did  not  insert  the 
<'o"  under  the  question  whether  the  proponent  had  ever 
claimant  on  a  fire  insurance  company,  although  there 
reral  corrections  in  the  proposal  made  by  the  plaintiff; 
11th  March,  1880,  a  fire  occurred  on  the  premises  at 
rhich  was  extinguished  in  half  an  hour;  that  he  told  the 
irs  that  he  had  not  insured  at  all,  as  they  were  joking 
Ls  being  well  insured;  that  about  3.30  a.m.  next  day, 
fire  broke  out  in  the  same  place.  The  further  evidence 
issions  of  the  plaintiff  were  in  some  respects  inconsistent 
icious.  There  was  evidence  for  the  defendants,  throwing 
ve  doubts  upon  the  genuineness  of  the  claim  altogether, 
ng  a  strong  suspicion  that  the  plaintiff  had  set  the  place 
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1881       on  fire,  and  showing  that  the  plaintiff  had  made  contradictoiy 

Mbaoheb    statements.    The  plaintiff  had  been  tried  for  arson  in  respect  of 

London  and  ^^^  ^^^  ^^>  ^V^^  ^^®  finding  of  the  coroner's  jury,  but  was 

Lancashire  acquitted.  The  plaintiff  had  been  a  claimant  on  another  company 

ANGi  Cot.    in  respect  of  a  fire  in  the  year  1876.     The  depositions  at  the 

inquest  were  put  in  by  the  defendants.     In  his  claim  and 

statutory  declaration,  the  plaintiff  stated  the  values  as,  store  and 

dwelling,  180Z.;  stable  and  shed,  60Z.;  furniture,  45Z.;  stock,  ISOi.; 

total,  4652. 

C.  A.  Smyth  and  Box  showed  cause  —  The  amount  given  by 
the  jury  is  made  up  of  several  large  items,  and  it  is  only  on  one 
of  them  that  less  than  the  claim  has  been  awarded,  all  the  others 
are  allowed  in  full.  That  distinguishes  this  case  from  Levy  v. 
Baillie  (a),  in  which  also  the  question  of  fraud  was  not 
considered.  The  burden  of  proof  of  fraud,  or  criminal  conduct, 
lies  upon  the  party  alleging  it;  the  same  strict  proof  is 
required  on  such  charges  in  a  civil  action,  as  in  a  criminal  trial: 
Thurtell  v.  Beaumont  (6).  The  pleas  charge  the  plaintiff  with 
making  a  false  statement  and  declaration,  knowing  them  to  be 
false;  the  jury  have  distinctly  negatived  anything  of  the  kind. 
The  burden  of  proof  lies  on  the  insurer:  Gorman  v.  Hand-in- 
Hand  Insurance  Co.  (c).  The  plaintiffs  evidence  as  to  the  value 
of  the  stock  was  that  it  was  within  lOi.,  more  or  less,  of  180Z.;  the 
discrepancy  is  only  302.  out  of  a  claim  finally  of  435Z.,  after 
allowing  deductions.  The  question  was  one  for  the  jury.  In  cases 
of  erroneous  valuation  of  the  loss,  without  intention  to  deceive, 
the  mistake  is  not,  in  contemplation  of  law,  false:  Littleton  and 
Blachley's  Fire  Insurance,  s.  20,  p.  303. 

The  Court  will  not  grant  a  new  trial  on  the  ground  of  the 
verdict  being  against  evidence,  unless  it  is  satisfied  that  there  has 
been  a  miscarriage  of  justice:  Jenkins  v.  Morris  (d).  There  is 
nothing  to  show  any  fraudulent  over-valuation.  The  verdict 
should  be  taken  as  a  whole,  and  not  item  per  item.  Questions  of 
fraud  and  over-valuation  ought  not  to  be  confounded  together: 
Britton  v.  BoyaZ  Assurance  Co.  (e).    The  effect  of  the  verdict  is 

(a)   6  Moo.  &  P.  208;  7  Bing.  349.  {d)   14Ch.  D.  684;  49  L.J.  (Ch.)  392. 

(&)    8  Moore,  612;  1  Bing.  339.  (e)   4  F.  &  F.  905;  15  L.T.  (N.a)  72. 

(c)    11  Ir.  R.,  C.L.  224. 
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•valuatioD  was  honestly  made.    The  mere  fact  of 
than  the  jury  allow,  does  not  constitute  fraud. 

Hodges  in  support  of  the  Rule — Of  course,  if  the 
ulent,  or  false  to  the  knowledge  of  the  plaintiff,  he 
r.  He  repeated  his  written  statement  in  the 
the  jury  find  it  was  not  true;  so  that  the 
id  the  evidence  in  support  of  it,  are  both  false; 
le  evidence  shows  that  he  must  have  known  it  to 
plaintiff  must  have  knowingly  over-estimated  the 

contracts,  that  of  insurance  requires  the  fullest 
man  who  wilfully  over-states  his  claim  is  not  to 
m  V.  Royal  Assurance  Coy.  (/).  A  material  over- 
le  substantial  item,  vitiates  the  whole  claim.  The 
y  shows  that  the  amount  of  goods  stated  by  him 
3  been  in  the  store;  and  he  failed  to  show  where 
same  from.  It  was  for  the  plaintiff  to  prove  his 
^  lay  peculiarly  within  his  own  knowledge.  The 
eas  are  established  by  the  material  discrepancy 
,mount  claimed  and  the  amount  allowed  by  the 
such  a  condition  as  that  set  out,  the  burden  of 

the  plaintiff  to  show  that  his  claim  was  not 
loffman  v.  Western  In^surance  Coy,,  cited  in 
xMey  on  Fire  Insurance,  301.  The  over-valuation 
natter  of  opinion;  it  was  beyond  all  doubt.  The 
lifestly  against  both  the  weight  of  evidence  and 
igainst  the  whole  evidence,  and  can  only  be 
)y  sympathy  with  the  plaintiff.  Further,  as  to  the 
f :  Doe  V.  Whitehead  {g);  Toleman  v.  Portbury  (h). 
Paternoster  v.  Haclcett  {J).'\  The  defendant 
Else  by  showing  a  substantial  discrepancy.  The 
isistent  with  the  plaintiff's  case. 

Cur,  adv.  vult 

r.     Rule  for  a  new  trial,  on  the  grounds  that  the 
linst  evidence,  the  substantial  defence  being  that  " 
the  statement  of  the  amount  of  his  claim,  which 

5;  16  L.T.  (N.S.)  72.  (A)  L.R.,  6  Q.B.  294;  39  L. J.  (Q.B.)  136. 
1.  (j)  6  V.L.R.,  L.  396. 
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[icy  he  was  required  to  mak< 
idered  the  policy  void,  had  stat 
in  he  was  entitled  to  receive.  I 
is  statement  to  be  false  to  i 
though  in  the  plea  it  was  so 
re  whom  the  cause  was  tried  de 
answer  certain  questions,  amor 
of  the  property  insured.  In 
e  value  of  the  stock  was  declan 
)eonlylOOZ.  Although  this  was  a 
idge  of  the  plaintiff,  and  one  r( 
might  easily  be  made  by  him, 
the  defendant,  yet  the  jury  ret 
ith  substantial  damages;  and  tl 
eh  a  verdict  should  be  disturbei 
I  Master  of  the  Rolls,  in  Jenkin 
or  the  plaintiff,  and  Levy  v.  Bi 
I  Court,  it  is  scarcely  necessary- 
rule  not  to  disturb  the  verdict 
)ecial  circumstances  which  requ 
In  the  present  case,  two  prin 
rently  militate  against  our  al 
that  the  burden  of  proof  rests 
p^ledge  the  facts  specially  lie; 
ocured  the  goods,  and  had  had 
linly  to  have  known  their  va 
L  in  1802.:  the  other,  and  on 
ied  in  Paternoster  v.  Hackett  (r 
ilf  to  make  assertions,  as  to 
ey  are  true  or  untrue,  must  in 
esponsible  as  if  he  had  asserte 
le:  Reese  River  Silver  Mining 
8.  As  the  plaintiff  should,  on  t 
esponsible  as  if  he  had  asserte 
3,  the  onus  of  proof  of  knowlec 
shifted,  and  the  defendant  is  € 

.  684;  49  L.  J.  (Ch.)  392.  (m)  6  V. 

;  P.  208;  7  Bing.  349.  (n)   L.R., 


Digitized  by 


Google 


VOU  VII.]  XLV  VICT.  395 

the  3rd  or  4th  issue,  unless  the  plaintiff  satisfies  the  jury,  that        1881 
his  statutory  statement  proceeded  from   a  pardonable  error,  of    Meagher 
which,  however,  in  this  instance  there  was  no  proof.    The  Judge,  loj^jj^n  and 
in  trying  a  cause,  ought  to  send  to  the  jury  only  the  issue  legally  Lancashire 
raised  by  the  pleadings;  the  averment  in  the  2nd  and  3rd  pleas,    akcb  Coy. 
that  the  plainfciff  knew  his  assertions  to  be  untrue,  was  unneces- 
sary.   The  plaintiff,  indifferent  as  to  the  truth,  made  an  untrue 
statement,  which  was  to  his  own  interest,  and  he  possessed  the 
special  means  of  knowing  whether  it  was  true  or  false.     Indeed, 
it  may  be  questionable  whether  his  statement  did  not,  according 
to  the  principle  enunciated  in  Reese  River  Silver  Mining  Coy,  v. 
Smith  (o),  by  necessary  implication  afford  sufficient  evidence  of 
knowledge  on  his  part. 

In  this  state  of  circumstances,  I  should  have  had  no  hesi- 
tation in  making  this  Rule  absolute  for  a  new  trial,  but 
for  another  principle,  which  is  also  of  importance,  and  which 
guides  the  Court  in  granting  or  refusing  applications  for  a  new 
trial,  on  the  ground  that  the  particular  verdict  is  against 
evidence,  namely,  that  if  the  Judge  who  tried  the  cause  be  dis- 
satisfied with  the  verdict,  that  verdict  should  not  be  allowed  to 
stand,  and  also,  e  converse,  if  the  Judge  who  tried  the  case  be 
satisfied  with  the  verdict,  the  Court,  unless  in  very  exceptional 
circumstances,  ought  not  to  disturb  it.  In  the  present  case,  the 
learned  Judge  who  tried  this  case  has  expressed  himself  as 
satisfied  with  the  verdict.  Assuming  as  I  do  the  facts  to  admit 
of  the  application  of  the  principle  in  question,  and  although  I 
cannot  but  think  the  learned  Judge  in  his  charge  should  have 
told  the  jury  that,  notwithstanding  the  statement  in  the  pleas, 
it  was  not  material,  according  to  the  principle  enunciated,  that 
the  plaintiff  should  have  known  the  statement  to  be  false,  yet 
as  no  exception  has  been  taken  to  the  mode  in  which  the  matter 
was  left  to  the  jury,  and  as  the  learned  Judge  is  satisfied  with 
the  verdict,  I  feel  constrained  to  assent  to  the  discharge  of  this 
Rule. 

HiGiNBOTHAM,  J.  I  approach  the  consideration  of  the  question 
raised  by  this  Rule  with  a  strong  desire  to  uphold  the  verdict  of 

(0)  L.R.,  4  H.L.  79;  39  L.J.  (Ch.)  855. 
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1881  the  juiy.  In  all  cases  of  appeal  upon  questions  of  fact,  tlie 
Mkaohsr  Court  of  Appeal  is  in  some  respects  not  in  so  good  a  position  to 
T^wDONAND  J"^g®  ^^  ^^®  facts,  as  the  tribunal  whose  decision  is  appealed 
Lancashire  from.  The  members  of  the  Court  have  not  seen  and  heard  the 
ANci  Coy.  witnesses;  they  have  not,  according  to  the  practice  of  this  Court 
during  recent  years,  heard  the  evidence  read  from  the  Judges 
notes,  and  an  opinion  has  now  to  be  formed,  and  a  decision 
given,  founded  on  such  partial  references  to  the  testimony  of  tbe 
witnesses,  as  counsel  have  thought  fit  to  make  in  the  argument 
I  hold  that  the  only  safe  rule  to  follow  in  such  a  case  is  not  to 
disturb  the  finding  of  the  proper  and  the  better-informed 
tribunal  upon  a  question  of  fact,  unless  that  finding  is  shown 
clearly  and  beyond  reasonable  doubt  to  have  been  erroneous. 
This  rule,  which  has  received  the  sanction  of  the  highest 
authorities — see  Orey  v.  Tumbull  (p),  and  Ee  Wolff  (g)-4s 
peculiarly  applicable  to  a  case  like  the  present,  in  which  all  the 
issues  seriously  affect  the  personal  character  of  one  of  the  parties, 
and  two  at  least  of  the  issues  involve  charges  of  crime,  one  of 
which  has  been  already  decided  in  favour  of  the  accused  by  a 
court  of  criminal  jurisdiction.  Necessity  alone,  arising  out  of 
error  on  the  part  of  the  juiy  unmistakably  demonstrated,  could 
justify  us,  in  my  opinion,  in  remitting  such  a  case  to  another 
trial. 

There  were  four  issues  of  fact,  and  the  burden  of  proving  all 
of  them  rested  on  the  defendants.  By  one  of  the  pleas,  <4c 
defendants  charged  the  plaintiff  with  having  induced  them 
by  fraud  to  insure  his  property.  Being  required  to  give 
particulara  of  the  fraud,  they  specified  as  the  only  particular  an 
alleged  false  answer,  in  the  negative,  given  by  the  plaintiff  to 
the  preliminary  question  in  the  proposal: — "Has  proponent 
ever  been  a  claimant  on  a  fire  insurance  company;  state  when 
and  name  of  ofiBce?"  The  plaintiff  had j  in  fact,  previously  made 
a  claim,  which  appeared  to  be  a  bond  fide  claim,  and  had  been 
pi-omptly  paid.  The  defendant's  manager  was  called,  and  stated 
that  the  information  asked  by  the  question  was  material  and 
important,  and  then,  in  proof  of  the  alleged  fraud,  it  was  shown 
that  the  answer  "No"  had  been  written,  not  by  the  plaintiff  or 
ip)  L.R.,  2  Sc.  Ap.  63.  {q)    1  V.L.R,  I.  21. 
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but  in  the  defendants'  own  ofiBce  by  one  of  18 
e  proposal  containing  this  erroneous  answer  to  meai 
•n,  written  at  haphazard  by  the  defendants  j^^j^ 
rwarded  by  the  defendants  to  the  plaintiff  for  Lanc/ 
his  attention  being  directed  to  the  answers,    ance 

that  he  had  not  observed  the  error,  which  he 
error,  and  the  jury  believed  him.  If  they  had 
han  they  did,  the  finding  could  not,  in  my 
n  upheld.  The  jury  concluded,  and  very 
,  thac    insurers   ought   not    to   be   heard    to 

fraud  against   an  insured,  by   evidence   of 
ily  unfair  practice  on  their  own  part  towards 

\  charged  in  another  plea,  which  was  added  by 
al,  with  having  procured  or  connived  at  the 
se.  A  coroners  juiy  inquired  into  the  circum- 
ly  after  the  fire ;  the  fees  were  paid  by  the 
laintiff  was  committed  to  take  his  trial,  and 
i  he  was  tried  at  the  Court  of  Assize,  and 
se  was  regarded  at  the  time,  and  in  the  locality. 
The  defendants  at  the  trial  endeavoured,  with- 
ilaim  responsibility  for  the  inquiry  before  the 
ieserved  commendation,  I  should  have  thought, 
>r  availing  themselves  of  the  means  provided 
itoria  of  promptly  examining  into  the  circum- 
tful  fire.  It  is  another  question  whether  the 
d  not  appear  to  have  procured  in  the  interval 
idence  against  the  plaintiff,  were  justified  in 
il  action,  their  charge  of  ai-son,  which  had  been 
Criminal  Court.  No  doubt  they  had  a  legal 
the  jury  were  justified  in  regarding  the  plea 
1  distrust.  I  told  the  jury  that  the  defendants 
ove  the  plea  as  strictly  as  the  Crown  would 
same  charge  in  a  criminal  prosecution,  and  the 
Beaumont  (r),  cited  in  the  argument,  supports 
je  also  Wakeley's  case  (s).  The  jury  found  for 
s  plea  also,  and  their  finding,  in  my  opinion,  was 
;.,  339.  {8)  4  F.  &  F.,  912  n. 
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id  not  take  the  ca 
violation  of  the  fi 
3  sent  to  trial  a 
le  having  been  di 
^or  doubt  that  a  j 
a  verdict  of  guil 
y  adduced, 
^as  charged  the  p] 
n  of  losses,  and  m 
■  his  claim.  Th< 
•i.,  which  was  alsc 
9r  and  accepted,  \ 
}f  amount  in  tw 
Terence  between  t 

was  85Z.  All  p 
its,  some  of  them 
intiff  had  valued 
endanis  at  2202.  < 
%a  not  called  at  tl 
rere  rated  for  mu 
07.,  and  were  pro^ 
►f  the  fire.  The  h 
I.,  the  amount  ins 
e  instance  of  the 
correct,  and  we 
ce.  There  remaii 
lis  presented  the 
!  plaintiff  swore  i 
than  101,  (more  o; 
ad  asked  for  20C 
ISOL  All  the 
le  morning  of  th 
od.  The  plaintifl 
Y  the  fact  that  a 

the  fire  on  the 
ig  room,  and  not 
bified  the  finding 
f  1002.  at  the  tin 
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Temained,    however,    an    excess    in    the   amount  claimed  and        1881 

declared  for  above  the  value  found,  of  S5L,  and  it  has  been  con-    mbaghek 

tended  that  this  excess  is  of  itself  conclusive  proof  that  these  two  lojjjj^'jj  ^^u 

pleas  have  been  proved.     I  do  not  concur  in  this  view.     It  is  not  Lancashire 

supported  as  a  legal  proposition  by  the  case  of  Levy  v.  Baillie  {t\    anob  Cot. 

where  a  new   trial  was  granted  on   the  particular  facts  dis- 

<5lo8ed  by  the  evidence  in  that  case.     The  condition  of  the  policy 

oa  which  these  two  defences  are  founded  makes  the  policy  void, 

I  think,  only  where  the  amount  claimed  and  declared  for  is 

fraudulently  in  excess  of  the  true  amount.  The  case  is  a  different 

one  from  that  of  an  excessive  valuation  before  insurance,  where 

the  excessive  valuation  may  be  a  material  fact  for  the  under^ 

writer  to  know.      lonidea  v.  Pender   (v).      I   told  the  jury 

that  they  should  find  for  the  plaintiff,  unless  the  claim   and 

the  declaration  were  proved  to   be  fraudulently  untrue.    No 

objection  to  this  direction  was  taken  at  the  trial,  or  upon  the 

motion  for  the  Rule.    The  jury  have  found  that  the  plaintiff  did 

not  fraudulently  exaggerate  his  claim,  and  I  am  not  prepared  to 

say  that  they  erred  in  so  finding.  I  do  not  say  that  I  should  have 

come  to  the  same  conclusion  myself,  but  I  certainly  could  not 

have  arrived  at  the  opposite  conclusion  with  either  confidence  or 

satisfaction.      On  the  whole,  I  am  of  opinion  that  the  defendants 

have  failed  to  show  that  the  verdict  was  wrong,  and  therefore  the 

Role  ought  to  be  discharged. 

Rule  discharged  (w). 

Attorneys   for   the  plaintiff:    Lyons  <fe   Turner,  for   Oeake, 
Daylesford. 
Attorneys  for  the  defendants :  Moule  <b  Seddon, 

(0    7  Bing.  349.  {lo)  Wilijahs,  J.,  having  been  engaged 

[v)    UR.,  9  Q.B.  531.  in  the  case  when  at  the  Bar,  took  no  part 

in  the  judgment. 
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1881  THE  QUEEN  v.  BLACKWOOD. 


SepL  16,  17,    "  i>tt<*««  on  the  EsUUea  of  Deceased  Persons  StcUute  187.0"  [Ifo.  388),  sees.  7,  12- 
og  Domicile^PersoncU  property. 

Where  a  person  dies  domiciled  in  Victoria,  leaving  personal  property  which  ii 
tnobilia  outside  of  the  colony,  such  property  ia  liable  to  duty  in  Victoria. 

Semble,  that  mobilia  in  Victoria  belonging  to  the  estate  of  a  person  dying- 
domiciled  elsewhere,  is  not  liable  to  Victorian  duty. 

Special  case  stated  without  pleadings,  in  an  action  by  the 
Crown  against  the  defendant  for  the  recovery  of  50002.  for  duty 
alleged  to  be  payable  by  the  defendant  under  the  ''  DiUies  on  the 
Estates  of  Deceased  Persons  Statute  1870." 

The  defendant  was  the  executor  of  the  will  of  the  late  James 
Blackwood,  who  died  4th  February,  1881,  domiciled  in  Victoria. 
At  the  time  of  his  death,  in  addition  to  his  property  in  Victoria, 
he  was  possessed  of  or  entitled  to  real  estate,  and  to  cei-taiif  per- 
sonal estate,  described  in  the  schedule  to  the  case,  locally  situated 
outside  the  colony.  The  question  for  the  opinion  of  the  Court  was^ 
whether  the  personal  estate  in  the  schedule,  or  any  part  thereof, 
belonging  to  the  deceased,and  locally  situated  outside  the  colony  of 
Victoria,  was  liable  to  duty  under  the  "  Duties  on  the  Estates  of 
Deceased  Persons  Statute  1870."  If  the  Court  should  be  of 
opinion  in  the  affirmative,  then  judgment  should  be  entered  up 
for  the  Crown  for  an  amount  to  be  ascertained  by  the  Court,  or 
in  such  a  manner  as  the  Court  might  direct,  with  costs  of  suit. 
If  the  Court  should  be  of  opinion  in  the  negative,  then  judgment 
of  non  pros,,  with  costs  of  defence,  should  be  entered  up  for  thfr 
defendant. 

The  property  in  the  schedule  was  stated  to  be  a  share  ia 
station  property  in  New  South  Wales,  held  under  occupation 
from  the  Crown,  with  improvements,  stock,  &c.,  thereon;  capital 
in  the  mercantile  business  of  Dalgety,  Blackwood  and  Co.  in  New 
South  Wales,  and  accumulated  profits  in  that  business  to  date  of 
death,  payable  in  that  colony;  a  share  in  station  property  in  New 
Zealand,  with  stock,  improvements,  &c.,  thereon. 

Billing,  Q.C.  (with  him  Neighbour),  for  the  Crown — ^The  piin- 
ciple  is  stated  in  Dicey  on  Domicile,  317,  et  seq,\  the  right  of  the 
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)on   movable   property,  wherever   situated,        1881 
cile  of  the  deceased  at  the  time  of  his  death,  xhe  Qd 
wherever    situated,  belonging  to  a  person  -^^^^^ 
he  United  Kingdom,  is  subject  to  legacy  or 
•e:  Ibid.  320-1.     The  duties  payable  at  the 
r  of  property  are,  in  England,  of  a  threefold 
succession,  and  legacy  duties.     In  England, 
rgeable  only  on  property  in  the  particular 
•stical  jurisdiction,  in  which  it  ia  at  the  time 
wner;  but  such  a  limitation  does  not  apply 
gacy,  duties.     The  duties  in  this  colony  are 
one,  which  is  not  really  of  the  nature  of  the 
gland;  it  is  of  the  nature  of  succession  or 
ate    duty  in    England    is  payable  by  the 
ount  of  the  assets;  he  is  left  to  retain  the 

assets;  it  is  not  a  charge  on  the  estate: 
utora  (7th  ed.)  595;  it  is  of  one  uniform  rate, 
I  relationship  of  the  parties  who  take  under 
ly  or  succession  duty  is  payable  out  of  the 
rgeable  upon  it,  as  our  duty  ia 
ate  duty  is  not  payable  on  property  in  a 
tomey-General  v.  Dimond  (a);  but  legacy 
n  such  property  if  the  owner  die  domiciled 
,n  (6);  Attorney-General  v.  Napier  (c).  In 
s  chargeable  on  the  movables  of  a  person 
re  wherever  they  may  be  locally  situated, 
no  situs  of  its  own;  it  is  attracted  to  the 
er;  mobilia  sequuntur  personam.  On  the 
icile  abroad  attracts   property  in   England 

Wallas  V.  AUorney-Oeneral  {d), 
;  (No.  388)  charges  all  the  estate  with  a  duty 
cording  to  the  class  of  persons  who  take, 
be  duty  is  not  a  probate  duty,  for  it  enatts 
uties  and   fees   authorised   by  the  Act,  no 

in  the  Master's   office   upon  the   issue   Of 
^hich  wQuld  be  a  probate  duty  as  charged 


(c)  6  Ex.  217;  20  L.J.  (Ex.)  173. 

(d)  L.R.,  1  Ch.  1;  35  L,J.  (Ch.)  1 


'yrw.  243. 

yrw.  91.  {d)  L.R.,  1  Ch.  1;  35  L,J.  (Ch.)  124. 
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in  the  office  before  any  duty  was  impof 
Bubsec.  2,  the  executor  has  to  file  a  staten 
estate  to  which  the  testator  was  entitles 
has  to  pay  the  duty  on  the  final  balanc 
statement;  sec.  9  provides  for  rules  pres 
payment;  sec.  10  makes  the  duty  a  de 
to  Her  Majesty,  to  be  paid  out  of  the  person 
be  insufficient,  an  order  of  the  Coui-t  is  to  be 
of  part  of  the  real  estate. .  The  duty  is  pa 
the  estate :  Oraham  v.  Oraham  (e),  which  c 
the  principle  laid  down  by  Bayley,  B.,  in  Re 
V.  Mastei'-in-Equity  (g)  it  was  said  that  tl 
for  the  purpose  of  enforcing  a  duty  on  the  € 
deceased;  that  it  cannot  strictly  be  callc 
ministration  duty,  but  is  more  in  the  nature 
which  the  estate  must  pay;  and  thatprobai 
a  stamp  duty  on  the  probate. 

Personal  property  has  no  locality,  it  is  sub 
governs  its  owner,  and  is  to  be  distributed 
of  his  domicile:  Story  on  Conflict  of  Lawi 
A  construction  which  would  make  the  Act  i: 
adopted:  Attorney-General  v.  Hope  (A),  per 
Peter  v.  Stirling  (J\  property  locally  situat 
held  liable  to  duty  in  England,  though  it  wa 

Webb,  Q.C.  (with  him  Wortkington)  for 
local  Act  is  so  different  from  any  English  A 
can  be  derived  from  decisions  under  the  Enj 
intention  of  the  Act  appears  to  be  to  levy  a  di 
locally  situated  within  the  colony  of  Victo 
the  owner  may  have  been  domiciled  at  the  t 
that  view,  and  under  the  decisions  in  Englau 
sometimes  have  to  pay  duty  in  both  coui 
where  the  owner  dies  domiciled  in  England, 
take  out  probate  in  this  colony.  Apparer 
purview  of  the  Act,  property  outside  this  cc 

(e)  6  A.J.R.  101.  {h)   1  Cr.  M. 

(/)  1  Cr.  k  J.  161;  1  Typw.  91.  0)   10  Ch.  D. 

(y)  2  App.  Cm.  564. 
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to  pay  duty  here^  though  its  owner  may  have  been  domiciled       1881 

here;  and   on  the   other  hand  property  within  the  colony  is  ThbQuxbn 

intended  to  be  liable  to  duty,  although  its  owner  may  have  died  bi^ckwood 

domiciled  out  of  the  colony.    If  property  is  to  be  attracted  here, 

for  the  purposes  of  duty,  by  the  domicile  of  its  owner,  then  the 

Crown  must  be  prepared  to  admit  that  property  situated  here 

may  be  withdrawn  from  the  incidence  of  our  duty  by  the  foreign 

domicile  of  its  owner.    The  Crown  must  necessarily  admit  that 

in  the  case  of  real  property,  duty  is  payable  only  where  it  is 

situated.     The  duty  is  strictly  a  probate  duty,  and  the  question 

of  whether  any  particular  property  is  Bable  to  duty,  depends 

upon  whether  the  probate  operates  upon  it  or  not.     The  duty  is 

m  fact  a  consideration  for  the  probate,  instead  of  the  fee 'or  stamp 

duty  formerly  payable.      Such  a  construction  of  the  statute 

must  be  adopted  as  will  apply  to  all  cases,  and  the  same  words 

must  be  interpreted  in  the  same  way  as  regards  all  cases. 

This  case  falls  within  sec.  7^  subsec.  2,  of  the  Statute  No.  388. 
Three  interpretations  of  the  words  in  that  section,  ''the  per- 
sonal estate  of  or  to  which  the  deceased  was  at  his  death 
possessed  or  entitled,"  have  been  suggested:  (1)  that  urged 
on  behalf  of  the  Crown,  that  it  is  determined  by  the  domicile 
of  the  testator  at  the  time  of  his  death ;  (2)  that  of  the 
defendant,  that  it  means  personal  estate  locally  situated  in  this 
colony,  independently  of  the  domicile  of  the  deceased ;  or  (8) 
personal  estate  of  the  deceased  all  over  the  world,  irrespectively 
of  his  domicile.  Where  duty  was  imposed  upon  "  every  legacy 
given  by  any  will  or  testamentary  instrument  of  any  person," 
a  legacy  paid  in  England  out  of  property  there  under  the  will  of 
a  testator  domiciled  abroad,  was  held  not  liable  to  duty ;  it  was 
held  that  the  words  must  of  necessity  receive  some  limitation  in 
their  application,  for  that  thej'  could  not  in  reason  extend  to 
every  person,  every  property,  and  every  place:  Wallace  v. 
Attomey-General  {k):  Thomson  v.  Advocate-Oeneral  (I). 

Domicile  does  not  attract  personal  estate  for  all  purposes ;  if  it 

did,  the  Court  of  the  place  in  which  such  property  is  locally 

situated  would  have  no  jurisdiction  to  grant  probate  in  respect  of 

it.    Necessarily,  it  must,  for  some  purposes,  be  treated  as  having 

[k)   L.K.,  1  Ch.  1;  35  L.  J.  (Ch.)  124.  [1)    12  CL  &  F.  1. 
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1881        a  locality  of  its  own  ;  why  not  for  the  purpose  of  this  duty  ?  In 

THsQusEtT  -A.ttomey-Qe'oerdi  v.  Campbell  (m)  the  true  rule  and  the  true  limi- 

«      ^*  tation  are  stated  by  Lord  Westbury:  "If  a  man  dies  domiciled 

Blackwood.  ''  ^ 

abroad,    possessed    of    personal     property,    the     question    of 
whether    he    has    died    testate    or    intestate,     and     also    all 
questions  relating  to  the  distribution  and  administration  of  his 
personal  estate,  belong  to  the  Judge  of  the  domicile ;  he  sets 
up  the  forv/m  of  administration."     It  is  submitted  that  personal 
estate,  under  our  Act,  does  not  mean  estate  governed  by  the 
domicile  of  the  deceased,  but  estate  locally  situated  in  this  colony, 
irrespectively  of  the  domicile.     The  conferring  of  jurisdiction  to 
grant  probate  of  all  the  personal  estate  of  which  persons  die 
possessed,  would  not  extend  to  personal  property  out  of  the 
territorial  limits  of  the  juiisdiction  of  the  Court.     Then  subsec.  2 
further  states  "and  of  the  real  estate  comprised  in  such  will.'^ 
.    If  a  person  domiciled  in  England  had  sent  out  money  for  invest- 
ment here  upon  mortgage;  and,  for  the  purpose  of  realising 
upon  such  investment,  probate  of  his  will  had  to  be  obtained 
here,  surely  our  duty  could  not  be  levied  upon  his  whole  estate  in 
England,  because  that  was  "comprised  in  such  will."     As  to  the 
application  of  those  words,  they  do  not  necessarily  comprise  the 
whole  of  the  real  estate  dealt  with  by  the  will:  Re  Mater  (n);  nor 
would  they  include  trust  estate.     They  certainly  could  not  apply 
to  real  estate  out  of  this  colony.   The  object  of  the  Act  is  to  tax  all 
property  in  Victoria,  free  from  the  complications  of  the  theory  of 
domicile;  it  is  not  intended  to  favour  absenteeism,  which  would 
be  the  result  of  holding  that  the  personal  estate  for  the  purposes 
of  this  Act  followed  the  domicile  of  its  owner. 

In  Bell  V.  Master-in-Equity  (oj),  it  was  said  the  Master  might 
sell  the  property  under  sec.  9  for  payment  of  the  duty,  whether 
administration  were  taken  out  or  not;  but  the  Master  could  not 
obtain  power  to  sell  property  out  of  this  colony,  for  payment  of 
this  duty,  where  the  property  in  the  colony  was  insufficient  to  pay 
it,  which  it  miglit  very  well  be  in  the  case  of  a  man  dying 
with  a  very  small  amount  of  property  in  the  colony,  and  a  large 
property  elsewhere,  if  all  his  property  everywhere  was  to  pay 

(w)  L.R.,  5  H.L.,  at  pp.  529-30;  41        (»)  4  A.J.R.  7. 
L.J.  (Ch.),  at  p.  613.  (o)  2  App.  Cas.  564. 
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duty  here.     It  must,  therefore,  be  taken  that  the  Legislature  did        1881 
not  intend  to  impose  the  duty  in  cases  in  which  payment  could  TaiQu^r 
not  be  enforced.  BlaJwood. 

So  under  sec.  10,  on  an  application  by  the  executor,  or  adminis- 
trator, to  the  Court  for  an  order  for  the  sale  of  the  real  estate, 
the  Court  would  not  compel  him  to  realise  first  upon  per- 
sonal estate  out  of  the  jurisdiction.  If  the  words  "real  estate" 
in  that  section  are  to  be  confined  to  real  estate  in  this  colony, 
then  the  words  "  personal  estate"  in  the  same  section  must  be 
confined  to  personal  estate  in  this  colony.  Then  if  personal 
estate  in  sec.  10  cannot  be  interpreted  to  include  personal  estate 
abroad,  by  reason  of  the  difficulties  already  pointed  out,  it  should 
not  be  so  interpreted  in  sec.  7.  What  applies  to  one  state  of 
facts,  must  not  be  inconsistent  with  what  is  applied  to  another. 
The  only  safe  way  of  solving  the  question  is  to  consider  the  duty 
as  imposed  only  on  that  property  which  the  executor  claims  by 
virtue  of  the  local  probate:  Wallace  v.  Attomey-Oeneral  (p), 
per  Lord  Cranworth,  Personal  property  abroad  may  be  dealt 
with  by  a  different  set  of  executors,  under  another  probate. 
Where  limited  administration  is  taken  out  for  a  particular  pro- 
perty, no  statement  of  property  abroad  would  have  to  be  filed;  so 
where  there  are  two  wills  and  two  sets  of  executors,  the  general 
administration  granted  to  an  executor  here,  would  not  empower 
him  to  deal  with  property  elsewhere. 

Billing,  Q.C.,  in  reply — Sec.  7,  subsec.  2,  is  large  enough  to 
comprise  personal  property  everywhere,  independently  of  the 
attraction  of  the  domicile;  it  includes  all  his  personal  property  in 
construction  of  law.  Perhaps  it  would  have  to  be  limited,  as  to  real 
estate,  to  what  is  in  Victoria.  We  have  to  ask  what  is  the  legal 
acceptation  of  personal  estate.  The  Judges  all  state  that  domicile 
governs  the  question;  where  a  man  is  domiciled,  there  his  per- 
sonal property  is  deemed  to  be  situated:  Attorney-General  v. 
Napier,  per  Alderson,  B.,  citing  Attom^y-Oeneral  v.  Jackson  (q); 
Re  0igala*8  Settlement  (r);  Hanson  on  Probate  and  Legacy 

Cur.  adv.  vvlt 

ip)  L.R.,  1  Ch.  at  p.  8 ;    36  L.  J.        (7)  8  Bligh  (N.S.)  16. 
(Ch.)  at  p.  127.  (r)  7  Ch.  D.  356;  47  L.J.  (Ch.)  166. 
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1881  Stawell^  C.J.    Special  case  stated  by  the  conseni 

The  Quben  ^oi*  the  determination  of  this  Court.     The  question  s 

Blackwood  "^^^^her  personal  estate  described  in  a  schedule  at  th( 

case,  forms  any  part  of  the  estate  belonging  to  the  lai 

^^'  ^'     Blackwood,  who  died  4th  January,  1881,  he  being  at 

his  death  domiciled  in  Victoria;  and  whether  that  est 

to  duty  under  the  Act  passed  in  1870,  relating  to  tl 

estates  of  deceased  persons.    The  property  is  describe 

1,1 »»  I  property  held  from  the  Crown  in  New  South  Wales; 

I  r.  mercantile  business  in  New  South  Wales,  and  accumul 

therefrom;  and  stock  and  station  in  New  Zealand. 

The  question  depends  apparentlyon  the  proper  inter 
be  placed  on  subsec.  2  of  sec.  7  of  the  Act  It  prescribe 
executor  and  every  administrator  with  the  will  ani 
file  in  the  office  of  the  Master,  particulars  of  "  the  per 
of  or  to  which  the  deceased  was  at  the  time  of  his  dea 
or  entitled,"  and  of  the  real  estate  comprised  in  th< 
other  section  provides  for  payment  of  duty  on  the  ai 

I  prised  in  the  statement.    The  Act  seems  to  me  i 
described  by  the  title  as  an  Act  to  enforce  and  coUec 
.  ^  I  -      .  on  the  estates  of  deceased  persons.    It  partakes  of  th( 

I  succession  duty  Act;  and,  in  certain  aspects,  of  a  [ 

'  ;  The  question  to  be  determined  in  this  case  is  what 

;  "personal  estate,"  in  subsec.   2   of  sec.  7 — what  i 

estate"  of  a  deceased  person  domiciled  in  Victoria  at 
^  his  death. 

* '  PriTTid  facie,  the  expressions  "personal  estate"  and 

refer  to  estates  in  Victoria,  affect  persons  residen 
relate  to  property  within  the  limits  of  the  country, 
comity  of  nations,  personal  estate  is  governed,  not  by 
which  the  particular  property  happens  to  be  placed  i 
of  the  death  of  the  testator  or  intestate,  but  by  the 
I};      ;?  country  in  which   the  owner  at  the  time  of  his 

'^*  domiciled.    If  that  were  not  so,  inextricable  confi 

necessarily  arise.  It  has  been  held  that  the  domi 
deceased  owner  attracts  his  personal  estate  to  the  pla 
was  domiciled.  The  words  "personal  estate,"  there 
Act  must  mean  personal  estate  not  merely  in  the  coi 
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the  deceased  owner  was  domiciled,  but  also  personal  estate  at-       1881 
tracted  thither  by  his  domicile  at  the  time  of  his  death.     This  thb  QusbT 
attraction  of  personal  estate  to  the  place  of  domicile  at  the  ^     ^• 
testator's  death,  is  a  very  elementary  proposition;  the  rules  upon 
it  are  distinctly  laid  down  in  Story's  Conflict  of  Laws,  s.  380: — 

"It  IB  a  clear  propoBition  not  only  of  the  law  of  England,  but  of  every  country 
in  the  world  where  the  law  has  the  semblance  of  science,  that  personal  property 
has  no  locality.  The  meaning  of  that  is  not  that  personal  property  has  no  visible 
loesUty,  but  that  it  is  subject  to  the  law  which  governs  the  person  of  the  owner 
both  with  respect  to  the  disposition  of  it,  and  with  respect  to  the  transmission  of  it 
either  by  succession  or  by  the  act  of  the  party.  It  follows  the  law  of  the  person. 
An  owner  in  any  country  may  dispose  of  his  personal  property.  If  he  dies  it  is  not 
the  law  of  the  country  in  which  the  property  is,  but  the  law  of  the  country  of 
which  he  was  a  subject,  that  will  regulate  the  succession." 

The  legal  effect  of  these  words  has  been  formulated  in  the  well- 
known  maxim  mobUia  aequuntur  persoriam.  So  the  portion  of 
personal  estate  of  a  deceased  person  that  falls  within  the  term 
"mobUia''  is  governed,  by  the  law  of  the  country  in  which 
he  was  domiciled,  not  by  the  law  of  the  country  where  the 
property  may  have  been  at  the  time  of  his  death.  Personal 
property  has  no  locality;  it  follows  the  owner  wherever 
he  may  be  domiciled.  This  is  borne  out  by  the  decision  in 
Attomey-OeneraZ  v.  Napier  (s),  where  it  was  put  by  A  Iderson,  B., 
that  personal  property  follows  the  domicile,  and  was  treated 
as  being  in  England,  although  actually  it  was  in  India. 
"Personal  estate"  is  strictly  not  the  correct  expression  to  use,  as 
there  may  be  personal  property  which  is  not  "mobilia*':  Attorney- 
Qmeral  v.  Campbell  {t),  per  Lord  Westbury.  In  Freke  v.  Car- 
hery  {v)  Lord  Sdbome  in  his  judgment  referred  to  the  above 
passage  from  Story,  and  said,  "The  passage  which  Mr.  Fry  has 
quoted  from  Story,  in  which  the  words  of  Lord  Loughborough 
were  cited  with  approbation,  is  simply  a  translation  into  English 
of  the  maxim,  moWZia  aequuntur  personam^  That  judgment  is  of 
some  importance  in  the  present  case,  because  the  language  used  in 
the  Act  is  "personal  estate,"  and  that  expression  includes  mobilia 
in  other  countries  attracted  by  the  law  of  domicile  of  the  person 
to  whom  the  mobilia  belonged  at  the  time  of  his  death, 

(«)  6  Ex.  222;  20  L. J.  (Ex.)  173.  (<)  L.R.,  5  H.L.  539;  41  L. J.  (Ch.)  613. 

(o)  L.R.,  16  Eq.  466. 
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The  law  which  governs  this  subject  is  n 
[^  law  of  England,  but  the  law  of  nations,  ac 
^^  land  and  by  other  nations.  The  question 
this  Court,  in  interpreting  the  words  "pei 
present  case,  is  to  follow  the  example  set  1 
and  in  other  English-speaking  communit 
singular  exception  in  holding  that  "  personi 
confined,  as  "real  estate"  is  confined,  to  pro] 
principle  of  attraction  by  domicile  not  beinj 
is  in  other,  countries.  The  Court  is  bound  t( 
ment,  when  it  passed  the  Act,  was  aware  ( 
pretation  which  words  thus  used  would  re 
the  words  "personal  estate"  should  receiv 
and  interpretation  as  they  do  in  the  Cour 
they  include  mobilia  attracted  to  the  domic 
Mr.  Webb,  in  arguing  for  the  defendant, 
the  probable  injustice  that  would  arise  if  th 
adopted.  But  that  argument  appeared  t< 
Mr.  Billing  admitting — as,  indeed,  it  m 
position  that  he  should  admit — that,  ir 
the  testator  was  domiciled  in  any  of 
or  in  England,  and  had  personal  propert 
be  liable  to  duty ;  and  that,  if  a  person 
Victoria,  and  his  executor  or  administra 
out  probate,  or  administration,  here, 
possession  of  mohilia  in  Victoria,  he  m 
inserting  in  the  schedule  of  personal  estal 
only,  as  assets,  such  mobilia  as  would  be  at 
where  the  testator  had  been  domiciled.  T 
it  was  necessary  should  have  been  made  on 
appeared  to  answer  the  argument  ab  in 
urged  on  behalf  of  the  defendant.  It  is  im 
how  this  construction  may  practically  ope 
to  legislate,  but  to  express  an  interpretat 
it  was  passed.  I  therefore  think  the  quest 
in  the  affirmative. 

The  personal  estate  consists  of  two  distinc 
that  which  is  colloquially  known  as  "  stati 
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South  Wales  and  New  Zealand,  and  also  an  interest  in  a  mercantile  1881 
business  in  New  South  Wales.  There  is  no  doubt  that  the  latter  th»  Qou^ir 
forms  personal  estate,  and  is  mobilia  attracted  to  this  country  by  the  ^  ^* 
place  of  domicile  of  the  testator.  Nor  is  there  any  doubt  as  to  the 
greater  portion  of  the  other  class,  so  far  as  the  case  shows.  But  a 
question  may  perhaps  arise  as  to  the  station  property — whether 
it  is  held  under  a  mere  license  to  occupy  waste  lands  of  the 
Crown,  or  under  a  lease.  It  would  be  premature,  therefore,  to 
express  any  opinion  on  that  part  of  the  case  at  present ;  and  it  is 
advisable  to  refer  it  to  the  Master  to  ascertain  the  value  of  the 
mobilia  attracted  into  Victoria  by  the  domicile  of  the  testator. 
Judgment  will  be  entered  for  Her  Majesty  for  the  amount 
found  to  be  due  on  this  property,  leave  being  reserved  to  the 
plaintiff  and  defendant  to  apply  to  the  Court  in  the  event  of 
any  dispute  as  to  what  property  may  or  may  not  fall  within  this 
category  of  mobiliat  or  otherwise  as  the  parties  may  be  advised. 

HiGiNBOTHAM,  J.  This  Act  imposes  a  duty  on  "  the  estates, 
real  and  personal,  of  a  deceased  person."  The  brevity  with  which 
the  subject  matter  is  described,  and  the  absence  of  provisions 
similar  to  those  contained  in  the  English  Succession  Duty  Act, 
defining  the  property  subject  to  and  exempted  from  duty,  has 
caused  much  difficulty  in  the  interpretation  of  this  Act,  which 
probably  will  not  be  wholly  removed  by  the  present  decision. 

What  is  the  "real  and  personal  estate''  on  which  the  duty  is 
imposed  ?  In  the  absence  of  words  indicating  a  clear  intention  to 
extend  the  incidence  of  the  duty  beyond  Victoria,  the  duty  must 
be  held  to  be  limited  to  real  and  personal  estates  within  the 
limits  of  the  colony.  In  like  manner,  the  "Legacy"  and  "Succes- 
«Mm  Duty  Acts"  are  co-extensive  with,  and  confined  to,  the  limits 
of  the  United  Kingdom:  per  Bayley,  B.,  in  Re  Ewin  {w);  and  per 
Lord  Cottenhxim,  in  Arrwld  v.  Arnold  (x);  and  cannot  be  applied 
to  foreign  property,  so  long  as  it  remains  foreign  property :  per 
Lord  Westbury,  in  Attorney-Oeneral  v.  Campbell  (y).  On  the 
other  hand,  as  there  are  no  words  of  limitation,  I  think  that  the 
Legislature  must  be  deemed  to  have  intended  that  the  duty  shall 

(tc)  1  Cr.  &  J.,  at  p.  168.  (x)  2  My,  &  Cr.  256,  at  p.  270. 

iy)  L.B.,  5  H.L.  531 ;   41  L.J.  (Ch.)  613. 
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1881  be  paid  upon  all  real  and  personal  estates  whatsoever, 
Thk  QuedT  ^^  contemplation  of  law  situated  within  Victoria.  Ac 
Blackwood  *^**'  ^"^®'  *^®  ^^^^  would,  in  the  majority  of  cases, 
nature  of  a  succession  duty  rather  than  of  probate,  as  il 
payable  on  all  the  real  and  personal  estate  actually  in ' 
a  person  domiciled  here  at  the  time  of  his  death,  and  ] 
much  of  his  personal  estate  actually  situated  abroad,  as 
situated  here,  being  attracted  hither  by  the  domic 
owner.  The  duty  would  also  resemble  probate  dui 
further  less  numerous  cases  in  which  it  would  be  paya 
real  estate  in  Victoria,  and  on  so  much  of  the  personal 
person  domiciled  outside  Victoria  at  the  time  of  his  dej 
actually  situated  in  Victoria,  and  was  not  legally  attra 
foreign  domicile. 

Applying  this  rule  to  the  solution  of  the  question  pi 
the  special  case,  it  will  bring  under  the  operation  of 
the  whole  of  the  property  mentioned  in  the  schedu 
perhaps,  the  shares  in  the  station  property  in  New  So 
1  j  and  New  Zealand,  with  the  improvements  thereon. 

I  these  belong  to  the  class  of  movable  or  of  immovable 

must  be  determined,  I  think,  by  the  lex  rei  sUcb. 
inquiry,  Story  says.  Conflict  of  Laws,  sec.  447: — 


4- 


fi 


i*i'' 


\ 


"In  addition  to  these  (I.e.,  UndB  and  houses,  servitudes,  easemeni 

charges  on  land,  as  mortgages  and  rents  and  trust  estates)  which  ma 

universaUy  to  partake  of  the  nature  of  immovables,  or,  as  the  commc 

t  is,  to  savour  of  the  realty,  aU  other  things,  though  movable  in  1 

which,  by  the  local  law,  are  deemed  immovables,  are  in  like  manner 
\  the  local  law;   for  eyery  nation  having  authority  to  prescribe  i 

disposition  and  arrangement  of  aU  the  property  within  its  own  te 
impress  upon  it  any  character  which  it  shaU  choose,  and  no  othe 
impugn  or  vary  that  character.  So  that  the  question,  in  aU  these  ca 
much  what  are  or  ought  to  be  deemed  ex  sua  natwrd,  movables  or  : 
are  deemed  so  by  the  law  of  the  place  where  they  are  situated 
'  they  are  deemed  parts  of  the  land,  or  annexed,  as  the  common  law  v 

•  the  soU  or  freehold,   they  must  be  so  treated  in  every  place  h 

controversy  shall  arise  respecting  their  nature  and  character.     In  otl 
1 1  ^       ^  order  to  ascertain  what  is  immovable  or  real  property,  we  must  reso 

***      ',  loci  rei." 

*^     " 

I  Land  in  England,  whether  held  for  a  chattel  intere 

for  a  freehold  interest,  is  in  nature  as  a  matter  o 

movable,  and  not  movable,  and  the  doctrine,  mobUia 

personam,  is  inapplicable  to  it:  per  Selbome,  L.C.,  i 
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(z).  For  the  like  reason,  the  doctrine  is  in- 
rent  charge,  which  has  been  held  to  be  realty  not 
)erson,  and  therefore  to  be  exempt  from  legacy 
1  V.  BerchtMt  (a).  Whether  station  property, 
cements  thereon,  in  New  South  Wales  and  New 
r  does  not  come  within  the  same  category,  can 
lined,  in  my  opinion,  by  reference  to  the  laws 
es,  and  ought  not  to  be  held,  without  inquiry, 
he  class  of  movable,  or  to  that  of  immovable 
trictness,  it  lies  on  the  defendant  who,  as  owner 
,  ought  to  know  its  character,  to  prove  that  it  is 
therefore  exempt  from  duty.  See  per  Bayley,  J., 
But  the  best  course  will  be  to  refer  the  question 

0  ascertain  to  which  class,  movable  or  immovable 
n  property  in  New  South  Wales  and  New  Zealand 

The  duty  payable  under  this  Act  is  a  charge  on 
itate  of  wTiich  the  deceased  was  possessed,  or  to 
intitled,  at  the  time  of  his  death.  That  duty  is,  in 
the  nature  of  a  succession  duty,  and  not  a  probate 

that  it  is  material  to  arrive  at  that  conclusion 
ing  the  interpretation  to  be  placed  upon  the  words 
3"  as  used  in  subsec.  2  of  sec.  7  of  the  Act  No.  388. 
s  important  to  decide  that  it  is  not  a  probate  duty, 
ire  a  probate  duty,  the  sittis  of  the  property  would 
lestion  as  to  what  property  is  to  pay  duty.    The 

advanced  that  it  was  a  probate  duty  was  based 

1  provides  that  no  probate  shall  issue  till  the  duty 
But  that  section,  when  closely  examined,  rather 

I  argument  that  it  is  not  a  probate  duty,  because 
;e  be  taken  out  or  not  the  duty  has  to  be  paid; 
0  be  paid  irrespective  of  probata  All  that  that 
i  says  is  this,  "  The  sooner  the  duty  which  has  to 
ihis  Act  is  paid  the  better,  the  reward  for  paying  it 
probate  will  then  issue  at  once,"  in  other  words, 
is  a  bait  to  hasten  the  payment  of  the  duty. 

I.  466.  (a)  L.R.,  7  Ch.  192;  41  L.J.  (Ch.)  255. 

(6)    1  Cr.  9t  M.,  at  p.  155. 
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1881  If  this  duty  then  be  in  the  nature  of  a  succe^ion  duty,  the 

The  Queen  question  remains — what  is  the  meaning  of  "  personal  estater 
Blackwood  ^  ^^^^^^  it  is  8*f ®  to  lay  it  down  as  a  legal  proposition,  that  these 
words  are  to  be  interpreted  in  the  same  way  as  similar  words 
in  similar  enactments  have  been  interpreted  in  England,  by 
judicial  decisions,  unless  there  is  anything  in  this  Act  to  limit  or 
cut  down  such  interpretation.  In  the  cases  of  Re  Ewin  (c)  and  i2e 
Cigala's  Settlement  (d), these  words  "personal  estate"  in  somewhat 
similar  enactments  have  been  held  to  mean  movable  property 
which  follows  the  owner,  and  is  not  to  be  regulated  by  ii»  situSf 
and  in  Freke  v.  Carbery  (e),  per  Selbome,  L.C.,  that  personal  estate 
must  mean  mobilia;  1  Jarman  on  WiUs  (4th'  ed.)  4  n.  It  is  said 
that,  by  sec.  12,  if  a  person  died  domiciled  in  New  South  Wales, 
leaving  personal  property  in  Victoria,  that  property  being  mobUia, 
probate  could  not  be  taken  out  in  Victoria  for  the  Victorian 
property,  if  the  view  urged  for  the  Crown  were  correct,  as  there 
would  be  no  estate  in  Victoria,  and  therefore  no  duty  payable. 
But  the  answer  to  that  is  that  it  would  not  be  necessary  to 
pay  any  duty  in  Victoria,  as  the  property  would  be  attracted 
by  the  domicile  of  the  owner  to  New  South  Wales,  and  there 
would  be  nothing  to  interfere  with  the  discretionary  power  of 
the  Court  to  grant  probate,  except  the  prohibition  contained  in 
sec.  12,  which  only  applies  to  those  cases  where  the  duty  is  pay- 
able— and  not  to  cases  where  no  duty  is  payable.  I  therefore 
think  the  Court  is  right  in  deciding  that  movable  property 
situate  outside  Victoria,  belonging  to  a  person  who  dies  domiciled 
in  Victoria,  is  liable  to  the  Victorian  duty. 

Judgment  for  the  plaintiff^ 

^Lttorney  for  the  Crown :  Sutherland,  Crown  Solicitor. 
Attorneys  for  the  defendant :  Blake  <fe  RiggaU. 

(c)   1  Cr.  &  J.  151.  (d)  7  Ch.  D.  356. 

(e)  L.R.,  16  Eq.  46. 

Tote.  — Leave  to  appeal  to  the  Friyy  Council  was  subsequently  obtained  by  the 
endant. — £d. 
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►ERSON  V.  WOODBURN  (a). 

I    or    several — Interest    qf    the    parties — Extrinsic 
evidence. 

in  unambiguous  termB,  it  will  be  construed  as  joint, 
^yenantees  be  seyeral.  Where  its  language  admits  of 
1,  and  the  other  covenants  or  stit>ulations,  if  any,  of 
lution,  extrinsic  evidence  may  be  admitted  to  show 
nded  by  the  parties.    But  the  Court  is  not  to  search 


The  declaration  stated  that  the  defendant 
ointiff  that  he  would  in  due  course,  as  and 
ecome  due,  pay  and  liquidate  all  liabilities 
md  one  John  Trotter  in  connection  with 
lill  proprietors  to  their  various  creditors, 
g  fixed  at  a  maximum  amount  of  772^., 
nee].  Breach,  that  the  defendant  had  not 
5  plaintiff  had  been  subjected  to  divers 
;  him  in  respect  of  the  said  liabilities,  and 
costs  and  expenses  in  defending  himself 
Lecutions  issued  against  his  property  and 
Le  said  liabilities  .  .  .  and  had  been 
redit  and  reputation  in  his  said  trade  and 
on  est  factum;  denial  of  breach;  and  that 
ced  to  execute  the  deed  by  the  fraud  of 
I,  dated  18th  September,  1880,  was: — 

im  of  200^  sterling  in  hand,  weU  and  truly  paid  to  us 

.  .  we  do  hereby  bargain,  sell  .  .  .  unto  him 
^y,  plant,  with  book  debt?,  &a,  in  a  certain  saw  miU 
saw-mill  proprietors  at  .  .  .  under  the  style  or 
lo.  .  .  .  [Then  followed  a  power  of  attorney  to 
-m]  and  in  consideration  of  the  premises  the  said  M, 

his  heirs,  &c.,  doth  hereby  covenant  with  the 
and  J.  Trotter,  their  executors,  administrators,  and 

course,  as  and  when  the  sax^e  may  become  due,  pay 
iring  by  the  said  R.  H.  and  J.  T.  in  connection  with 
!  aforesaid,  to  their  various  creditors,  which  liabilities 
im  amount  of  772/.,  and  the  said  parties  do  hereby 

Given  under  the  hands  and  seals,  &c. 

LL,  C.  J.,  HlOINBOTHAM  and  HOLROTD,  J  J. 
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1881  The  verdict  was  for  the  plaintiff  on  all  the  issues,  with 

HxKDKBsoy  damages  1442.  68.  6d.,  assessed  as  follows:  amount  Strachan  and 
WooMUBK  ^^'®  costs,  91.  58.  6d.;  sale  of  furniture  and  effects,  60Z.;  loss  and 
damage  to  credit,  751. 

The  defendant  obtained  a  Rule  nisi  for  a  nonsuit,  on  the  gronnd 
of  the  non-joinder  of  J.  Trott  as  a  plaintiff;  or  for  a  reduction  of 
the  damages  on  the  ground  that  the  debts  proved  were  not  lia- 
bilities owing  by  the  plaintiff  and  J.  Trotter  in  connection  with 
their  business,  to  their  various  creditors. 

The  evidence  for  the  plaintiff  was  that,  at  the  date  of  the  deed, 
the  liabilities  of  R  Henderson  and  Co.  were  about  772Z.,  that 
John  and  Charles  Trotter  were  members  of  the  firm,  and  the 
defendant  had  been  a  member  and  proposed  to  become  a  member 
again ;  that  the  principal  creditor  was  one  Cooper,  for  the  machi- 
nery of  the  mill,  for  which  bills  accepted  by  the  plaintiff  for  the 
firm  were  current  for  134!.,  due  12th  December,  1880;  138{.,  due 
19th  January,  1881,  of  which  the  defendant  was  informed  at  the 
time  of  the  execution  of  the  deed ;  that  Strachan  sued  the 
plaintiff  for  ISL,  one  of  the  debts  comprised  in  the  deed  (and  in 
a  list  of  liabilities  of  the  business  given  to  the  defendant),  and 
that  the  defendant  paid  the  debt,  but  left  the  plaintiff  to  pay  the 
costs,  for  which  the  justices  made  an  order  against  him;  that  an 
order  was  made  against  the  plaintiff  by  justices  for  the  amount 
of  another  of  the  debts,  on  which  a  warrant  of  distress  issued 
(of  which  the  defendant  had  notice)  under  which  furniture  and 
effects  of  the  value  of  601.  were  sold  for  221.  58.;  that  this  stopped 
the  plaintiff's  credit;  that  the  plaintiff  had  been  carrying  on  the 
business  for  several  years  with  different  partners  from  time  to 
time;  that  the  defendant  purchased  the  interest  of  one  0.  Hen- 
derson, about  8th  July,  1880,  but  sold  out  to  another  person  soon 
afterwards;  that  the  defendant  bought  in  again  one-third  share 
shortly  before  the  date  of  the  deed,  and  as  the  plaintiff  and  J. 
Trotter  did  not  desire  him  as  a  partner,  he  bought  out  their  two- 
thirds;  that  the  bills  current  for  the  machinery  were  in  renewal 
of  previous  ones;  that  the  defendant  was  told  that  the  machinery 
did  not  really  belong  to  the  firm. 

The  evidence  for  the  defendant  was  that  the  plaintiff  professed 
to  give  him  a  complete  list  of  liabilities  of  the  firm,  and  that  he 
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1  on  the  faith  of  it;  that  afterwards,  the  plaintiff 
as  another  bill  outstanding  for  ISU,  which  he 
it  would  pay  his  third  of  it. 

d  Skinner  showed  cause-^The  plaintiff  is  the 
by  the  defendant's  breach  of  covenant;  he  was 
for  the  price  of  the  machinery,  under  a  contract 
[ring,  which  was  to  become  an  absolute  sale  on 
Trotter  came  into  the  partnership  about  the 
year  1880.  The  creditors  who  afterwards  sued 
e  mentioned  in  the  lists  handed  to  the  defendant 
ecuting  the  deed.  It  is  clear  that  these  debts 
mection  with  the  business.  The  plaintiff  had  a 
in  the  execution  of  the  defendant's  covenant; 
partnership  debts  were  accepted  by  him  person- 
were  joined  as  a  plaintiff,  he  could  not  recover 
las  suffered  no  damage.  The  plaintiff's  damage 
:ecution  on  his  goods  for  a  joint  debt,  would  not 
Q  by  his  firm:  Coryton  v.  Lithebye  (6);  Dunni- 
.  As  the  plaintiff  was  liable,  in  the  first  instance 
covenant  must  be  construed  as  several.  The 
Eit  the  surrounding  circumstances  at  the  time  of 
he  deed,  to  see  whether  the  plaintiff  had  a  separate 
equently  whether  the  covenant  is  to  be  construed 
on  Parties,  112.  The  defendant  certainly  seems 
[  the  bill  for  1342.  as  a  debt  in  connection  with 
le  paid  it,  though  not  the  costs.  The  covenant 
separate  interest,  and  was  therefore  several: 
•8  (d).  [Stawell,  C.J.  That  was  a  contract  of 
which  the  covenant  must  be  several  with  each 
)erson  could  have  properly  sued  until  he  was 
ime  V.  Botfidd  (c)  is  distinguishable,  it  was  for 
Emt  to  repair  premises  which  had  been  jointly 
:al  persons.  A  covenant  is  construed  as  joint  or 
ig  as  the  interest  is  joint  or  several:  PUM  on 
130.    [HiGiNBOTHAM,  JT.*  That  goes  rather  too 

(last  ed.  notes)  3S1.        {d)  28  L.  J.  (Q.6.)  105. 
9;  29  L.  J.  (C.P.)  70.        (e)  14  M.  &  W.  559. 
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far.  In  Sorsbie  v.  Park  (/),  Parke,  B.,  says 
are  unambiguous,  and  not  capable  of  more  t 
deed  cannot  be  construed  differently  accor 
Keightly  v.  Watson  {g),  Stawell,  C.J. 
support  Shepherd's  Touchstone,  166,  to  the  t 
V.  Collins  (A),  though  a  case  of  tort,  illus 
position;  the  person  injured  is  the  one  to  si 
fact,  an  assignment,  on  dissolution,  of  the  d 
one  partner,  extinguishing  all  liability  to  cor 
two,  and  so  is,  in  effect,  a  corrtract  of  indem 
is  alleged  and  proved.  In  Wright  v.  Imper 
the  Court  admitted  extrinsic  evidence,  th( 
the  document  was  not  ambiguous.  On  the 
Eule,  the  business  was  in  the  name  of  H 
through. 

Hodges  in  support  of  the  Rule — The  writ  < 
.  have  been  issued  separately  against  the  pla; 
ship  debt,  though  there  might  be  a  levy  on 
follows  the  judgment:  1  Chit.  Prac.  604.  Tl 
and  expressly  a  joint  covenant  with  the  plai 
the  rest  of  the  deed  supports  such  a  consti 
word  necessary  to  constitute  a  several  covcd 
interest  is  also  really  joint.  The  test  is  noi 
injury  may  arise;  it  is  whether  the  parties 
in  the  performance  of  the  covenant.  In  a  cc 
each  party  would  be  severally  interested 
Where  a  covenant  is  joint,  both  covenantees 
between  themselves,  their  interests  may  I 
Addenbrooke  {k);  Pugh  v.  String  field  (I);  . 
date  (m).  There  is  no  partnership  debt  ^ 
could  be  called  upon  to  pay,  in  which  Trot 
interested.  On  the  face  of  the  deed,  there 
to  show  any  division  of  the  partnership  asset 

(/)  12  M.  &  W.  146,  at  p.  15^.  (Jb)   4  Q.B. 

to)  3  Ex.  716;  18  L.  J.  (Ex.)  339.  L.  J.  (Q.B.)  1( 

(h)  10  Moore,  446.  {I)    3  C.K 

0)  6V.L.B.,  L.  334.  34,225. 

(m)  1  East 
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re  be  any  patent  ambignitj,  extrinsic  evidence 
itted  to  explain  it.    There  is  no  ambiguity  on  ^^ 
)venaDt.    In  effect,  there  are  two  parties  to  this  ^^ 
r  and  Trotter  of  the  one  part,  and  the  defendant 


I  think  we  have  first  to  look  at  the  covenant, 
leaning,  and,  if  it  be  ambiguous,  we  ought  then 
»t  of  the  deed ;  if  the  deed  itself  does  not  afford 
difficulty,  then  evidence  dehore  the  deed  may 
b  to  explain  away  a  difficulty  of  interpretation 
ee  of  the  document,  but  to  assist  the  Court  in 
intention  of  the  parties,  where  a  latent  difficulty 
are  the  language  admits  of  more  than  one  inter- 
the  ambiguity  is  patent,  the  document  may  be  in- 
is  case,  the  covenant  is  in  the  common  form  of  a 
[id  I  think  the  fair  interpretation  of  the  deed  is 
J  who  had  been  in  partnership,  without  having 
jnd  it  up,  or  without  having  determined  the 
st  they  were  respectively  to  take  in  the  assets, 
transfer  of  all  their  interest  to  a  third  person. 
»er  was  joint,  and  the  covenant  also  is  joint.  The 
3arch  for  difficulties,  in  order  to  obtain  the  assis- 
ic  evidence ;  such  evidence  is  only  admissible 
is  unable  satisfactorily  to  discover  the  meaning 
itself.  I  think  the  covenant  is  plainly  joint,  with 
irially  interested  in  the  partnership  assets,  and, 
(  amount  which  ought  to  have  been  paid  by  the 
of  them  ought  to  have  joined  as  plaintiffs 
cannot  see  any  insurmountable  difficulty  which 
Id  have  encountered  in  compelling  his  partner  to 
co-plaintiff,  on  giving  an  indemnity  as  to  costs, 
should  be  absolute  for  a  nonsuit. 

J.  I  was  disposed  to  think  that  the  words 
were  capable  of  two  constructions,  and,  pHmd 

an  engagement  with  the  covenantees  either 
lly.     In  that  case,  we  should  have  to  look  to  the 

Law.  FF 
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aterest  of  the  parties  which  they  inteno 
^  Watson  (n),  per  Parke,  B.,  in  orde 
he  covenantees  should  join  or  sever 
vidence  o£  the  position  in  which  the  pai 
t  the  time  the  deed  was  executed,  an 
natter  of  the  agreement,  would  be  admii 
aterest  was.  But,  when  the  covenant  is 
^ith  the  other  parts  of  the  deed,  I  am 
lusion  that  it  does  not  admit  of  two  cor 
a  legal  effect,  unambiguously  a  joint,  an 
regret  to  have  to  give  to  this  instrume 
be  evidence  shows,  the  parties  to  it  cer 
9  have.    The  Rule  for  a  nonsuit  must  I: 

HoLROYD,  J.  I  concur  in  the  judgm 
xpress  no  opinion  as  to  what  may  ha\ 
be  parties  otherwise  than  as  expressed  : 
instruction  of  the  deed,  I  have  no  doul 
e  made  inter  partes,  but,  when  exami 
wo  parties,  the  plaintiff  and  Trotter  of  i 
3  be  the  partners  in  the  firm  of  R.  Hende 
een  trading  under 'that  style;  and  the 
art,  who  also  had  claimed  to  be  a  par 
Dmpromise  had  been  made,  to  carry  oi 
!cecuted.  The  deed  states  that,  in  consi 
us"  by  the  defendant  ("us"  cannot  be  ta" 
Bint,  and  must  therefore  refer  to  the  ot 
jsign  all  the  property,  &c.,  to  the  defen 
ira  attorney  to  get  in  the  debts.  The 
le  property  of  the  plaintiff  and  Trot 
^fendant.  As  is  usual  in  such  cases,  th 
i  pay  the  liabilities  owing  by  the  j 
>nnection  with  their  business  and  trac 
irtain  amount.  In  terms,  those  were  par 
\  the  assignors  assigned  jointly,  and 
jfendant  their  attorney  to  collect  the  p; 
jfendant  covenanted  with  them  jointly 

(n)   3  Ex.  at  p.  723;  18  L.J.  (Ex. 
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partnership  liabilities.    The  deed  carefully  avoids  making  any        ]88i 
adjustment  between  the  plaintiff  and  Trotter,  as  between  them-  Hkndersom 
selves.  -„^    ^' 

There  being  no  doubt  upon  the  deed  itself^  I  do  not  think  we 
should  be  at  liberty  to  go  outside  it  to  find  any  other  meaning 
than  that  expressed  in  it;  but,  if  we  were*,  it  must  be  remembered 
that,  although  the  plaintiff  may  have  been  sued  for  debts  for 
which  he  was  directly  and  primarily  liable  to  third  parties,  yet 
Trotter,  having  come  in  and  having  taken  an  assignment  of  a 
share  in  the  assets,,  and  a  share  of  the  liabilities,  is  bound,  as 
between  himself  and  the  plaintiff,  to  pay  his  share  of  those  debts. 
From  that  it  appears  that  Trotter  had  as  direct  an  interest 
in  seeing  that  those  debts  were  paid,  as  the  plaintiff  had; 
their  interest  in  the  payment  of  the  debts  was  a  joint 
interest.  Confining  myself  to  the  deed,  I  find  a  joint  covenant, 
and  everything  in  the  deed  shows  an  intention  that  it  should  be 
joint  I  think  some  of  the  cases  do  not  sufficiently  take  into 
account  the  common  practice  of  conveyancers  in  framing 
covenants,  and  the  language  they  use.  When  A  covenants  with 
B  and  C,  their  executors,  &c.,  that  is  a  joint  covenant,  as  much  as 
if  the  word  "jointly"  were  used;  that  word  would  be  mere  sur- 
plusage. If  the  covenant  be  with  B  and  C  and  their  respective 
executors,  &c.,  that  would  be  primd  facie  a  several  covenant;  but, 
as  between  the  covenantees,  it  would  be  ambiguous,  because  they 
cannot  sue,  at  their  option,  jointly  or  severally.  There  might,  no 
doubt,  be  a  covenant  joint  in  terms,  but  made  several  in  its 
operation  by  another  clause  in  the  same  deed. 

Rule  absolute  to  enter  a  nonauit 

Attorney  for  the  plaintiff:  Skinner. 

Attorneys  for  the  defendant:  Lyons  <b  Turner,  for  Gealce, 
Daylesford. 


E^'D  OF  MICHAELMAS  TERM. 


FF2 


Digitized  by 


Google 


CASE 

DKTIBMIir£B  BY  TH 

OPREME  COURT  C 

A  T    L  A 


HILARY  TERM.  XLV 


BBAIKE,  Appbllakt,  v.  SUMM£ 

I^yktaiMt — Liabiliiy  of  ot 

rhe  occupier  of  premifles  is  liable  for  a  nuisance 
>perty,  by  reaaon  of  the  ordinary  user  of  drains 
istmcted  by  such  occupier. 

Appeal  from  the  County  Court,  Mell 
at  the  defendant  being  the  owner  of 
e  plaintiff,  wrongfully  and  negligentl 
B  property  to  flow  on  to  the  plain 
lereof  the  house  erected  on  the  plaintif 
le  case  was  tried  by  the  judge  and  a  ji 
e  plaintiff  at  the  close  of  her  case.  The 
IS  that  the  defendant  occupied  land  an 
e  plaintiff's  land;  that,  about  ten  yc 
IS  put  in  the  defendant's  property,  v 
rson;  that  about  three  years  ago  the 
damp  near  the  drain;  that  the  pU 
fendant,  who  said  that  if  plaintiff  w( 
ain  under  her  front  door  to  carry  t 
fendant  had  allowed  his  drain  to  bec( 
pe  being  too  small  to  carry  off  the 
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drain.  The  judge  nonsuited  the  plaintiif,  on  the  ground  that  the       1881 
defendant  was  not  responsible  for  the  leakage  from  the  drain,     Brains 
and  it  was  not  proved  that  he  had  anything  to  do  with  the  drain.    ggnJiTOi. 

Badges,  for  the  appellant,  was  stopped  by  the  Court. 

Hood,  for  the  respondent — There  was  no  evidence  that  the 
defendant  had  made  the  drain;  he  is  only  occupier  of  the 
premises,  and  so  not  liable,  except  for  not  cleansing  the  drain. 
The  cause  of  the  damage  complained  of,  appears  to  be  the  small- 
ness  of  the  outlet.  If  a  chimney  had  fallen,  from  its  bad 
construction,  the  occupier  would  not  be  liable  for  any  damage 
done  by  its  fall.  It  is  not  shown  that  the  defendant  had  notice 
of  the  faultiness  of  the  construction  of  the  outlet. 

Feb  Cubiah  (a).  There  is  evidence  uncontradicted  that  the 
defendant  occupied  the  land  and  thi-ee  cottages  adjoining  the 
plaintiff  s  house,  and  from  and  through  which  the  drain  pipe 
that  caused  the  nuisance  came.  As  occupier,  the  defendant  would 
be  primd  facie  liable  for  a  nuisance  arising  from  the  defective 
repair  or  cleansing  of  the  drains  of  the  premises  occupied  : 
RusaeU  v.  Shenton  (b).  The  owner  of  the  premises  is  not  liable 
merely  as  owner.  He  would  be  liable,  if  he  were  in  possession, 
as  well  as  the  owner  of  the  property :  White  v.  Hindley  Local 
Board  of  Health  (c);  or  if,  having  made  the  thing  from  which  the 
nuisance  proceeded,  he  kept  it  under  his  own  control:  per 
BlaMurn,  J.,  in  Brown  v.  Bussdl  (d);  or  if  he  let  his  propei-ty 
and  received  rent  for  it  with  the  nuisance  upon  it,  "for  he 
transferred  it  with  the  original  wrong ;  this  demise  affirms  the 
continuance  of  it-'' Boseiuell  v.  Pi^ior  (e).  But  the  owner  would » 
not  be  liable  for  a  nuisance  caused  by  the  user  by  the  tenant  of 
something  erected  by  the  owner  which  was  not  itself  a  nuisance, 
in  such  a  way  as  to  create  a  nuisance:  Rich  v.  Basterfidd  (/). 
The  owner  of  these  cottages  and  land,  therefore,  would  or  would 

<a)  HionfBOTRAM,    Williams,    and  (c)  L.R.,  10  Q.B.  219. 

HouwYD,  JJ.     Stawkll,   C.J.,    was  (ri)  L.R.,  3Q.B.  atp.  261. 

oigaged  on  this,   and  some  following  (e)  2  Salk.  460. 

^yi,  at  Nisi  Prius.  (/)  4  C.B.  783, 

(6)  3Q.&448. 
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1881       not,  be  liable  for  this  nuisance  according  to  circumstances;  but 
B&AiNi      the  defendant,  if  he  be  the  occupier,  would  certainly  be  liable,  if 
SuMMsss.    *^®  nuisance  were  proved.    The  appeal  will  be  allowed  with 
costs,  and  the  cause  reheard. 

Appeal  alUnjoed, 

Attorneys  for  the  appellant:  Taylm^  Jk  Manton,  . 
Attorneys  for  the  raspondeut:  &illott  &  Snowden. 


Nov.  21,  25.  ARCHIBALD,  Appellakt,  v.  PRUDEN,  RESPONDEirr. 

Negligence — Measure  ofdajnages — Interference  by  the  Court  to  increase  anumwt. 

In  an  action  to  recoyer  damages  for  injuries  sustained  by  reason  of  the  negligence 
of  the  defendant,  there  being  no  measure  of  damages,  the  Court  will  not  interfere 
to  increase  the  amount  of  damages,  unless  it  is  clearly  shown  that  the  joiy  have 
been  guilty  of  misconduct,  or  have  omitted  to  consider  some  element  in  the  lost 
suffered  by  the  plaintiff,  or  have  made  an  undoubted  mistake. 

Appeal  from  the  County  Court,  Sale.  The  plajnt  was  to 
recovei  damages  for  injuries  suffered  by  the  plaintiff  from  falling 
down  a  cellar  of  the  defendant's,  the  trap  of  which,  in  the  street, 
was  left  open.  The  case  was  tried  by  the  judge  and  a  jury.  The 
defendant  paid  into  Court  lol.  and  costs,  for  which  amount  the 
jury  gave  a  verdict.  The  judge  refused  an  application  for  a  new 
trial.  The  evidence  for  the  plaintiff  showed  that  the  expense  out 
of  pocket  occasioned  to  him  amounted  to  191,  The  evidence  for 
the  defendant  was  that,  about  a  fortnight  after  the  accident,  a 
friend  of  the  plaintiff  called  upon  the  plaintiff,  and  was  asked  to 
help  him  make  out  his  claim  against  the  defendant;  that  a  state* 
ment  was  accordingly  drawn  up,  which  the  plaintiff  approved, 
amounting  to  lol,  158.,  as  compensation  for  the  plain tiff^s  losses. 

Hodges  for  the  appellant — The  jury  have  disregarded  the 
evidence  before  them ;  it  was  shown  that  the  previous  estimate 
of  the  damage  suffered  by  the  plaintiff  was  incomplete,  and  was 
not  authorised  by  him  as  an  estimate  to  bind  him ;  it  was  made 
recently  after  the  injury,  and  before  everything  was  ascertained. 
It  is  clear  that  the  jury  have  not  considered  all  the  elements  of 
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the  damage  which  the  plaintitf  proved  before  theni,  and  there  was  I88I 
no  contradiction  of  this  evidence.  The  least  the  plaintiff  is  Archibald 
6ntiUed  to  is  all  that  he  was  out  of  pocket  by  reason  of  the 
injury.  The  plaintiff  is  therefore  entitled  to  a  new  trial:  PhiUipa 
V.  London  omd  8.W,  H  Coy.  (a) ;  Folvey  v.  StanfordQ))\  Beattie 
V.  Moore  (c).  If  the  jury  have  evaded  the  duty  of  applying  their 
minds  to  the  consideration  of  the  amount  of  the  diamages,  the 
Court  ought  to  treat  their  verdict  as  no  verdict  at  all :  Kelly  v. 
Sk^iock  (d). 

Eood  for  the  respondent — No  case  has  been  made  out  for 
interfering  with  the  verdict  of  the  jury.  Nor  has  it  been  shown 
that  the  judge  was  altogether  wrong  in  the  exercise  of  his  dis- 
cretion in  refusing  a  new  trial.  In  KeUy  v.  Sherlock  (d),  Mellor  J. 
says,  he  would  certainly  have  been  better  satisfied  if  the  jury  bad 
assessed  the  damages  on  a  higher  scale,  but  he  could  not  perceive 
that  there  was  any  misdirection  by  the  judge,  or  any  mistake  as 
to  their  duty  on  the  part  of  the  jury,  to  justify  the  Court  in 
interfering  with  the  assessment  of  the  damages.  All  the  cases, 
except  that  of  Phillips  v.  London  and  S,W,R.  Coy.  (which  was 
exceptional),  are  cases  in  which  merely  nominal  damages  had 
heen  given,  as  also  is  Armytage  v.  Haley  (e).  It  cannot  be 
demonstrated  that  Ibl,  is  an  unreasonably  small  amount,  where 
the  claim  is  only  19Z.  The  jury  may  well  have  thought  that  some 
of  the  items  of  the  plaintiff's  expenses  were  not  reasonable  in 
amount;  and  that  is  a  matter  entirely  within  their  cognisance. 
The  amount  in  dispute  is  very  small,  and  the  court  below  would 
be  justified  in  following,  under  sec.  122  of  the  "  County  Court 
Statute  1869"  (No.  345),  the  practice  of  this  Court  in  refusing  on 

that  ground  to  grant  a  new  trial. 

Cur.  adv.  vvXt. 

HiGiNBOTHAM,  J.    This  is  an  appeal  from  the  County  Court  at     j^^p.  25. 
Sale.     The   action  was   brought  by   the  plaintiff  against  the 
defendant  for  negligence  in  leaving  open   and  unguarded,  a 
trap-door  into  a  cellar  in  a  public  street  in  Sale.     The  plaintiff 

(a)  5  Q.B.D.  78;  49  L. J.  (Q.B.)  233.         (rf)  L.R.,  1  Q  B.  686;  36  L. J.  (Q.B.)  209. 
16)  LR.,  10  Q.B.  64;  44  L.  J.  (Q.B.)  7.      (e)  4  Q.B.  917 ;  12  L.  J.  (Q.B.)  323. 
(c)2L.R.(Ir.)28. 
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1881  fell  into  the  cellar,  and  received  an  injuiy,  not  eerious  or 
Archibald"  permanent,  but  such  as  to  keep  faim  from  his  employment  for 
p  ^-  upwards  of  three  weeks,  and  which  caused  faim  to  lose  his  wages  for 
that  time.  He  was  also  put  to  some  expense  in  the  employment 
of  medical  assistance  and  attendance.  The  defendant  paid  15L 
into  Court,  and  plaintiff  claimed  more.  The  jury  found  for  the 
defendant,  and  the  learned  judge  of  the  County  Court  sub- 
sequently refused  a  motion  that  was  made  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  perverse  and  against  evidence,  and 
that  the  damages  were  too  small.  Against  his  decision  on  that 
motion,  the  present  appeal  is  made.  The  claim  of  the  plaintiff  was 
marked  by  great  moderation;  evidence  was  given  that  he  Baid 
he  did  not  desire  to  make  money  out  of  the  transaction,  bat 
merely  wanted  compensation  for  the  injuries  he  had  sustained. 
He  did  not  deny  or  withdraw  that  statement  at  the  trial.  He 
gave  evidence  as  to  the  expenses  he  incurred  by  the  accident, 
and  proved  that  he  was  money  out  of  pocket  to  the  extent  of 
19{.  Os.  6d  A  witness  who  had  been  consulted  by  the  plaintiff, 
and  who  had,  at  his  request,  prepared  a.  list  of  the  expenses 
which  the  plaintiff  had  incuiTcd,  was  called  for  the  defendant, 
and  proved  that  the  list  he  made  out  amounted  to  Ibl  los,, 
between  32.  and  U,  less  than  the  plaintiff  claimed;  but  the 
plaintiff  said  he  had  dissented  from  it  at  the  time  it  was  made. 
The  jury  gave  a  verdict  for  the  15?.  paid  into  court,  which  was 
less  than  the  estimate  made  by  the  principal  witness  for  the 
defendant. 

If  I  were  called  on  to  assess  the  damages,  I  should  arrive 
at  a  decision  different  from  the  jury;  but  it  cannot  be  too 
distinctly  understood  that  this  is  a  Court  of  Appeal,  and  it  is 
not  the  duty  of  this  Court  to  assess  the  amount  of  damages  to 
which  a  plaintiff  is  entitled,  on  the  evidence  given  in  the  court 
below.  It  is  our  duty  to  consider  whether  it  has  been  clearly 
shown  that  the  jury  have  committed  a  mistake,  or  been  guilty  of 
misconduct,  for  it  is  only  in  such  cases  that  the  Court  is  at 
liberty  to  interfere  with  the  finding  of  a  jury  as  to  damages 
Misconduct  has  been  charged  in  this  case,  and  the  veixiict  has 
been  challenged  as  perverse,  but  we  are  not  satisfied  that  this 
serious  accusation  has  been  proved.     Then  again,  if  a  jury 


Digitized  by 


Google 


XLV  VICT. 

ike  in  finding  the  damages,  as  if  tliey  make  a 
or  neglect  to  assess  damages,  or,  which  is  the  ~Ai 
ve  nominal  damages  only,  when  the  evidence     ^ 
sat  substantial  damage  has  been  sustained,  or  if 
>f  consideration  some  material  element,  in  any  of 

Court  can  correct  the  mistake,  in  reviewing  the 
ipe  V.  London  and  S.  W.  My.  Coy.  (/).  But 
no  right  to  overrule  the  verdict  of  a  jury  as 
rely  because  it  takes  a  different  view  from  that 

have  taken:  per  Brett,  J.,  in  Bridges  v.  North 

at  case,  it  has  not  been  shown  clearly  to  my 
at  the  jury  have  made  any  mistake.  Thej 
its  of  the  damages  before  them,  except,  perhaps, 
ctual  pain  and  suffering  of   the  plaintiff,  and 

withdraw  the  statement  he  made  before  the 
were  justified  in  considering  that  he  made  no 
bodily  injury.  It  was  competent  for  them  to 
er  he  had  made  claims  that  were  reasonable  or 
proper  for  them  to  tax  those  claims,  and,  if  they 
.ry,  reduce  the  amount.  The  jury  did  reduce  the 
3  by  U.  I  have  very  reluctantly  arrived  at  the 
L  as  the  learned  judge  of  the  County  Court,  and 
IS  not  been  clearly  proved  that  the  jury  made  a 

were  the  proper  tribunal  to  assess  the  damages, 
\g  ought  not  to  be  disturbed.    The  appeal  will  be 


The  amount  in  dispute  is  small  in  this  case,  but 
reat  importance  is  involved,  which  is  agitating  the 
rts  of  the  British  dominions — how.  far  judges  are 
irfering  with  the  amount  of  damages  given  by  a 
}n  of  tort.  In  an  action  of  contract,  judges  may 
erfere  with,  or  review,  the  finding  of  the  jury  as 
ause  in  such  actions  there  is  generally  some  fixed 
r  by  which  the  damages  may  be  measured.  So, 
ions  of  tort  there  is  a  measure  of  damages,  as  in 

;  49  L.  J.,  Q.6.  233.         {g)  L.R.,  7  E.  &  Ir.  Ap.,  at  p.  236. 
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1881       trover,  the  value  of  the  goods;  in  actions  under  Lord  (7ampbeK'9 

AbohibauT  -^ct,  the  net  income  of  the  deceased,  and  his  age  at  the  time  of 

p  ^*  his  death,  afford  some  measure  of  the  loss  inflicted  upon  his 

family.    But,  in  most  actions  of  tort,  there  is  no  rule  by  whiA 

the  Court  may  measure  the  damages. 

We  have  now  to  consider  how  far  the  Court  is  justified  in 
interfering  in  actions  of  tort  in  which  there  exists  no  measure  of 
damages.  Except  in  cases  of  misconduct  of  the  jury  clearly 
proved,  I  do  not  think  we  ought  to  interfere  with  the  finding  as 
to  the  amount  of  the  damages.  In  the  present  case,  I  do  not 
think  the  damages  are  anything  like  sufficient,  but  I  cannot  see 
that  the  jury  were  guilty  of  any  misconduct,  or  entirely  misap- 
prehended the  question  before  them.  In  Phillips  v.  London  and 
S.W.R.  Coy,  (A),  I  think  the  Court  went  to  the  extreme  limits  of 
interference.  The  present  case  is  distinguished  from  that  by  the 
evidence  of  Campbell  as  to  the  estimate  of  the  loss  suffered  by 
th«  plaintiff,  amounting  to  15L  158.,  which,  he  said,  was  drawn 
up  under  the  plaintiff's  directions,  and  with  which  he  said  the 
plaintifi  expressed  himself  satisfied.  Neither  the  plaintiff  nor 
the  jury  was  bound  by  that  statement;  but  the  juiy  might 
accept  it,  and  it  afforded  some  evidence  on  which  the  jury  might 
limit  the  damages  to  that  amount. 

HoLROYD,  J.     There  were  several  elements  in  the  loss  suffered 

by  the  plaintiff,  and  the  jury  wer'e  sole  judges  of  the  amount  to 

be  allowed  under  each  head.     It  does  not  appear  how  they 

arrived  at  the  amount  of  their  verdict,  so  that  it  is  impossible  for 

us  to  say  that  they  have  omitted  any  element  which  they  ought 

to  have  considered.     For  that  reason,  I  think  the  verdict  ought 

not  to  be  disturbed,  though  I  think  it  should  have  been  for  a 

larger  amount. 

Appeal  dismissed. 

Attorney  for  the  appellant :  0.  W.  0,  Butler,  for  Wise,  Sale. 

Attorneys  for  the  respondent:  Plummer,  {or  Bencraft  rf;  Patten^ 

Sale. 

(h)  5  Q.B.D.  78 ;  49  L.  J.  (Q.B.)  233. 
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In  bb  WILLIAM  MARSHALL,  ▲  Pbisonsb.  188  L 


Haheas  eorpua—VommUtnent  Jor  trlcU  at  next  court  qf  general  Mestions^Remand  y^p^  22,  25. 
to  court  of  asshe  by  chairman  of  JUs  own  motion — Act  No.  502  (Judicature), 
tecs.  13,  32. 

A  Court  of  general  sessions  has  no  power  to  discharge  a  prisoner  who  has  not 
been  tried.  Where  a  prisoner  was  oommitted  by  jnstioes  for  trial  at  the  next 
general  sessions,  which  sat  on  the  following  day,  and,  in  the  absence  of  any  pro- 
Mcator  for  the  Queea  on  that  day,  the  chairman  remanded  the  prisoner  for  trial 
at  the  next  Court  of  assize  in  the  district: — Held,  that  the  prisoner  was  not 
illegally  in  custody. 

Dwyer  moved  for  the  issue  of  a  writ  of  habeas  corpus — The 
prisoner  was,  on  14th  November,  committed  by  justices  at  Bairns- 
dale,  for  trial'at  the  next  court  of  general  sessions  held  at  Bairns- 
dale.  That  court  opened  on  the  next  day.  The  prosecutor  for  the 
Queen  was  not  present,  having  been  informed  that  there  were  no 
cases  for  trial.  The  chairman  of  the  court  announced  that  there 
was  no  business  before  the  court  for  those  sittings,  and  was  about 
to  adjourn  the  court,  when  he  was  informed  that  the  prisoner 
had  been  committed  for  trial  on  that  day,  and  application  was 
made  that  he  should  be  brought  before  the  court.  This  applica- 
tion was  refused,  and  the  court  was  adjourned  till  3  p.m.  on 
the  same  day.  At  that  hour  the  prisoner  was  placed  at  the  bar, 
and  the  chairman  stated  that  he  then  had  a  presentment  before 
him  signed  by  the  prosecutor  for  the  Queen.  The  prosecutor  was 
not  present.  The  chairman  then  remanded  the  prisoner  for  trial 
at  the  next  Court  of  Assize  at  Sale;  The  warrant  of  commitment 
by  the  justices  was  in  the  Form  XI.  in  Schedule  2  of  **  The 
Justices  of  the  Peace  Statute  1865"  (No.  267).  That  warrant  was 
exhausted  on  the  15th,  when  the  court  to  which  he  was  com- 
mitted for  trial  sat.  No  fresh  warrant  was  issued,  and  no  legal 
warrant  now  exists  to  justify  the  detention  of  the  prisoner.  He 
was  entitled  to  be  tried  or  discharged  on  that  day.  There  was 
not  even  any  application  on  behalf  of  the  Crown  for  a  remand. 
If  the  Crown  was  not  bound  to  prosecute  him  at  those  sessions, 
it  would  not  be  bound  to  do  so  at  the  next  or  any  following 
sessions,  and  the  prisoner  might  be  kept  in  custody  for  an 

indefinite  time,  without  trial. 

Cur,  adv,  wit 
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In  re 
Marshall. 

^00.26. 


Per  Curiam  (a).  An  application  has  been  made  f 
habeas  corpus  directed  to  the  keeper  of  the  lock-up 
dale,  commanding  him  to  bring  up  the  body  of  Willia: 
and  show  for  what  cause  he  detains  him.  We  are  ini 
the  prisoner  has  been  committed  to  gaol  on  a  warra 
XI.,  under  sec.  56  of  "  The  Justices  of  the  Peax^  Sta 
The  affidavit  on  which  the  application  is  made  stat 
prisoner  was  committed  on  the  14th  November  by  1 
in  petty  sessions  at  Baimsdale  to  take  his  trial  at  t 
general  sessions,  to  be  holden  there  on  the  followin; 
November.  On  loth  November,  the  court  was  held, 
being  chairman.  He  announced  that  there  was  no  bui 
ti*ansacted,  and  was  about  to  adjourn  the  court  wl 
stated  that  there  was  a  prisoner  in  gaol,  who  had  been 
for  trial  before  that  court,  and  he  applied  that  tl 
might  be  brought  up  and  discharged.  The  chairman 
application. 

It  was  contended  upon  these  facts,  that  the 
commitment  was  exhausted,  and  that  the  prisoner  ' 
iinlawful  cu8to4y.  This  contention  is,  in  our  opi 
neous,  and  rests  on  a  mistaken  view  of  the  powers 
of  courts  of  general  sessions.  Courts  of  Assize  and 
Criminal  Court  have  the  power,  as  well  by  section 
No.  502,  as  by  the  commission  of  the  judge  who  presic 
coui*ts,  to  deliver  the  gaol  at  the  place  where  the  coui 
and  the  power  seems  to  carry  with  it  by  implicatic 
ponding  duty.  The  section  of  the  Act  does  not  aj 
case  of  a  prisoner  who  has  been  committed  for  trial 
of  general  sessions;  but  all  prisoners  who  have  been 
for  trial  at  the  Court  of  Assize,  or  the  Central  Crin 
ought  either  to  be  put  on  their  trial,  or  to  be  dischai 
Court  in  the  event  of  no  sufficient  reason  being  gi^ 
postponement  of  trial.  The  court  of  general  session 
has  no  power  to  discharge  any  prisoners,  except  those 
been  tried  and  acquitted  before  it. 

The  Attorney-General,  acting  for  the  Crown,  ii 
obligation,  that  we  are  aware  of,  to  proceed  against  prii 

{a)    HlOINBOTHAM,  WiLLIAMS,  and  HOLROTD,  JJ. 
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mitted  for  trial  at  the  court  of  General  Sessions,  at  the  session  •  ISSI 
of  that  court  next  following  the  commitment;  and  it  is  only  jnr* 
indirect!  J  and  in  consequence  of  the  provisions  madefor  delivering 
the  gaol,  that  the  Crown  is  compelled  to  prosecute,  at  the  sittings 
following  commitment,  persons  committed  for  trial  at  Courts  of 
Assize  and  the  Central  Criminal  Court.  The  liberty  of  the  sub- 
ject is  insured  by  other  means.  In  cases  of  misdemeanor,  a  com- 
mitment rarely  takes  place,  and  bail  is  always  obtainable.  When 
a  person  is  committed  for  trial  for  treason  or  felony,  the  "  Habeas 
Chrpus  Act,"  31  Car.  IL  Cap.  3,  guards  against  unduly  long 
detention.  By  sec.  7,  such  person,  if  not  brought  to  trial 
sooording  to  his  prayer  or  petition  in  the  next  term,  sessions  of 
oyer  and  terminer,  or  general  gaol  delivery  after  commitment,  is 
entitled  to  be  discharged  on  bail ;  and  if  he  be  not  tried  at  the 
second  term,  sessions  of  oyer  and  terminer,  or  general  gaol 
delivery  after  commitment,  he  shall  be  discharged  from  imprison- 
ment absolutely.  But  in  no  case  can  the  Crown  be  deprived  of 
a  reasonably  sufficient  time  to  collect  the  evidence,  and  prepare 
the  presentment  to-be  filed  against  a  prisoner.  We  think,  there- 
fore, that  the  Chairman  of  the  Court  of  General  Sessions  had  not  the 
power  to  accede  to  the  first  application  which  was  made  to  him  to 
discharge  this  prisoner,  and  that  he  acted  rightly  in  refusing  it. 

The  affidavit  proceeds  to  state  that  the  chairman  adjourned 
the  court  until  3  o'clock  the  same  day,  that  the  prisoner  was  then 
brought  up,  and  the  chairman  stated  that  a  presentment  had  been 
filed,  which  was  signed  by  Mr.  Armstrong,  Prosecutor  for  the 
Qaeen,  who,  however,  was  not  in  attendance ;  that  Mr.  Dwyer, 
the  counsel  for  the  prisoner,  then  applied  that  the  case  should  be 
proceeded  with  or  the  prisoner  should  be  discharged,  but  that  the 
chairman  refused  to  grant  either  request,  and  remanded  the 
prisoner  to  the  next  sittings  of  the  Assize  Court  at  Sale.  It  is 
now  contended  that  the  prisoner  ought  to  have  been  discharged, 
that  the  chairman  had  no  power  so  to  remand  him,  and  that  the 
prisoner  is  consequently  now  in  illegal  custody.  We  are  of 
opinion  that  the  chairman  had  no  more  power  to  discharge  the 
prisoner  when  he  was  brought  up  in  the  afternoon,  than  he  had 
in  the  morning,  and  that  he  had  jurisdiction  to  remand  him  for 
trial  at  the  Sale  Court  of  Assize. 
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1881  By    sec.    13    of    the   JuAicatii/re  Act  it    is   provided  that 


/nre  ^1  and  for  eveiy  bailiwiok  there  shall  be  a  court  of  General 
Mamhall.  Sessions  of  the  Peace/ which  shall  have  jurisdiction  in  and 
through  the  bailiwick^  and  shall  proceed  in  like  manner  as  the 
courts  of  Quarter  Sessions  of  the  Peace  in  England,  and  shall 
stand  in  the  same  relation  to  the  Supreme  Court  as  such  last- 
mentioned  courts  were  and  stood  in  relation  to  the  Court  of 
Queen's  Bench.  And  by  sec.  32,  it  is  provided  that  nothing  in 
the  section  as  to  the  powers  of  a  Judge  of  the  Supreme  Court  to 
transfer  a  trial  from  the  General  Sessions  to  the  central  bailiwick 
or  Court  of  Assize,  shall  deprive  the  justices  at  general  sessions 
of  the  power  of  certifying  and  transmitting  at  their  discretion 
any  indictment  or  presentment  found  or  made  before  them  for 
trial  in  the  same  bailiwick,  either  at  the  Central  Criminal 
Court  or  at  the  assizes^  as  the  case  might  be. .  In  i2.  t. 
WetheraU  (&),  it  was  decided  that  the  court  of  Quarter 
Sessions  in  England  possessed  the  power  to  remand  for  trial  at 
the  Assize  Court,  any  prisoner  against  whom  an  indictment  had 
been  found  by  the  pourt  of  Quarter  Sessions,  although  it  had  not 
been  removed  to  the  Queen's  Bench  by  certiorari.  We  think, 
therefore,  that  the  justices  had  power  to  transmit  for  trial  at  the 
assizes  a  presentment  This  is  not  the  first  occasion  on  which  a 
court  of  General  Sessions  has  certified  and  transmitted  a  present- 
ment to  a  Court  of  Assize.  A  case  so  transmitted,  jR.  v.  Vibertt 
was  tried  before  Mr.  Justice  Higinbotham,  in  February  last, 
at  the  Sandhurst  Assize  Court,  and  no  objection  was  taken  by 
the  prisoner  s  counsel.  The  Chairman  in  the  present  case  had  a 
presentment  before  him,  the  signature  of  which  he  was  bound  to 
take  judicial  notice  of.  He  might  remand  the  prisoner  to  the 
next  Court  of  Assize,  but  he  had  no  power  to  discharge  him. 
He  did  remand  him.  The  prisoner,  therefore,  appears  to  be 
still    in   lawful    custody,  and  the  application  for  the  habeas 

corpus  must  be  refused. 

Application  refused. 

(6)  H.  &  B.  381. 
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SMITH,  AdiosistrAtriz,  &p.,  v.  THE  MAYOB  &o.  OF  EMERALD  HILL. 

*'ne  Statute  qf  Wrongs  18^"  (NoJ  251  J,  PaH  IL-^Negligence—Condtibutory         188I 
negligence — Direction  tq  jury — Excessive  damc^ges. 


.  In  an  action  againat  a  municipal  corporation  for  negligence,  where  a  person  has 
lost  his  life  by  passing  along  a  raised  unfenced  road  in  the  municipality^ 
nbmei^ged  by  a  sudden  and  utiusual  flood  rising  in  the  night-time,  it  is  a  proper 
direction  to  the  jury  that  the  defendants  would  be  liable,  unless  they  considered 
that  the  deceased  had  foolishly  and  recklessly  formed  an  opinion  that  he  could 
iafely  proceed  along  such  road. 

The  finding  of  a  jury  on  the  amount  of  damages  will  not  be  disturbed,  unless  it 
can  be  shown  that  there  has  been  undoubted  mist&ke  or  misconduct  on  tiieir  part. 

Action,  under  "The  Statute  of  Wrongs  1865**  (No.  251),  Part 
IL,  for  negligence. 

Declaration. — {Itrst  count.)  That  after  the  coming  into  operation  of  the 
^*  Local  Oovemment  Act  1874"  and  at  the  time,  &c.,  the  defendants  were  a  muni- 
cipality, &C.,  and  had  the  management  of  all  streets  and  roads,  &c.,  and  raised 
the  surface  of  a  street  within  their  district,  called  Ferrars-street,  and  thereby 
rendered  it  dangerous  for  persons  lawfully  travelling  along  and  using  it,  and 
aegligently  omitted  to  fence  or  guard  the  sides  of  it ;  and  the  deceased  with  his 
horse  and  cart  was  lawfully  travelling  along  the  said  street,  and  by  reason  of  the 
said  negligent  omission  to  fence  or  guard,  the  deceased,  with  his  horse  and  cart, 
was  precipitated  from  off  the  said  street  into  a  deep  pool  of  water  beside  the 
street,  and  was  drowned.  {Second  count), — That  there  was  within  the  defendant's 
district  a  hole  near  a  public  street,  which,  from  want  of  sufficient  protection,  was 
dangerous  to  the  passengers  along  such  street,  within  the  meaning  of  the  Act,  &c., 
and  the  deceased,  &c.  {as  in  first  count.)  Pleas  (1)  Not  guilty;  (2)  {to  Oie 
Hcond  count)  denial  that  the  hole  was  dangerous  to  passengers  along  the  street. 

The  defendants  had  caused  the  street  to  be  raised  some  feet, 
where  it  passed  over  a  flat  subject  to  inundation  at  times  of 
unusual  floods.  During  the  night  before  the  accident,  a  heavy 
and  unusual  flood  had  come  down  unexpectedly.  Very  early  the 
next  morning,  the  deceased,  a  butcher's  assistant,  drove  along 
the  street  on  his  master's  business,  but  was  warned  by  several 
persons  that  it  would  be  very  dangerous  to  proceed  further.  He 
however,  went  on,  and,  at  the  spot  in  question,  appeared  to  turn 
back,  but,  by  the  force  of  the  current,  or  by  mistaking  the 
position  of  the  road,  he,  with  the  horse  and.  cart,  went  over  the 
side  of  the  street  into  deeper  water,  and  was  drowned.  There 
was  some  evidence  that  there  was  a  slight  excavation  at  the  side 
of  the  street,  at  that  spot,  in  which  water  lay  when  there  was  no 
flood.  The  deceased  was  22  years  of  age  at  the  time  of  his  death, 
and  was  earning  about  21.  5^.  a*  week,  with  58.  or  65.  more  as 


Nov.  26. 
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iB8l        perquisites.    The  evidence  of  an  actuary  gave  his  expectation  of 

Smith      life  as  36  years,   and   estimated  the  value  of  his  income  on 

MikYOB,  &a,  ^^^  ht^iB  as  17612.    The  learned  judge,  WUliama,  J.,  told  the 

oF^uiuLD  juiy  that  the  question  whether  the  street  was  dangerous  to 

persons  using  it,  was  entirely  for  them  to  determine;  that  if  the; 

considered  it  was,  they  would  prohably  think  some  fence  ought 

to  have  been  erected,  and  if  so,  they  would  be  entitled  to  find  the 

defendants  guilty  of  negligence;  that  mere  want  of  care  on  the 

part  of  the  deceased,  would  not  exonerate  the  defendants. 

The  jury  gave  the  plaintiff  a  verdict  for  10002.  for  the  wido\f, 
and  3002.  for  the  only  child  of  the  deceased, — finding,  on  the  1st 
count,  that  there  was  negligence  on  the  part  of  the  defendants; 
on  the  2nd  count,  that  the  hole  was  exceedingly  dangerous;  and 
that  the  deceased  had  not  been  guilty  of  contributory  negligence. 

Hodges,  for  the  defendants,  moved  for  a  Rule  nisi  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  against  the  evidence, 
that  the  damages  were  excessive,  and  of  misdirection — The 
misdirection  complained  of  was  in  the  judge  telling  the  jury 
that  if  the  road  had  been  fenced,  the  accident  might  not  have 
happened;  that  the  mere  carelessness  of  the  deceased  would  not 
disentitle  the  plaintiff  from  recovering,  if  the  defendants,  in  the 
exercise  of  proper  care,  might  have  prevented  the  accident, 
as  in  Tuff  v.  Warman  (a).  Such  a  direction  was  likely  to 
mislead  the  jury;  the  proper  question  for  them  was  whether  the 
deceased,  by  the  exercise  of  ordinary  care,  could  have  avoided  the 
injury.  Tuff  v.  Warman  (a)  was  a  case  of  collision.  [Williams,  J. 
I  did  not  go  the  whole  length  of  the  doctrine  laid  down  in  that 
case.  I  asked  the  jury  whether  the  deceased  had  foolishly  and 
recklessly  formed  an  opinion  as  to  the  safety  of  going  along  that 
street;  and  this  part  of  my  direction  I  took  fixmi  the  judgment  of 
the  Coui-t  in  Leahy  v.  Stuart  (b).  If  the  direction  be  right  the 
question  of  contributory  negligence  is  surely  for  a  jury.  The 
only  decision  to  the  contrary  is  Munro  v.  Shire  of  St.  Amaud  (c). 
That  case  shows  that  the  question  of  contributory  negligence  is 
not  always  exclusively  a  jury  question.    A  plaintiff,  in  an  action 

*      (a)   5  C.B.  (N.S.)  at  p.  585;  27  L.J.        {b)  3  V.L.R,,  L.  310. 
(O.P.)  322.  (c)  6  V.L.R.,  L.  217. 
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nnot  succeed,  if  It  is  found  by  the  jury  that  he        ] 

guilty  of  any  negligence  or  want  of  ordinary      si 
ibuted  to  the  cause  of  the  accident;  with  the  ^^^^ 
i,  although  that  negligence  might  have  in  fact  o»  E 
le  accident,  yet,  if  the  defendant  could,  in  the 
xercise  of  ordinary  care  and  diligence,  have 
hief,  the  plaintiff's  negligence  would  not  excuse 

London  A  N.W.  R.  Coy.  (d).  That  ought 
iinctly  stated  to  the  jury.  The  deficiency  in  the 
B  jury  on  the  wrong  track,  and  probably  led 
t  of  the  question  of  negligence  on  the  part  of 
hey  should  have  been  asked  to  consider  what 
te  cause  of  the  accident.  It  is  the  tendency  of 
ich  is  complained  of.  Then  the  verdict  is  against 
egligence  was  shown  in  the  defendants  in  not 
for  the  flood  came  suddenly  down  in  the  night; 
happened  early  in  the  morning.  The  operating 
negligence  and  recklessness  of  the  deceased. 
.  If  the  flood  was  not  altogether  unprecedented, 
il  obligation  attach,  that  the  defendants,  having 
ad,  are  bound  to  be  present  at  all  times  to  take 
res  to  keep  it  safe?  The  burden  of  proof  of 
ligence  lies  on  the  defendants,  and  the  deter- 

matter  is  for  the  jury.]  Then,  further,  the 
essive ;  they  amount  to  more  than  the  value  of 
ife  to  his  family.  The  actuary's  estimate  was 
lity  of  100?.  a  year.  A  large  deduction  ought  to 
deceased's  personal  expenses  of  living,  &c.,  and 
,bility  that  he  would  not  be  in  constant  employ- 

The  estimate  was  based  also  on  the  whole  life, 
:ing  life,  i.e.,  the  probable  duration  of  his  capa- 

s).  The  first  ground  on  which  this  Rule  is  moved 
diet  was  against  evidence.  There  was  evidence 
nee  of  negligence  on  the  part  of  the  defendants, 

p.  759-60;  46  L.  J.        (e)    Higiitbotham,    Williams,    and 
HOLROYD,  J  J. 
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1881       and  evidence  from  which  a  jury  might  consider  that  the  n^Ii- 

Siora      gence  of  Smith  contributed  to  the  result    It  was  a  question  for 

. .     ^*  .      the  jury  which  view  they  would  take,  and  it  cannot  be  said  that 

or  Emerald  their  verdict  was  against  evidence. 
Hill. 

The  second  ground  is  misdirection  on  the  part  of  the  learned 

judge.  It  appears  that  he  did  give  a  proper  direction  to  the  jaiy, 
and  that  was  accompanied  by  some  illustrations  which  might  pos- 
sibly have  influenced  the  jury.  We  are  not  prepared  to  say  that 
any  of  the  illustrations  were  not  right ;  but  even  if  they  were 
iDapplicable  to  the  case,  they  cannot  have  controlled  the  distinct 
and  specific  direction  which  undoubtedly  was  given. 

The  third  ground  was  that  the  damages  were  excessive.  No 
doubt  they  were  large,  and  at  first  sight  startling.  But  it  does  not 
appear  that  the  jury  made  any  mistake,  or  that  improper  modes 
were  suggested  to  them  by  evidence  by  which  they  should  arrive 
at  their  conclusion  on  this  point.  An  actuary  was  called,  and  he 
gave  evidence  as  to  the  value  of  the  actual  life  of  the  deceased. 
He  said  the  value  was  £1761.  No  definite  evidence  was  given  as 
to  the  value  of  the  working  life,  but  the  juiy  appear  to  have 
deducted  between  £400  and  £500  from  the  value  of  his  actual 
life.  He  was  a  young  man  only  22  years  of  age.  The  actuary 
said  that  his  life  was  worth  36  years  more;  considering  that  he 
was  so  young,  there  must  be  little  difference  between  the  actual 
and  the  working  life.  We  have  just  decided  (/)  that,  in  cases 
where  there  exists  no  measure  of  damages,  unless  there 
is  some  case  of  mistake  or  misconduct,  the  Court  will  not  inter- 
fere with  the  verdict  of  the  jury  as  to  damages.  The  jury  i3  the 
tribunal  to  decide  the  amount  of  damage,  and  they  cannot  he 
relieved  of  the  responsibility  of  it.  The  Court  cannot  accept  the 
responsibility;  the  jury  must  bear  it.   In  this  case,  no  misconduct 

or  mistake  has  been  shown. 

Rule  refused. 

Attorneys  for  the  defendants ;  Oillott  &  Snowden. 


The  defendants  afterwards  obtained  leave  to  appeal  to  the.  Privy  ConnciJ. 
(/)  Archibald  v.  Prvden,  ante  p.  422. 
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1881 


Negligence--'** Lunacy  Statute"  {No,  309),  $ee.  1  \— Giving  cerUJieate  qf  insanity  toith'  ^fov,  25  26. 
out  due  examination. 


Before  giving  a  certificate,  under  sec.  11  of  the  **  Lunacy  Statute"  (No. 
tluit  any  person  is  a  lonatic,  it  is  the  duty  of  the  medical  practitioner  to  make  a 
iofficient  examination  of  snch  person,  as  well  as  to  make  inquiries.  It  is  for  the 
jury  to  determine,  on  the  evidence,  in  an  action  for  negligently  giving  a  certificate 
by  means  of  which  the  plaintiff  has  been  confined  in  a  lunatic  asylum,  whether  the 
defendant  exercised  due  and  proper  care  and  caution  in  giving  the  certificate;  that 
ii  the  proper  question  to  be  put  to  the  jury,  and  the  Judge  is  not  required  to  ask 
them  whether  the  defendant  had  reasonable  and  probable  cause  for  signing  the 
certificate,  though  the  want  of  it  is  alleged  in  the  declaration. 

In  an  action  of  tori,  where  there  exists  no  measure  for  damages,  the  jury  are  sole 
judges  of  the  amount  of  damages;  and  the  Court  will  not  interfere  with  their 
iiiidiDg,  unless  there  has  been  mlBconduct  or  error  on  their  part. 

Dr,  Machay  moved  for  a  Eule  nisi  for  a  new  trial,  on  the 
gronnds  that  the  verdict  was  against  the  evidence;  that  there 
was  evidence  of  reasonable  and  probable  cause  for  the  defendant's 
belief  in  the  insanity  of  the  plaintiff;  misdirection  or  non-direc- 
tion; the  improper  reception  of  evidence;  and  that  the  damages 
were  excessive. 

The  first  count  of  the  declaration  was  in  trespass  for  causing 
the  plaintiff  to  be  imprisoned  in  a  lunatic  asylum,  &c. 

Second  count — That  the  defendant,  being  a  medical  practitioner,  negligently 
tad  wtthout  reasonable  or  probable  cause,  and  with  intent  to  cause  the  plaintiff  to 
be  imprisoned  and  put  under  bodily  restraint  and  to  be  kept  and  detained  in 
custody  as  a  person  of  unsound  mind,  did,  as  such  medical  practitioner,  sign  a 
certain  certificate  according  to  the  form  prescribed  by  the  "Lunacy  Statute," 
vhereby  it  was  certified,  among  other  things,  that  the  defendant  had  separately 
examined  the  plaintiff,  and  that  he  was  of  unsound  mind,  whereas  in  truth  and  in 
fact  the  plaintiff  was  not  a  person  of  unsound  mind,  as  the  defendant  then  well 
blew,  whereby  the  plaintiff  was  arrested  and  imprisoned,  ko. 

Puis:  (1)  Not  guilty;  (2  and  3)  Special  pleas  to  first  count. 

The  jury  found  for  the  plaintiff,  with  520J.  damages.  Tlie  first 
eoont  was  struck  out  at  the  trial,  as  also  were  the  words  "  as  the 
defendant  then  well  knew/'  in  the  second  count,  so  as  to  bring  the 
case  within  Hall  v.  Semple  (a).  The  special  pleas  went,  of 
course,  with  what  they  were  pleaded  to.  As  to  the  improper 
reception  of  evidence,  the  opinions  of  skilled  witnesses  may  be 

(a)  3  F.  &  F.  337. 
GG  2 
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received  when  founded  on  the  case  as  prored  by  oil 
at  the  trial,  but  not  on  the  very  point  the  jury  have  i 
BedeivithY.  Sydebotham.(b).  Witnesses  who  had 
plaintiff  could  not  say  whether  the  time  given  to  his 
was  sufficient  to  admit  of  a  judgment  being  form 
insanity.  Whether  the  defendant  was  guilty  of  i 
not  making  a  longer  examination,  was  a  matter  w 
determination  of  the  jury  upon  the  facts:  Doorman  ^ 
On  the  question  whether  the  defendant  had  rei 
probable  cause  for  signing  the  certificate,  the  rule  is 
in  actions  for  malicious  prosecution;  the  defendant  : 
for  not  exercising  due  and  proper  care :  Longden  v, 
[HiQiNBOTHAH,  J.  If  the  words  "without  reasona 
bable  cause/'  in  the  declaration,  mean  more  than 
question  may  arise  as  to  the  burden  of  proof ;  but 
the  difference  between  the  two  things.]  Due  and  pi 
such  a  case,  means  the  same  as  reasonable  and  prob 
actions  for  malicious  prosecution,  and  such  question 
Court.  The  learned  Judge  ought  to  have  directed  t 
it.  [HiGiKBOTHAM,  J.  That  was  not  done  in  Hall 
the  leading  case  on  the  subject.  The  declaration 
Haddon  (f)  was  similar  to  that  in  this  case;  the  word 
and  probable  cause"  were  passed  by  altogether. 
You  might  equally  well  contend  that,  in  an  acti 
surgeon  for  improperly  performing  an  operation,  the 
to  direct  the  jury  &s  to  whether  the  surgeon  had  re 
probable  cause  for  undertaking  the  operation.] 
matter  of  judgment  according  to  proper  skill.  As  t( 
of  inquiry  necessary  before  acting,  Lister  v.  Perrym 
that  an  exhaustive  inquiry  is  not  necessary  to  exon 
f endant.  [Higinbotham,  J.  The  Court  would  be  si 
to  other  actions  the  rule  applicable  to  actions  for  m 
secution,  that  the  Judge  is  to  say  whether,  on  the  fac 
reasonable  and  probable  cause.]  There  were  no  fac 
which  the  Court  could  say  that  the  defendant  had  m 


{b)  1  Camp.  117. 
(c)  2  A.  A  E.  256. 
(d)3V.L.R.,  L.  266. 


(e)  3  F.  &  F.  337. 
if)  4  A.J.R.  181. 
to)L.R.,  4H.L.621;; 
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and  probable  cause.    There  is  no  standard  of  the  duty  of  a  medical        1881 
man  in  such  cases.    [Higinbotham,  J.    No  new  trial  is  granted      smith 
on  the  ground  of  non-direction^  unless  the  Judge  at  the  trial  was      j^^ 
asked  to  give  the  omitted  direction.]     The  defendant  was  not 
bound  to  ask  such  a  direction.    If  the  Judge  thought  the  plaintiff 
was  not  proved  to  be  altogether  insane,  he  should  have  asked  the 
jury  whether  they  thought  he  was  subject  to  delusions  short  of 
complete  insanity,  and,  if  they  found  he  was,  he  should  have 
du-ected  them  to  find  for  the  defendant    If  the  Judge  does  not 
give  the  jury  an  explanation  of  the  meaning  of  the  question  they 
have  to  try,  sufficiently  comprehensive  to  enable  them  to  deter- 
mine it,  there  is  a  misdirection:  Elliott  v.  South  Devon  M.  Coy.  Qi). 
And  80,  as  to  the  measure  of  damages :  HadUy  v.  BaxendaZe  {j). 

Higinbotham,  J.    I  think  that  a  Eule  ought  not  to  be  granted. 

The  first  ground  on  which  a  Rule  is  applied  for  is  that  the 
verdict  was  against  evidence.  The  judgment  of  the  Court  on 
this  ground  should  be  based  upon  the  consideration  whether  the 
jury,  in  arriving  at  the  verdict  for  the  plaintiff*,  had  placed  before 
them  any  evidence  proper  to  be  considered  by  them  which 
justified  that  finding. 

The  action  is  against  the  defendant  as  a  medical  man,  for 
having  negligently,  and  without  due  care  and  inquiry,  signed  a 
certificate  of  lunacy  under  the  " Lunacy  Statute"  The  statute 
provides  that,  before  a  person  can  be  committed  to  a  lunatic 
asylum  at  the  instance  of  private  persons,  without  any  public 
manifestation  of  his  mental  disorder,  he  must  be  examined  by 
two  medical  practitioners,  who  must,  each  of  them  separately 
from  the  other,  personally  examine  the  person  against  whom  the 
certificate  is  sought,  and  the  certificate  must  be  given  within 
seven  days  before  the  person  is  received  into  an  asylum.  There 
is  also  a  provision  that,  in  cases  where  there  is  a  difficulty  about 
making  a  personal  examination,  the  patient  can  be  received  into 
the  asylum  without  it;  but  in  such  cases  there  must  be  an 
examination  by  medical  men  within  three  days  after  admission. 
This  enactment  has  been  found  to  be  absolutely  necessary.  It  is 
a  provision  made  by  the  law  to  protect  persons,  who  may  not  be 

{h)  17  L.J.  (Ex.)  262.  ij)  83  L J.  (Ex.)  179. 
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1881  fit  and  pi-oper  aubjects  for  confinement  in  an  asylum,  from  being 
Smith  taken  there  by  persons  who  have  improper  designs  on  themselves 
j^^^^  or  their  property.  It  is  a  most  important  act  that  a  medical 
practitioner  is  required  to  do,  and  should  be  done  with  all  care 
and  caution,  and  all  the  inquiry  which,  under  the  circumstances, 
he  can  reasonably  make  at  the  time.  Before  depriving  any 
person  of  his  liberty,  the  law  provides  that  there  shall  be  sufficiwit 
grounds  for  it.  The  law  enables  a  medical  man  to  be  called  in 
by  the  relatives  of  a  person  supposed  to  be  insane,  and  this 
medical  man  is  to  make  a  personal  examination  of  the  patient,  if 
he  may  be  so  called,  and  to  make  inquiries  generally.  He  is  not 
only  to  make  inquiries  as  to  the  condition  of  mind  of  the  patient, 
but  he  is  to  make  a  personal  examination  of  the  patient. 

In  this  case  there  is  evidence  that  the  defendant  had,  fourteen 
days  before  he  signed  the  certificate,  been  informed  by  a  ser- 
geant of  police  that  the  plaintiff's  condition  of  mind  was 
dangerous,  and  that  murder  might  take  place  if  something  were 
not  done.  On  the  day  that  the  certificate  was  signed  by  the 
defendant,  he  met  the  plaintiffs  wife,  who  repeated  a  statement 
to  the  same  effect  as  that  of  the  sergeant,  and  who  requested  him 
to  visit  her  husband  and  examine  him.  He  did  examine  him,  and 
afterwards  he  made  inquiries  of  the  neighbours ;  and,  after  the 
examination  and  the  inquiries,  he  came  to  the  conclusion  that  the 
case  was  one  in  which  he  should  give  the  certificate.  Speaking 
for  myself  I  should  say  that  if  the  defendant  were  only  bound  to 
make  inquiries,  the  inquiries  he  did  make  were  reasonably  suffi- 
cient. But  he  was  bound  personally  to  examine  the  patient  before 
he  gave  his  certificate,  as  the  circumstances  did  not  prevent  him 
making  the  examination. 

There  were  two  accounts  presented  to  the  jury  as  to.  what  the 
examination  consisted  of.  One  was  the  defendant's  own  account. 
He  said  that  the  interview  with  the  plaintiff  lasted  twenty 
minutes,  and,  according  to  the  details  given  by  him,  the  jury  might 
consider  that  he  had  made  a  sufficient  examination.  But  there  was 
another  account  presented  by  the  plaintiff.  The  plaintiff  said  that 
the  interview  lasted  only  four  or  five  minutes ;  that  it  consisted 
of  three  questions,  which  were  of  a  rather  singular  kind,  and 
which  it  is  improbable  would  be  put  by  a  medical  man  to  a 


Digitized  by 


Google 


VOL.  vn.]  XLv  VICT.  439 

supposed  lunatic.  After  the  examination,  the  defendant  lefl  the  1881 
house  and  examined  the  patient  no  further.  The  jury  were  at  smith 
Kberty  to  accept  one  account  or  the  other.  If  they  accepted  j^^ 
the  plaintiff's  account,  they  were  justified  in  concluding 
that  the  examination  was  not  sufiicient,  and  was  not  such  as 
a  medical  practitioner  was  bound  to  make  before  he  signed  a 
certificate  of  lunacy.  They  have  so  concluded.  They  have 
found,  by  their  answers  to  the  questions  put  to  them  by  the 
learned  judge,  that  the  defendant  did  not  exercise  due  atid  proper 
care  and  caution  in  giving  the  certificate  which  resulted  in  the 
imprisonment  of  a  man  who  was  found  to  be  sane.  I  do  not  see 
how  the  Court  can  interfere  with  the  finding  of  the  jury.  It  was 
a  question  exclusively  for  them,  and  their  finding  is  not  against 
the  evidence.  Although  I  might  consider  that  the  verdict  was 
against  the  evidence,  so  far  as  the  inquiries  the  defendant  made 
are  concerned,  it  is  impossible  to  say  that  it  was  against  the  whole 
of  the  evidence  with  respect  to  the  examination  of  the  patient. 
On  that  ground  it  is  impossible  to  disturb  the  finding  of  the  jury. 

The  second  ground  for  the  new  trial  is  that  there  was  evidence 
of  reasonable  and  probable  cause,  and  that  it  was  the  duty  of  the 
judge  to  have  directed  thejury  that  the  evidence  did  not  disclose 
the  want  of  reasonable  and  probable  cause  for  the  defendant 
signing  the  certificate.  It  appears,  however,  that  the  learned 
judge  put  the  only  two  questions  that  he  could  have  put  to  the 
jury: — Was  the  plaintiff  of  unsound  mind  on  the  16th  May?  Did 
the  defendant  exercise  due  care  and  caution  before  signing  the 
certificate?  I  am  not  aware  that  it  was  necessary  to  put  the 
first  question,  but  it  certainly  was  not  unfavoui^able  to  the 
defendant.  I  do  not  think  it  was  the  duty  of  the  judge  to  put 
the  question  whether  there  was  reasonable  and  probable  cause. 
I  must  own  that  I  do  not  understand  the  meaning  of  those  words 
in  the  declaration.  The  gist  of  the  charge  against  the  defendant 
is  negligence,  and  it  was  for  the  judge  to  ask  the  jury  whether 
the  defendant  did  exercise  due  and  reasonable  care. 

The  last  ground  for  the  new  trial  is  that  the  damages  were 
excessive.  This  is  always  a  very  perplexing,  and  in  some  cases  a 
painful,  question.  But  it  must  be  repeated  again  and  again,  that 
in  actions  of  this  kind  the  damages  are  a  question  of  whicli  the 
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1881  jury  are  sole  judges,  and  that  the  Court  has  no  right  or  power  to 
Smith  interfere  except  it  can  discover  in  the  damages  assessed  by  the 
Irjn-A  J^^y  evidence  of  misconduct  on  the  part  of  the  jury,  or  that 
there  has  been  some  error.  We  are  all  liable  to  form  diflferent 
opinions  as  to  the  amount  proper  to  be  awarded  to  a  person  who 
has  had  a  wrong  done  to  him.  It  is  impossible  to  lay  down  any 
rule  on  the  subject,  as  there  are  so  many  circumstances  to  be 
considered.  'The  jury  are  to  give  an  amount  which  will  reason- 
ably compensate  a  plaintiff  for  the  effects  of  the  wrong  that  has 
been  done  to  him.  Speaking  for  myself,  I  should  say  that  the 
amount  in  this  case  was  a  severe  penalty  for  an  act  done  in  good 
faith,  without  any  malicious  intention,  and  the  result  of  haste. 
But  it  is  not  the  function  of  this  Court  to  form  an  opinion  upon 
the  subject  at  all.  It  is  the  duty  of  the  jury  to  arrive  at  the 
amount  of  damages.  They  have  made  no  mistake,  and  theii 
finding  is  conclusive. 

Williams,  J.  The  first  ground  of  the  application  for  a  new 
trial  is  that  the  verdict  is  against  evidence — ^in  other  words,  that 
there  was  no  evidence  to  go  to  the  jury  for  the  plaintiff. 

The  law  is  clear,  that  a  medical  man,  before  he  gives  a  certifi- 
cate of  this  kind,  should  make  due  examination  and  due  inquiry; 
due  examination  he  must  make.  It  is  said  that  there  was  no 
evidence  to  go  to  the  jury  to  support  the  averment  on  the  part  of 
the  plaintiff,  that  the  defendant  gave  the  certificate  without  due 
examination  or  inquiry.  I  have  no  hesitation  in  saying  that  there 
was  not  only  evidence  to  go  to  the  jury  that  there  was  not  due 
examination  and  inquiry,  but  that  there  was  abundant  evidence. 
I  shall  only  allude  to  some  of  the  evidence.  The  plaintiff  said 
that  the  examination  only  lasted  four  minutes;  that  the  defend- 
ant asked:  —  "Do  you  sleep  well?"  and  plaintiff  said  "Yes." 
He  then  asked  Smith  if  he  had  any  intention  to  take  away  his 
own  life,  and  he  said  "  No."  The  next  question  asked  was  if  he 
had  any  intention  to  take  away  his  wife's  life.  Plaintiff  said 
"No;"  and  the  defendant  walked  out.  The  defendant  contrar 
tradicted  that  point  blank,  but  it  was  for  the  jury  to  say  whether 
they  would  believe  the  plaintiff,  or  the  defendant.  In  addition  to 
that,  there  was  the  defendant's  own  statement  that  he  heard  the 
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plaintiff  bad  a  medical  attendant,  but  be  did  not  consult  him,  as       1881 
he  thought  it  was  not  necessary.  '■    smttb. 

In  Hall  V.  Semple  (k),  Crompton,  J.,  referred  to  the  omission  j^-^^ 
to  consult  the  family  physician  as  an  evidence  of  negligence. 
Besides  that,  the  defendant  only  made  inquiries  from  the  wife's 
friends — Lindsey,  Stuart,  and  Mrs.  Strugnell.  But  it  was  proved 
that  the  plaintiff  had  been  in  Melbourne  for  many  years ;  that 
he  had  been  in  the  employment  of  well-known  firms  in  the  city; 
and  it  was  curious  that  the  defendant  did  not  make  inquiry  from 
any  of  the  friends  of  the  plaintiff,  although  it  appeared  that  he 
had  a  host  of  them.  He  made  inquiries  from  Mrs.  Smith  and 
Strugnell,  who,  it  was  to  be  presumed,  would  deny  that  any  such  * 

indecent  conduct  as  the  plaintiff  alleged  had  taken  place.  These 
were  facts  which  were  evidence  to  go  to  the  jury  that  the  defend- 
ant, before  signing  the  certificate,  did  not  make  due  examination' 
and  inquiry. 

That  due  examination  and  inquiry  were  necessary,  appeared 
from  the  evidence  of  some  medical  witnesses  for  the  defendant, 
which  was  to  the  effect  that  it  was  a  most  difficult  case,  as  the 
man  exhibited  no  physical  signs  of  insanity.  There  was  also 
no  apprehension  of  immediate  danger  from  the  plaintiff.  Mrs. 
Smith  said  that  the  only  occasion  on  which  Smith  assaulted  her 
was  on  the  16th  April,  a  month  before  the  certificate  was  given, 
when  he  kicked  her  when  they  were  in  bed.  It  was  for  the  jury  to 
say  on  that,  whether  there  was  not  undue  haste  by  the  defen- 
dant. The  defendant  gave  his  certificate  within  three  hours  after 
bemg  waited  on  by  Mrs.  Smith,  though  the  plaintiff  was  not 
dangerous,  while  the  other  medical  man  who  knew  more  of  Smith 
than  Mr.  Iffla  did,  said  he  slept  over  it  for  a  night  before  signing 
the  certificate. 

As  to  the  damages,  they  are  not  given  as  a  penalty  on  the 
iefendant.  That  is  not  the  principle  on  which  damages  are  given. 
They  are  given  to  compensate  a  plaintiff  for  the  injury  sustained 
by  him  from  the  wrongful  act  of  a  defendant.  The  damages  in  this 
ease  were  given  for  the  wrong  sustained  by  a  sane  man  being  shut 
tip  for  two  months  in  a  lunatic  asylum,  with  lunatics.  I  do  not 
know  how  it  can  be  said  that,  viewing  the  damages  in  the  light 

{k)  3  F.  &  F.  337. 
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Df  compensation  for  a  wrong,  and  not  a 
much  for  a  man  being  locked  up  in  a 
nonths,  by  the  negligent  act  of  anothe 
bhe  damages  are  at  all  too  large. 

HoLROYD,  J.  The  11th  section  of  the 
^hat  before  any  person,  not  found  lunat 
received  into  an  asylum,  a  medical  certifier 
3ach  of  two  medical  practitioners,  each  € 
from  the  other,  personally  examine  the  per 
less  than  seven  days  before  he  is  receive* 
s  a  provision  that,  under  certain  special 
nay  be  received  into  the  asylum  on  the 
bioner,  but  two  certificates  must  be  aft 
three  days  of  his  admission.  That  sho^ 
attached  to  a  personal  examination  of  th 
practitioners.  They  are  to  examine  sep 
md  the  examination  is  to  be  made  by  pe 
jther,  or  in  partnership. 

Under  certain  circumstances,  it  may 
should  obtain  information  from  other  pe 
it  is  not  necessary  that  they  should  obt 
L2th  section  of  the  Act  provides  that  the 
bhe  facts  on  which  he  forms  his  opini 
observed  by  himself,  from  facts  communi( 
examination  of  the  patient  is  indispensc 
in  the  Act  to  compel  the  practitionc 
from  others,  if  he  is  satisfied,  by  his  o 
insanity  of  the  person  against  whom  he 
[night  be  prudent  that  he  should  obtain 
bion. 

In  the  present  case,  the  first  question 
bo  go  to  the  jury  that  the  personal  es 
iefendant  was  insufficient?  There  wi 
plaintiff  himself,  and  the  jury  were  at 
Ee  stated  that  three  questions  wete  put 
□aentioned:— "  Do  you  sleep  well?"  "  H 
bake  your  own,  or  your  wife's,  lif e ?"   To 
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"Yes;"  to  the  othera,"  No."  The  defendant  apparently  expected  that        1881 
the  answers  to  one  or  other  of  them  would  be  different.    Having       Smith 
got  this  information,  which  indicated  sanity,  the  defendant  went       j^^j^^ 
away  and  seemed  to  think  himself  justified  in  relying  upon  what 
he  was  told  by  other  people.     I  think  the  defendant  was  not 
justified  in  relying  entirely  upon  the  information  of  others,  and 
giving  a  certificate  upon  that.  He  was  thus  clearly  guilty  of  negli- 
gence, and  was  frustrating  the  nianifest  intention  of  the  Act  of 
Parliament.     If  we  were  to  disturb  the  verdict  on  the  first 
ground^  we  should  be  saying  that  an  Act  of  Parliament  may  be 

violated  with  impunity. 

Rule  for  a  new  trial  refused. 

Attorneys  for  the  defendant:  Godfrey  dk  BuUen. 

Leave  was  anbaequently  obtained  to  appeal  to  the  Privy  CounciL 


BUMMERS  V,  COOPER.  JTov.  28. 

"Mining  Siaiute  1865"  {No,  291),  sees,  5,  101,  177,  l95^Juri8duUion  qf  warden 
— Mining  tenement — Buildings  and  fixtures. 

Where  a  warden  of  the  goldfields  dismisses  a  plaint  seeking  recovery  of  pos- 
Mnion  of  a  mining  tenement,  he  does  not  thereby  deprive  the  complainant  of  his 
property  in  the  buildings  and  fixtures  attached  to  the  soil. 

Declaration  for  conversion  of  the  plaintiffs  goods,  to  wit  a 
wooden  dwelling-house  resting  upon  piles,  upon  a  certain  allot- 
ment of  land,  and  wholly  unattached  to  the  soil,  and  certain 
timber  and  fencing  materials:  2nd  count  for  depriving  the  plain- 
tiff of  the  use  and  possession  of  the  plaintiffs  fixtures,  to  wit, 
certain  buildings  erected  on  such  allotment  of  laud. 

Plkas  :  (5)  {to  the  2nd  count).  That  the  fixtures  and  goods  therein  mentioned 
were  and  are  affixed  to  and  form  part  and  parcel  of  the  said  land  in  the  said  count 
mentioned  ....  (estoppel),  for  that  after  the  said  fixtures  and  goods  were 
so  afiBxed  as  aforesaid,  and  before  the  commencement  of  this  action,  the  plaintiff, 
^  the  purpose  of  recovering,  amongst  other  things,  possession  of  the  said  fixtures 
■ad  goods,  entered  his  complaint  ajad  summoned  the  defendant  before  the  warden 
of  the  goldfields  at  Ballarat  ....  then  and  there  having  jurisdiction  in  the 
natter  of  the  said  complaint     ....    and  thereby  sought  to  have  it  declared 
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that  he,  the  said  plaintiff,  was  entitled  to  take  posaesBion  of  and  i 
•  Tirtae  of  hia  miner's  right,  that  parcel  of  Grown  lands  situate  . 
the  jarisdiction  of  the  said  warden,  and  on  which  said  last-mentii 
defendant  was,  and  claimed  to  be,  in  occupation  under  his  miner's 
be  registered  as  and  for  a  residence  area,  and  the  plaintiff  thereby  cc 
the  defendant's  occupation  thereof  was  illegal,  and  prayed  that  it  mi 
that  possession  of  the  said  last-mentioned  land  might  be  delivered  t 
and  ....  it  was  considered  by  the  judgment  of  the  said  wa 
said  complaint  should  be  dismissed  ....  and  the  defendant 
parcel  of  Crown  land  in  the  said  complaint  mentioned  .... 
same  identical  piece  of  land  ....  with  the  said  fixtures  and 
thereto,  and  the  said  proceedings  ....  were  instituted,  and 
ment  given  in  respect  of  and  concerning,  amongst  other  things,  the 
action  in  the  said  second  count  sued  on,  and  not  otherwise,  wherefo 

Dkhurrbb  to  6ih  plea :  That  it  does  not  show  any  jurisdiction  in  a 
goldfields  to  transfer  the  property  in  fixtures  attached  to  Crown  lai 
owner,  by  an  order  decreeing  that  such  land  is  lawfully  occupied  i 
area  under  the  **  Mining  StatuU," 


',\ 


u-> 


nil      ' 


Dr.  Madden  for  the  plaintiff,  in  support  of  the  den 
question  is  whether  a  warden,  by  an  order  dealing  -^ 
mons  to  obtain  possession  of  a  residence  area,  has  jui 
forfeit  the  fixtures  thereon.  The  "  Mining  Staiivie 
291),  sec.  5,  entitles  the  holder  of  a  miner  s  right  to 
any  goldfield  for  the  purpose  of  residence,  an  area  pi 
bye-law,  and  to  put  up  and  at  any  time  to  remove  a 
or  other  erection.  [Stawell,  C.J.  Do  not  these  woi 
time"  mean  during  his  possession  and  the  currency  oi 
right  ?]  No  such  ground  is  taken  in  the  plea;  the  def 
the  order  of  the  warden  as  to  the  right  to  occupy  th 
area,  is  an  estoppel  as  to  everything  attached  t< 
enactment  must  be  taken  to  mean  that  the  holder  ma} 
fixtures  within  a  reasonable  time  after  the  expiral 
tenure.  It  is  quite  consistent  with  the  statements  i 
that  the  plaintiff  was  in  possession  on  the  very  day 
made  his  order.  If  the  warden  has  not  dealt  with  tl 
the  plea  is  no  answer;  if  he  has  purported  to  do 
exceeded  his  jurisdiction.  His  jurisdiction  is  created  1 
and  177,  which  do  not  empower  him  to  deal  with  the  ] 
fixtures  upon  the  land;  while  sec.  195  seems  to  negati\ 
power,  for  it  directs  that,  if  necessary,  where  he  awards 
to  a  complainant,  he  is  to  cause  a  defendant's  bui 
fixtures  to  be  removed  from  the  land.    In  the  decree  ii 
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Cfay.  V.  €hrand  Junction  Coy.  (a),  chattels  are  excluded;  and  the        1881 
judgment  states  that  the  mining  claim  is  the  only  subject  properly    Summers  " 
cognisable  by  a  Court  of  Mines,  and  that  the  plaint  should  be     q^' 
dismissed  without  prejudice  to  the  rights  as  to  other  property 
than  the  claim.    The  tenures  given  by  the  Act  are  quite  unlike 
any  .tenure  at  common  law.    The  plea  does  not  show  that  the 
plaintiff  is  out  of  possession  of  the  land.    [Stawell,  C.J.    By 
implication  it  does.]  A  demand  of  possession  of  the  fixtures,  and . 
a  refusal,  are  admitted  in  the  pleadings.    It  does  not  appear  that 
any  trespass  is  necessary  to  enable  the  plaintiff  to  get  his  fixtures. 
Tlie  short  question  is,  whether,  in  case  of  tenures  under  this  Act, 
fixtures  follow  the  land. 

WaUcer  (with  him,  Box)  for  the  defendant,  in  support  of  the 
plea — The  plaintiff's  contention  would  entitle  him  to  withdraw 
the  timbers  from  the  shaft  of  a  mine,  and  thus  to  destroy  the 
mme.  There  is  nothing  to  displace  the  ordinary  rule  of  law  that 
what  is  fixed  to  the  land  goes  with  it,  and  is  considered  as  part 
of  it.  If  the  warden  had  jurisdiction  to  pass  the  property  in  the 
buildings,  he  has  exercised  it.  Sec.  195  shows  that  he  has 
jurisdiction  to  deal  with  the  buildings  and  fixtures.  The  plaintiff, 
having  instituted  his  suit  in  the  Warden's  Court  to  obtain  pos- 
session of  the  ground,  has  brought  the  whole  matter  there  for 
adjudication.  The  decision  is  altogether  in  the  defendant's  favour; 
and,  under  sec.  193,  it  is  conclusive  unless  appealed  from. 
Under  sec.  5,  the  permission  to*  remove  a  building  or  erection 
at  any  time  must  be  taken  to  exist  only  during  the  tenure  under 
the  miner's  right.  On  these  pleadings,  it  is  admitted  that  the 
fixtures  are  part  of  the  freehold.  [Holroyd,  J.  Is  not  the  effect 
of  that  provision  in  sec.  5,  to  deprive  buildings  of  the  quality  of 
being  part  of  the  freehold?}  If  so,  the  framework  of  a  deep  shaft 
would  not  be  a  fixture.  In  Volunteer  Coy.  v.  Grand  Junction 
Coy,  (a),  the  plaintiff  company  had  no  miner's  rights,  and  therefore 
no  locus  standi  in  Court;  so  that  case  is  not  an  authority  in  the 
present  case. 

Dr.  Madden  in  reply — That  fixtures  do  not  pass  by  intend- 
ment with  the  land,  when  the  warden  deals  with  the  possession 

(a)  Jt  W.  W.  &  a'B.,  M.  at  p.  17. 
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1881  of  the  land  (as  they  would  by  an  adjudication  at  common  law)  is 
SuMMKiia  shown  by  the  fact  that  sea  5  enacts  that  "  the  property  therein" 
CooFXB.  (t'^ft^  ^>  i^  every  parcel  of  land  held  under  miner's  right] 
"  and  of  every  share  or  interest  which  may  be  created  therein"— 
the  same  "share  or  interest  therein''  which  the  warden  is 
empowered  by  sec.  127,  to  adjudicate  upon— shall  be  deemed 
a  chattel  interest 

P£R  Curiam  (6).  We  think  the  5th  plea  cannot  be  sustained. 
The  object  of  legislation  on  this  subject  was  obviously  to  facili- 
tate mining  on  auriferous  waste  lands  of  the  Crown.  Mining  on 
these  lands  almost  necessarily  entails  the  erection  of  buildings 
and  fixtures ;  should  all  claim  to  these  erections  be  lost  by  the 
miner  as  soon  as  he  lost  his  right  of  occupation^  a  serious  check 
would  be  given  to  the  industry  which  Parliament  intended  to 
encourage.  In  order  apparently  to  obviate  any  such  inconvenienoe 
sec.  5  was  inserted^  authorising  the  occupier  not  only  to  erect  but 
to  remove  at  any  time,  any  building  or  erection.  It  is  not  now 
necessary  to  decide  the  precise  meaning  of  the  words,  ''at  any 
time/'  as  no  question  is  raised  on  this  point  We  think 
the  plea  does  not  show  any  power  in  the  warden  to  deal 
with  the  present  fixtures  ;  nor  does  such  power  appear  to  have 
been  given  by  the  Act,  except  the  authority  conferred  in  express 
terms  by  sec.  195,  when  a  warden,  in  authorising  a  complainant 
to  be  put  into  possession  of  land,  may  cause,  if  necessary,  the 
defendant's  buildings,  fixtures,  &c.,  to  be  removed  therefrom.  It 
is  not  incumbent  on  the  warden  to  enter  into  the  question  as  to 
the  property  in  these  fixtures.  Application  was  made  to  him 
merely  to  put  the  plaintiff  into  possession.  It  is  quite  consistent 
with  these  pleadings  that  a  reasonable  time  for  removing  the 
fixtures  has  not  elapsed  since  the  plaintifi'  was  put  out  of  posses- 
sion. 

Judgment  for  the  plavnt^. 

Attorneys  for  the  plaintiff:  F,  Madden,  for  Hardy  Jk  Madden, 
Ballarat. 

Attorneys  for  the  defendant :  Klingender,  Gharsley  <t  DichWj 
for  Watson,  Ballarat 

(b)  Stawbll,  O.J.,  Williams,  and  Holsotd,  JJ. 
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^INA  V.  BODD,  Ex  parts  BUGKNALL. 

(^0.  360),  see.  9^— Cutting  timber  from  Crown  lands  tnthout 
license — Fern  tree, 

tree  is  not  **  timber/*  within  seo.  94  of  **  The  Land  Act 


justices  at  Dandenong  to  state  a  case.  The 
Q  convicted  under  ''The  Land  Act  1869"  (No. 
iting  timber  from  Crown  lands  without  a  license- 
ved  that  he  had  cut  and  taken  away  fern  trees, 
sd  to  state  a  case  for  the  opinion  of  this  Court 
(ler  a  fern  tree  is  "  timber,"  within  the  meaning 

parties  were  desirous  that  the  Court  should 
n  this  present  application. 

cause — The  trunk  of  a  fern  tree  can  be  used 
10  used  sometimes,  of  which  there  was  evidence* 
fact  for  the  justices  to  determine,  whether  the 
ihe  information  is  or  is  not  timber.  [Williams,  J^ 
i/ns  (a),  it  was  held  that  in  agreements  as  to 
1st  be  held  to  include  all  trees  used  for  building 
ace  where  they  are  growing].  Wood,  which  is 
trade  as  timber,  may  yet  be  so  treated  by  the 
ntry:  WoodfaW 8  Landlord  and  Tenant  (llih 
itty  V.  Dillon  (6),  the  diameter  of  the  trunk  is 
t,  a  diameter  of  six  inches  bringing  it  within 
imber.  [Stawell,  C.J.  Is  not  sec.  94  intended 
venue ;  to  prohibit  the  doing  of  certain  acts 
3  ?  Would  a  license  be  issued  to  permit  the 
ees?] 

support  of  the  Order  nisi,  was  not  called  upon. 

(c).    There  must  be  a  Rule  absolute.    In  our 
are  not  timber. 

RvXe  absolute. 
le  applicant :  Skinner. 

le  respondents  :  Sutherland,  Crown  Solicitor. 

141.  (c)  Stawrll,  C.J.;  WuxiAMS  and 

HOLROYJ),  JJ. 
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1881  SPENCER  v.  THE  BOARD  OF  LAND  AND  WORKS. 

Nov,  28.      '* Married  Wcmtn't  Property  AcV*  (No.  384),  ue.  IS— Iliubcaui  and  VH/e—AeUtm 

by  wife  ahne/or  injuries. 

A  married  woman,  having  separate  property,  may  sue  alone,  in  respect  of  penooal 
injuries  ooeationed  by  the  negligence  of  the  defendants. 

Semble,  per  Williams,  J.    That  under  sec  18  of  the  "Married  Women'i  Pro- 
perty Act"  (No.  384)  a  wife  may  enter  into  a  valid  oontract  with  her  hasband. 


Declaration  for  negligence  of  the  defendants,  as  carriers  of 

passengers  on  a  certain  railway,  whereby  a  collision  took  place, 

and  the  plaintiff,  a  passenger  by  one  of  the  trains,  was  injured, 

and  was  prevented  from  attending  to  her  business  as  a  nurse  and 

midwife. 

Plea  (in  abatement):  That  the  plaintiff  at  the  time  of  the  committing  of  the 
grievanoes,  and  from  thence  hitherto,  &c.,  was  and  still  now  is  the  wife  of 
F.  Spencer,  who  is  still  now  living,  and  this,  &c. 

Replication:  That  the  plaintiff,  at  the  time,  &c.,  and  thence  hitherto, 
was  and  stiU  is  a  married  woman,  having  property  for  her  separate  use,  within  the 
meaning  of  the  ** Married  Women's  Property  Act,"  and  this,  fta 

DsMURRXR:  That  the  ownership  of  separate  property,  under  the  "Married 
Women's  Property  Act,"  does  not  entitle  a  married  woman  to  sue  for  damages  oa 
account  of  personal  injuries  inflicted  on  her  during  coverture,  and  the  said  Act 
does  not  confer  upon  the  plaintiff  any  further  or  other  rights  except  so  far  as  the 
same  relate  to  claims  for  and  in  respect  of  her  separate  estate,  and  the  caoies  of 
action  do  not  in  any  way  affect  her  separate  estate. 

Box  in  support  of  the  demurrer — A  married  woman  can  sue 
alone  only  in  respect  of  her  separate  estate.  The  "Married 
Women's  Property  Act"  (No.  384),  sec.  18,  does  not  make  a 
married  woman  with  separate  property  sui  juins  for  all  purposes. 
[Williams,  J.  My  opinion  of  that  section  has  always  been 
that  under  it  a  wife  may  enter  into  a  contract  with  her  husband, 
and  if  he  commit  a  breach  of  it,  sue  him  for  such  breach.] 
That  section  is  designed  simply  to  protect  her  separate  estate: 
Oriffitha  v.  Victorian  Permanent  Building  Society  (a).  It  was 
intended  to  supplement  sec.  15.  Certainly  before  this  Act,  the 
husband  must  have  been  joined  as  plaintiff,  and  would  have 
been  entitled  to  the  damages. 

(a)  6  \r.L.R.,  L.  259. 
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Dr.  Madden,  in  support  of  the  replication,  was  not  called  upon.        1881 


Pek  Cukiam  (6).  In  the  case  cited,  it  was  unnecessary  to  go 
into  the  question  now  in  issue.  In  Howard  v.  Bank  of  England  (c), 
Jessd,  M.R,  expresses  his  opinion  that  the  effect  of  the  enact- 
ment in  England,  as  to  judicial  separation,  20  &  21  Vic.  cap,  85, 
sec  26  (on  which  sec.  18  of  the  "Married  Women's  Property  Act'' 
seems  to  have  been  framed),  is  to  make  a  married  woman  to 
whom  it  applies,  a  feme  sole  to  all  intents  and  purposes,  as 
regards  tmis  and  injuries,  as  well  as  property.  Ram^den  v. 
Brearley  (d)  is  to  the  like  effect.    Judgment  will  be  for  the 

plaintiff. 

Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff^:  F.  Madden,  for  Hardy  Jk  Madden, 
Ballarat. 
Attorney  for  the  defendant:  Sutherland,  Crown  solicitor. 

(6)  Stawsll,  C.J.;  Williams  and  (c)  L.R.,  19  £q.801;44L.J.  (Gh.),  at 
HOLROTD,  J  J.  p.  331. 

id)  L.R.,  10  Q,B.  147;  44  L J.  (Q.B.)  46. 


Spsnger 

V. 

Board  of 

Land  and 

Works. 


In  rk  henry  GEORGE  ROGERS. 

*'The  Poliee  Offences  Statute  1865"  (No.  265),  sec.  2S— Imprisonment  toith  hard  " 
labour  in  default  of  payment  qfpencUty — Habeas  corpus^Subsequent  direction 
by  justices  to  gaoler  not  to  impose  hard  labour. 

Under  sec.  26  of  «  The  Police  Offences  Statute  1865"  (No.  265),  justices  have 
no  power  to  add  hard  labour  to  imprisonment  in  default  of  payment.  After 
conunitment,  an  order  by  justices  to  amend  such  an  error  in  the  warrant  by  not 
giving  hard  labour,  cannot  be  considered  on  habeas. 

Habeas  corpus.  The  prisoner  was  committed  by  a  waiTant  of 
justices  at  Emerald  Hill,  reciting  that  he  had  been  convicted, 
for  that  he  on  26th  October,  1881,  in  a  public  place  at,  &c., 
did  use  certain  insulting  behaviour  with  intent  to  provoke  a 
breach  of  the  peace,  contrary  to  the  statute,  and  that  it  was 
adjudged  that  he  should  pay  a  penalty  of  lOl.,  and  in  default  of 
payment,  be  imprisoned  and  kept  to  hard  labour  for  three 
months;  and  commanded  the  gaoler  to  receive  and  keep  the 
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1881        prisoner  accordingly.    Afterwards,  the  justices  sent  to  the  ^er 
/„re       a  document  dated  21st  October,  1881,  in  the  following  terms:— 

ItOQKRS 

"In  view  of  information  given  to  as  that  in  the  matter  of  Oscar  Cbrkep  one 
of  the  judges  of  the  Supreme  Court  of  Victoria  has  decided  that  the  justiceB  ham 
no  power  to  order  hard  labour  under  the  said  Act  and  section  (the  paiticiilan  of 
which  appear  in  the  newspaper  extract  hereto  affixed),  we  do  hereby  order  snd 
require  you  not  to  give  e£fect  to  that  portion  of  the  warrant  of  commitment  under 
which  the  said  Henry  Rogers  now  is  in  your  custody,  which  requires  that  the 
said  Henry  Rogers  be  kept  to  hard  labour  while  undergoing  the  said  term  of  im- 
prisonment for  his  said  o£fence." 

On  the  return  being  read, 

Quinlan  moved  that  the  prisoner  be  discharged.  As  "Tht 
Police  Offences  Statute  1865"  (No.  265),  sec.  26,  provides  im- 
prisonment simply,  on  default  of  payment  of  the  penalty,  sec  63 
does  not  apply,  and  the  justices  therefore  had  no  power  to 
add  hard  labour.  Nor  can  their  very  irregular  attempt  to  amend 
their  error  affect  the  matter. 

No  appearance  in  support  of  the  return. 

Per  Curiam  (a).    The  prisoner  must  be  discharged. 

Pinsonei'  discharged. 

Attorney  for  the  prisoner:  Sievewright 

(a)  Stawxxl,  C.J.;  Williams  and  Holroyd,  JJ. 


Nov.  29.         In  1^  HARDY  AND  MADDEN,  Ex  Parti  THE  UNITED  HAND  AKD 
j)^c.  I.  ^^^^  COMPANY  REGISTERED. 

Attorney  and  cUent—Taxation^Costs, 

Where  upon  an  order  for  taxation  as  between  attorney  and  clienti  more  than  one- 
third  of  the  bill  of  costs  was  taxed  off,  the  Court,  upon  that  gionnd  alone,  ga^fl  ^ 
the  client  the  costs  of  the  summons  and  order  for  taxation. 

Summons  referred  to  the  Court  by  Higinhothxim,  J.  On  the 
hearing  of  this  summons  in  Trinity  Term,  the  Court  reserved  the 
disposal  of  the  costs  of  the  application  until  after  the  taxatioDi 
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(jmte  p.    273.      The    taxation    having    been    completed,    the        1881 

present  summons  was  issued,  calling  upon  the  solicitors  to  show       j^re 

cause  why  they  should  not  pay  the   costs   of    the    previous  H^yand 

summons,  and  of  the  reference  thereof  to  the  Court.  Ex  parte 

United 
Hand  and 

M'Farland  on  behalf  of  the  company— The  result  of  the  taxa-   ^^^  ^^^• 

tion  of  the  bills  of  costs  is  that  a  sum  of  352{.  148.  2d.  has  been 

taxed  off  the  total  amount  of  10602.    Reductions  have  been  made 

in  all  directions;  on  the  charge  of  282.  for  copying  exhibits,  212. 

138.  4d  have  been  taxed  off  as  wholly  unnecessary.  The  solicitors, 

instead  of  attaching  written  copies  of  exhibits  to  the  appeal 

books,  used  printed  copies  made  for  the  appeal  to  the  Privy 

Council,  which  must  have  been  paid  for  in  the  costs  of  that 

appeal    [Stawell,  C.J.    Why  should  they  not  be  paid  for  the 

printed  copies,  as  if  they  were  manuscript?] 

Dr.  Madden  for  the  solicitors — The  disallowance  of  212.  out  of 
282.  was  because  the  Master  thought  the  copies  in  the  old  brief 
should  have  been  used  instead  of  fresh  copies  being  made.  The 
Court  reserved  the  disposal  of  the  costs  of  the  application  that  it 
might  see  whether  any  fraudulent  or  unscrupulous  overcharges 
should  appear.  Nothing  of  the  kind  appears.  The  printed 
copies  of  exhibits  were  substituted,  at  the  request  of  one  of  the 
judges,  for  written  copies  actually  made  and  delivered.  The  bulk 
of  the  amount  taxed  off  the  total  represents  the  previously  dis- 
puted charge  of  102.  108.  a  day  for  attendances  at  Court  by  one  of 
the  country  solicitors  at  the  request  of  the  majority  of  the  direc- 
tors, who  had  been  informed  of  it,  and  told  that  the  solicitor 
would  not  give  his  personal  attendance  otherwise;  such  a  charge 
had  been  paid  in  previous  bills  without  dispute;  the  Master 
allowed  only  32.  38.  a  day,  but  really  because  a  formal  consent  to 
such  charge  had  not  been  proved.  The  imputations  of  fraud 
being  disproved,  the  client  making  them  ought  to  pay  the  costs. 
No  attempt  has  been  made  to  prove  that  any  copies  have  been 
charged  for  twice  over.  It  is  not  correct  that  the  folios  were 
reckoned  as  folios  at  Common  Law,  the  suit  being  in  Equity;  the 
bulk  of  the  documents  being  very  large  the  reckoning  was  made 
by  a  general  average  of  the  contents  of  the  sheets,  some  of  them 
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1881       were  under-estimated    The  applicants  suooeeded  in  getting  only 
In  re       one  set,  out  of  three  sets,  of  bills  referred  for  taxation  on  the 
Maddkn.     onginal  summons. 

Mc  parte  Cur.  odv.  VUK. 

UinTKD  

Hand  and 

Band  Coy.       Peb  CURIAM  (a).  On  the  previous  occasion,  the  Court  thought  it 

would  be  premature  to  decide  as  to  the  costs  of  that  application, 
. — —  as  the  amount  and  the  nature  of  the  items,  taxed  off,  would  pro- 
perly exercise  some  influence  on  their  decision.  The  amount 
taxed  off  is  so  large  as  to  compel  us  to  allow  the  company 
their  costs ;  it  exceeds,  not  one-sixth,  but  more  than  on^^third,  of 
the  total.  That  result  fully  justifies  the  application  for  taxation, 
and  we  think  the  applicants  ought  to  have  their  cost& 

Order  aecardingly. 

Attorney  for  the  applicants:  Klingender,  Charaley  Jk  Did- 
son,  for  C.  M.  Watson,  Ballarat. 
Attorney  for  the  respondents :  J^.  Madden, 

(a)  Stawsli^  C.  J.,  WnjJAMB  and  Holboyd,  JJ, 


Nov.  29.         THE  BANK  OF  VICTORIA,  Appillaht,  v.  M*HUTCHIS0N,  Rwpohmht. 

^^  '  Landlord  and  tenant — Tenancy  for  a  year  at  a  weekly  reni^Aeeeptanee  ^wetig 
rent  at  inereaeed  rate  mbsequenlly — Practice  at  law — Appeal  from  justieu— 
Right  to  begin. 

If,  after  the  expiration  of  a  tenancy  for  a  year  certain  at  a  weekly  rent,  the 
tenant  is  aUowed  to  remain  in  possession,  stiU  paying  a  weekly  rent,  thoi2£^  at  an 
increased  rate,  without  any  other  alteration  in  the  terms  of  the  holding,  the  pre- 
sumption is  that  the  continuing  tenancy  is  a  yearly  one. 

Upon  appeal  from  justices,  the  party  supporting  the  first  proceeding  helow— 
information  or  complaint — has  the  right  to  begin. 

Appeal  from  petty  sessions  at  Ballarat.  The  proceeding 
before  the  justices  was  an  application  under  '*  The  Landlord  and 
Tenant  Statute  1864"  (No.  192),  ss.  90,  91,  for  a  warrant  of 
possession  against  a  tenant  holding  over  after  notice  to  quit.  The 
justices  refused  the  application.  It  was  proved  that  the  premises 
were  let  by  the  appellant  to  the  respondent  on  November  27, 
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Ive  months  expiring  on  November  30,  1879,  at  a 
r  week;  that  the  respondent  entered  into  possession 
on  the  premises  ever  since ;  that  prior  to  January 
ppellant  raised  the  rent  to  408.  per  week  as  from  ^ 
I  on  March  12,  1881,  received  and  gave  a  written 
ven  weeks'  rent,  from  October  16  to  December  31, 
t  week,  and  for  6  weeks'  rent  from  January  1  to  Feb- 
,  at  40«.  a  week;  that  nothing  was  said  on  either  side 
1  of  the  prolonged  tenancy,  though  the  respondent 
always  considered  himself  to  be  a  yearly  tenant; 
nber  29,  1881,  the  appellant  served  the  respondent 
io  quit  (dated  September  26)  on  October  7 ;  that 
the  respondent  ofiered  in  writing  to  quit  in  one 
lat  date,  but,  on  the  refusal  of  this  offer,  withdrew 
11;  that  on  October  17,  the  appellant  served  the 
bh  notice  of  the  application  to  justices  for  a  warrant 
based  on  the  notice  to  quit  of  October  7.  This 
-"  The  Bank  of  Victoria  hereby  gives  you  notice/' 
^ed  with  the  common  seal,  and  signed  by  five 
bhe  general  manager. 

the  respondent,  claimed  to  begin  as  supporting  the 
^  justices. 

[.  The  party  supporting  the  first  proceeding  below 
or  complaint — begins:  Gumer  v.  St  KUda  (a). 

^  for  the  appellant — The  original  tenancy  was  for  a 
weekly  rent.  After  the  expiration  of  the  year,  the 
itinued  to  occupy  at  a  weekly  rent,  the  rent  being 
r  indefinite  intervals,  as  for  so  many  weeks.  The 
aancy  must  be  deemed  a  weekly  tenancy,  and 
1  be  terminated  without  notice  to  quit:  Calvert  v. 
J.  v.  Sutcliffe,  exfp.  Brooks  (c);  a  demand  of 
ufiEicient.  But  more  than  a  week's  notice  to  quit 
iven.    The  payment  of  a  weekly  rent  rebuts  any 

'.,  L.  124.— See  also        (6)    2  W.W.  and  a'B.,  L.  174. 
3  W.  W.  &  A*B.,  L.        (c)   4  V.L.R.,  L.  150. 
e,  Argue,  Ap.  6,  1868. 


Digitized  by 


Google 


CASES  AT  LAW. 

isamption  that  the  continuing  tenancy 
not  an  aliquot  part  of  a  year.  To  r 
plication,  the  rent  must  be  payable  i 
IT,  or  the  aliquot  part  of  a  year:  Rich 
aythwayte  v.  Hitchcock  (e),  per  Parke, 
,rke,  B.  There  was  also  an  alterati 
lancy,  some  time  after  the  expiration  c 
kancy  was  created,  at  so  much  a  week, 
lich  tenancy  has  nothing  in  it  to  ra 
irly  tenure.  In  Doe  v.  Baffan  (g),  ' 
signed  agreement  for  a  tenancy  for  \ 
^  tenant  to  have  a  month's  notice  to  q 
lant  was  entitled  to  a  month's  notice 
y  presumption  of  a  resulting  yearly  t< 
"ough  stated  that  a  week's  notice  to  qu 
lere  the  holding  was  weekly. 

Kerferd,  for  the  respondent — The  stj 
rsued  strictly;  the  form  in  the  7tli 
nier  or  agent  to  —  the  owner,  as  i 
rports  to  be  signed  by  the  owner  or  1 
e  words  "owner  or  agent"  are  in  b 
es  not  absolutely  require  that  the  pari 

described  as  owner  or  agent.]  The 
s  the  same  defect;  it  is  signed  by  the 
e  bank.  This  particularity  is  necessi 
ve  his  redress,  under  sec.  96,  agains 
oceedings,  if  he  should  not  have  lav 
I  to  the  nature  of  the  tenancy,  the 
lancy  could  have  been  determined  d 
veek's  notice  to  quit.  The  weekly  j 
ect  the  duration  of  the  contract,  but 
3  payment;  as  in  the  analogous  case 

V.  Hampreston  (h),  per  Ashurst,  J., ' 
Bx,  and,  by  consent  of  both  parties, 
99ession  afterwards,  the  law  implies 


i)  4  Taunt.  128. 

to)  6 

!)    10  M.  &  W.,  at  p.  497. 

W    5 

f)  14M.  &W.,  atp.  687. 
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contract;  they  are  supposed  to  have  renewed  the  old  agreement        I88i 
which  was  to  hold  for  a  year:**  Right  v.  Darby  (J),  per  Lord     bank  of 
Mcmsfield;  Digby  v.  Athmson  (k).  iotoria 

M'HUTOHISON 

Dr.  Madden^  in  reply — In  Right  v.  Darby,  BvUer,  J.,  says  that 
the  ground  of  the  presumption  is  that  the  agreement  was  a 
letting  for  a  year  at  an  annual  rent.  In  Digby  v.  Atldnaon  (k), 
the  defendant  continued  in  passession  at  an  annual  rent. 

Cur.  adv.  vult 

Stawell,  C.J.  In  this  case,  the  tenancy  was,  in  the  first  I>ec.  1. 
instance,  for  a  year,  at  a  rent  of  305.  a  week,  payable  weekly. 
After  the  expiration  of  the  year,  it  was  allowed  to  continue.  A 
month  after  the  expiration  of  a  second  year,  the  rent  was  raised 
to  40«.  a  week.  It  was  contended,  for  the  appellant,  that  this  new 
arrangement  created  a  new  tenancy;  and  this  contention  was  based 
on  some  observations  in  Braythwayte  v.  Hitchcock  (I)  as  to  the 
circumstances  which  would  raise,  by  implication,  a  yearly  tenancy. 
Upon  examination,  I  do  not  think  the  contention  sustainable 
that  no  yearly  tenancy  can  be  implied  where  the  stipulated  pay- 
ments of  rent  are  not  for  aliquot  parts  of  a  year:  see  Right  v. 
Darby  (m),  per  Lord  Mansfield.  The  alteration,  in  the  present 
case,  was  made,  not  in  the  times,  but  in  the  amount,  of  the 
payments — on  these  facts,  the  justices  were  at  liberty  to  infer 
the  continuance  of  a  tenancy  from  year  to  year,  and  a  sufficient 
notice  to  quit,  therefore,  ought  to  have  been  proved.  The 
appeal  must  be  dismissed. 

Williams,  J.  I  had  some  doubts,  during  the  argument,  from 
the  fact  that  the  rent  was  payable  for  periods  not  aliquot  parts  of 
a  year;  but  further  consideration  has  caused  those  doubts  to  dis- 
appear. In  some  cases,  no  doubt,  the  fact  that  the  rent  is  so  pay- 
able might,  and  would,  be  strong  evidence  to  rebut  any  presump- 
tion of  a  yearly  tenancy  arising  from  a  holding  over,  and  pay- 
ment of  rent;  e.g.,  in  the  present  case,  the  original  tenancy 
having  been  for  a  year,  if  the  rent  had  been  payable  monthly, 

U)  1  T.R.,  at  p.  162.  (0  10  M.  &  W.,  at  p.  497. 

W  4  Camp.  276.  (m)  1  T.R.  at  p.  162. 
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and  if,  after  the  end  of  the  year,  the  tenan 

>p     continue;  but  the  rent  had  been  made  pay 

^     the  present  case,  the  rent  continued  payab 

WON  as  during  the  first  year,  though  it  was  a 

amount.    These  were  facts  on  which  the  ji 

to  infer  an  agreement  for  a  renewed  yearl 

cited^  when  examined,  support  this  view. 

HoLROYD,  J.  The  question  is,  what  is  th 
after  the  first  period.  A  tenancy  for  a  y 
holding,  as  much  as  a  tenancy  for  an}'^  i 
rule  of  law,  then,  is  that  a  term  or  holdi 
has  expired  by  effluxion  of  time  is  a  tenai 
afterwards  his  landlord  receives  rent 
subsequent  period,  that  is  evidence  that 
not  a  trespass;  and,  if  there  be  no 
presumption  is  that  the  tenancy  continues 
the  terms  of  the  original  demise  as  nearl] 
so,  whether  the  rent  remains  at  the  origin 
provided  there  is  nothing  to  indicate  the 
vary  the  terms  of  the  demise  in  any  other 
lant  relied  on  a  dictum  of  Parke,  B.,  in  J 
cock  (n),  that  a  tenancy  from  year  to  yea 
payment  and  acceptance  of  rent,  unless  thi 
reference  to  a  yearly  holding,  an  express 
mean,  unless  the  rent  is  payable  ye* 
representing  aliquot  parts  of  a  year.  The 
be  put  upon  Baron  Parke's  language  was  < 
stated  to  have  been  decided  in  Richard 
where  it  was  held  that  an  agreement  to 
both  parties  please,  reserving  a  compensal 
year,  or  any  aliquot  part  of  a  year,  creates 
not  a  tenancy  from  year  to  year.  But  Riclia 
was  not  a  case  of  holding  over  after  the 
tenancy.  Where  the  duration  of  a  tencu 
there  is  nothing  else  to  indicate  what  its 
to  be;  still,  if  rent  is  made  payable  year 

(n)    10M.&W.  497. 
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parts  of  a  year,  the  Court  presumes  that  a  tenancy  from  year  to        I88I 
year  was  intended.     But  to  look  at  the  periods  when  the  rent  is     Bank  of 
payable  is  only  one  mode  of  arriving  at  the  intention  of  the       ^^tokia 
parties.    The  parties  may,  if  they  wish,  create  a  tenancy  from  M*Hutchi8on 
year  to  year,  and  make  the  rent  payable  weekly  or  daily. 
In  the   present    case,    the    periods    for    payment   under    the 
original  yearly  tenancy  were  weekly ;  and  that  arrangement  was 
simply  continued,  with  a  subsequent  increase  in  amount,  just  as 
in  KeUy  v.  Patterson  (p),  where  the  continuing  tenancy  was  held 
to  be  from  year  to  year.     If  there  be  any  dispute  whether  the 
tenant  continues  in  possession  under  an  express  new  agreement, 
that  is  a  question  for  a  jury,  and  therefore,  in  proceedings  like 
these,  for  the  justices :  Cavljldd  v.  Farr  (g).  / 

Appeal  dismissed. 

Attorneys  for  the  appellant:  Moule  &  Seddon,  for  BandaZl, 
Mitchell  S  Nevett,  Ballarat. 

Attorneys  for  the  respondent :  Smale,  Hamilton  &  Wynne,  for 
Chdhbert  Jk  Wynne,  Ballarat. 

(p)  L.IL,  9  C.P.  681 ;  43  L.  J.  (O.P.)  320.  (g)  7  Ir.  R,  (O.L.)  469. 


PLANT  i;.  JOHNSTON.  /)«..  1. 

Proamory  note — lUegaUty — Security  for  void  agreement — **  The  Land  Act  1869" 
{No.  360),  sec.  21. 

A  pronuBsory  note  given  as  Becurity  for  the  performance  of  an  agreement 
abeolntely  void  nnder  '*  The  Land  Act  1869"  (No.  360),  sec.  21,  is,  as  against  the 
maker,  void  in  the  hands  of  all  holders,  whether  with  or  without  notice. 

Action  by  indorsee  against  maker  of  a  promissory  note,  dated 

May  23rd,  1881,  payable  to  one  A.  S.  Strettle,  for  400Z.,  at  three 

months  after  date. 

Pleas  :  (1)  That  after  the  passing  and  coming  into  operation  of  *'  The  Land  Act 
1869,"  the  defendant  was  a  licensee  onder  and  within  the  meaning  of  the  provisions 
of  Part  n.  of  the  said  Act  of  two  several  allotments  of  Crown  land,  in  the  Colony 
of  Victoria,  by  virtie  of  certain  licenses  issued  to  the  defendant,  by  the  Qovemor 
of  the  said  colony  for  the  time  being,  and  daring  the  currency  of  the  said  licenses 
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the  proviaioiui  of  the  sai 
El  mentioned,  and  the  defc 
le  Bhoold  obtain  a  lease  ( 
aditions  and  provisions  o 
transfer  to  the  said  Stret 
the  said  Strettle  would, 
fendant  all  the  moneys, 
{ht  be  requisite  to  enal 
bhe  said  two  allotments,  i 

as  might  from  time  to  1 
would  take  from  the  dc 
ttle,  from  time  to  time, 
1,  and  for  the  price  of  su< 
)ttle  to  the  defendant  as 
time,  as  any  of  such  proi 
from  time  to  time,  ren( 
transfer  the  said  lease  to 
3  defendant's  liability  oi 
f,  and  in  respect  of  the 
,  should  cease  and  be  dis 
ry  note,  in  the  declaratio 
and  was  received  by  thi 
mating  and  carrying  out  1 
resaid,  there  never  was 
dd  promissory  note  by  the 
sideration  was  stated  t< 

the  two  leases  when  i 
rith  an  averment  that  th< 
ut  consideration. — (4)  Re 
of  the  3rd  plea.— (5)  Re] 
hat  the  plaintiff  had  noti 
'st  indorsed  to  him. — (6) 
lentioned  averment. 

he  defendant  on  the 
the  others.  The  ph 
it  for  him  on  the  ] 
the  grounds  that  t 
law  to  the  declarati 
ere  w&s  no  evidence 
f  on  the  5th  plea,  ; 


Iden  showed  cause— 
ver  notice  to  the  p 
bhe  note  was  an  illc 
L  cannot  be  sustainei 
ps  the  indorser  migl 
J  indorsement.    Byi 
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138.    Bowyei'  v.  Bampton  (a);  ShiUUo  v.  Theed  (6);  Edwards  y.        1881 
Dick  (c).     Such  an  agreement  is  made  absolutely  void  by  "  The      plant 
Land  Act  1869"  (No.  360),  sec.  21 :  Hcyuuat  v.  Herrick  {d).  The  5th    joh/^k. 
plea  is  still  less  open  to  objection  after  verdict.  The  allegation  of 
notice  is  surplusage^  if  the  argument  on  the  1st  plea  is  good. 

With  respect  to  the  application  for  a  new  trial,  there  was 
abundant  presumptive  evidence  of  notice,  creating  a  strong 
suspicion,  and  that  is  sufficient  to  cast  the  burden  of  proof  on  the 
plaintiff:  Byles  on  Bills  (11th  ed.)  122.  General  notice  that 
there  is  some  illegality  or  fraud  vitiating  the  note  is  sufficient. 
The  payee  indorsed  the  note  to  the  plaintiff,  without  recourse, 
three  days  before  it  became  due,  for  300Z.  [Williams,  J.  The 
apparent  inadequacy  of  that  amount  might  be  explained  by  that 
mode  of  indorsement]  The  plaintiff  paid  the  amount  on  the  very 
day  the  note  matured* 

Wehh,  Q.C.,  and  M'Cormick,  in  support  of  the  Rule — The  first 
plea  does  not  show  that  the  giving  of  the  note  formed  any  part 
of  the  consideration  for  the  alleged  illegal  agreement,  which  was 
that  the  selector,  having  two  selected  pieces  of  land,  agreed  that 
if  Strettle  would  carry  him  on  and  advance  money  to  make  the 
required  improvements  on  the  two  selections,  he  would  convey 
one  of  them  as  soon  as  he  should  get  the  lease  of  it.  The 
consideration  for  the  promissory  note  was  the  goods  and  stock 
supplied.  What  was  to  be  paid  under  the  former  head  was 
an  unknown  quantity.  In  Howat  v.  Herrick  (d)  which  also 
was  an  action  by  the  indorsee,  it  was  held  that  a  note 
given  to  insure  a  deposit  of  the  lease  when  issued,  is  void, 
except  as  against  a  hond-fide  holder  for  value  without  notice, 
which  is  the  position  of  the  present  plaintiff.  [Stawell,  C.J. 
The  facts  of  that  case  scarcely  apply  to  the  present.]  A  contract 
nmy  be  void  without  all  the  incidents  springing  out  of  it  being 
void ;  they  may  be  illegal.  The  note  was  not  a  security,  as  the 
plea  shows ;  it  is  stated  that  it  was  to  be  renewed  until  the  land 
should  be  transferred,  and  not  to  be  paid ;  it  is  not  alleged  to 
have  been  given  as  part  of  the  purchase  money  of  the  land ;  it  is 

(a)  2  Sir.  1155.  (c)  4  R  &  Aid.  212. 

(6)7Bi]ig.  40&  ((2)iliK6p.  79. 
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ogether  collateral.  In  cases  of  illegalit 
eration  for  a  note^  the  presumption  that 
bhout  consideration  is  rebutted  by  sho 
[ue :  Fitch  v.  Jones  (e).  [Stawell,  C. 
ksideration  was  merely  nudum  pactun 
3  not  given  with  any  intent  to  violate 
the  Act,  nor  could  it  have  such  effect, 
ciliary  to  a  void  agreement,  it  would  nc 
a  holder  for  value  without  notice.  Tl 
er  the  alleged  agreement,  to  meet  a  bah 
There  was  no  evidence  to  support  tl 
Pendant  adduced  no  evidence  whatever  ( 

Stawell,  C.  J.  If  the  first  plea  is  valid 
Lst  be  discharged,  and  it  would  then  be  i 
)  5th.  That  first  plea  is  said  to  be  invali 
the  holder,  of  the  particular  illegality,  m 
)ved.  The  action  is  against  the  maker  c 
ase  if  the  Legislature  has  declared  the 
hold  it  valid  would  defeat  the  plain  i 
ention  of  the  enactment.  The  object,  in 
s  obviously  to  prevent  a  selector,  durii 
jnse,  from  granting  any  security  over  hh 
istance  to  be  paid  for  by  any  mortgage 
effected  duriog  such  currency  or  afl 
id  are  clear  as  well  as  stringent ;  any  f 
the  kind  prohibited,  is  to  be  absolutely 
unnecessary;  it  need  not  be  either  a^ 
trument  declared  on  is  void.  The  Coui 
at  would  be  the  position  of  parties  taki] 
lorsement,  as  against  the  drawer  of  a  bi 
a  new  consideration.    The  present  Bui 

SiGiNBOTHAM,  J.     I  am  of  the  same  op: 
3d  for  the  defendant  show  that,  when 
urities  shall  be  void  to  all  intents 
change  given  for  such  purpose  are  v< 

{e)  5E.  &B.  238;24L.J.  (Q.I 
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which  it  is  the  object  of  the  Act  to  prevent,  as  against  the  accep-       I88I 
tor  (or  maker  of  a  promissory  note).  The  5th  plea  is  clearly  good,      -p^^ 
as  held  in  Howcd  v.  Herrick  (/).     On  the  first  ground,  I  think         ^• 
the  Rule  should  be  discharged. 

As  to  the  second  ground,  I  think  there  is  no  evidence  of 
notice  to  affect  the  plaintiff,  but  the  Rule  cannot  be  made 
absolute  for  a  new  trial,  as  the  general  verdict  on  the  whole 
record  stands  for  the  defendant. 

Williams,  J.  I  concur,  on  the  ground  that  the  first  plea  is 
good. 

Ride  discharged. 

Attorneys  for  the  plaintiff:  Duffy  <fe  WUJdnson. 
Attorneys  for  the  defendant:  Bermett,  AUenhorough,   WUka 
i  Nvmn.    . 

(/)  AnU  p.  79. 


THE  VICTORL^N  WOOLLEN  AND  CLOTH  MANUFACTURING   COM-       d^c  % 
PANY  (LIMITED)  v.  THE  BOARD  OF  LAND  AND  WORKS.  '■ 

StgUgenot^IAabiliiy  of  public  body  for  improper  consirucUon  qf  works  ocauioning 
injury  to  the  plaintif. 

The  Board  of  Land  and  Works,  though  a  public  body  acting  in  the  execution  of 
a  public  trust,  is  in  the  same  position  as  a  private  person,  in  respect  of  works 
ooDStmeted  by  it;  and  is  liable  for  the  negligence  of  its  officers  or  servants,  in  the 
dengn  or  construction  of  a  railway  embankment  in  such  a  way  as  to  throw  flood* 
waters  upon  the  adjacent  property. 

AcnoN  by  the  owners  of  a  woollen  mill,  on  the  banks  of  the 
Barwon  river,  for  negligently,  unnecessarily,  and  in  an  unskilful 
and  improper  manner  causing  to  be  erected  and  made,  certain 
embankments  as  parts  of  the  Geelong  and  Colac  railway,  near  to 
the  mill  and  factory,  and  thereby  obstructing  the  natural  outflow 
of  the  flood- waters  of  the  river,  so  as  to  dam  and  throw  back  the 
flood-waters,  and  thereby  causing  the  flood-waters  to  rise  to  a 
great  height  in  the  mill,  doing  great  damage  to  the  premises 
and  business.  Plea : — Not  guilty.  The  verdict  was  for  the 
plaintiflfe,  the  jury  finding  that  the  height  of  water   in  the 
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I       plaintiff's  mill  was  increased  by  the  emb 
of  twelve  inches,  above  the  height  to  ^ 


lAK 


*^    have  reached  otherwise. 

OTH 

AC-       The  evidence  for  the  defendants  was 
Coy. 


OF 


made  careful  inquiry  as  to  the  height  of 
vious  flood,  and  that  they  had  allowed  suj 
^  the  embankment  safe  as  against  such  a  f 
admitted  that  they  did  not  provide,  and 
usual  for  railway  engineers  to  provide,  si 
vent  any  increase  of  inundation  on  the 
It  was  also  shown  that  the  engineers  wei 
height  of  such  previous  flood,  and  that 
to  four  feet  higher  than  the  height  on 
calculations. 

The  defendants  obtained  a  Bule  nisi 
the  ground  that  there  was  no  evidence  o 
of  the  defendants. 

Webb,  Q.C.,  M'Farland,  and  Hodges 
BOTHAM,  J.  In  Oreat  Western  BaUw^ 
Braid  (a)  the  rule  was  laid  down  thai 
made,  in  such  works,  for  resisting  all  t 
which,  in  that  climate,  might  be  expe 
occur.].  Even  if  the  defendants  had  cc 
highest  known  level  previously,  they  ma 
for  that.  They  admit  that  they  made  a  i 
and  their  engineers  confessed  that  they 
the  safety  of  neighbouring  property.  fW 
Oeneral  Stecmv  Navigation  Coy.  (6),  two  o 
of  the  rule  throwing  the  onus  on  the  def 
cited.]  The  sectional  area  of  the  openii 
of  water  under  the  viaduct  were  sho^ 
than  a  fouHh  of  the  sectional  area  of 
Act  under  which  the  railway  was  constri: 
limits  of  deviation,  and  the  evidence 
miorht  have  been  crossed  at  anothei 
amoimt  of  embankment  would  have  I 

(a)  1  Moo.  P.O.  UN.S.)  120  1.      (6)  L.R.,  3  C.P.,  i 
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for  the  jury,  whether  the  defendants  had  allowed 
waterway.  The  evidence  of  the  engineer  who~\ 
line  was,  that,  if  he  had  known  the  true  level  ^ 
previously  known  flood,  he  would  have  raised  the  I 
}  make  the  line  safe,  but  would  not  have  allowed 
f  waterway  for  the  protection  of  the  neighbouring  j 
ihat  the  injury  was  not  occasioned  by  proceeding 
lation,  or  by  mere  error  of  judgment.  In  Bdgnall 
I  N.W.  BaUway  Coy.  (c),  a  company  was  held 
igence,  though  its  works  were  constructed  in 
h  the  plans  and  sections  sanctioned  by  its  Act. 
J.  Was  this  injury  the  inevitable  result  of  what 
i  authorised?  Dixon  v.  Metropolitan  Board  of 
ILLIAMS,  J.  If  the  defendants  were  commanded 
,  they  must  do  it  without  negligence ;  if  not  com- 
,  they  would  be  responsible  for  injurious  conse- 
ing  it,  even  without  negligence:  Metropolitan 
U  {e)].  As  to  railway  construction,  the  defendants 
trtment  of  state ;  they  are  a  trading  corporation, 
is  the  defendants  to  do  as  little  damage  as  possible. 
5  act  of  negligence  has  been  proved,  in  that  the 
constructed  in  a  reasonable  mode.  Even  if  the 
I  been  allowed  no  latitude  for  deviation,  it  was 
onstruct  the  bank  in  such  a  way  as  not  to  injure 
the  neighbouring  property.  [Higinbotham,  J. 
reat  conflict  of  evidence  as  to  the  height  of  the 
us  flood.] 

3.G.,  and  Box,  in  support  of  the  Rule — The  conten- 
plaintifl*  is  that  it  is  necessary  only  to  show 
■t  there  was  some  negligence  in  the  construction  of 
ihout  showing  in  what  it  consisted.  But  it  is  not 
w  some  error  of  judgment  or  opinion:  Smith  on 
I;  the  plaintiff  must  bring  forward  some  definite 
defendants  ought,  or  ought  not,  to  have  done;  just 
:  an  action  against  an  attorney:  Chapman  v.  Chap-- 

i;  31  L.J.  (Ex.)  121,        {d)  6  Q.B.  D.  418. 

(e)  6  Ap.  Ca.  193;  50  L.  J.  (Q.B.)  353. 
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man  (/);  crassa  negligentia,  or  culpa 
J7n~  All  the  cases  go  upon  Degligence  in  act, 
9TH  Ju^S^^^^*  ^6  defendants  acted  upon 
^c-  skilled  engineers:  Sutton  v.  Clarke  (g), 
Dock  Trustees  v.  Gihhs  Qi) ;  Croabie  v.  Mur 
shows  that  the  waterway  was  designed  so  fi 
evidence  of  the  engineer  who  made  the 
levels,  was,  that  he  designed  the  waterrv 
safety  of  the  neighbouring  property,  as 
itself.  Would  an  action  lie  against  th 
constructed  such  works  on  his  own  acc( 
provision  against  contingencies  is  practii 
BramweU,  B.,  in  Nichols  v.  Maraland  ( 
Cameron  v.  The  Shire  of  Mount  Bouse  (Z 
a  question  of  nonsuit  in  such  cases,  it  is  inci 
to  give  reasonable  evidence  to  warrant  the, 
defendants  had  constructed  an  improper  ei 
Metropolitan  Railway  Co,  (m);  mere  si 
precautions  or  alterations,  are  not  sufficicD 
is  proved  that  the  defendants  made  all 
ascertain  the  highest  flood  level,  and  to  pr 
not  required  to  warrant  the  adequacy  of  si 
Chester  and  Holyhead  Railway  Co,  (n)\ 
of  London  (o);  Manzoni  v.  Douglas  (j 
Grote  V.  Holyhead  and  Chester  Railway  C 
Francis  v.  Cockerell  (5).] 

Stawell,  C.J.    Action  for  negligence, 
that  injury  was  inflicted   upon   them  ii 
defendants  having  improperly  constructe 
connection  with  a  bridge  over  the  River  Bt 
are  charged  with  the  construction  of  rail 

(/)  L.R.,  9  Eq.  276.  (m)  LlR., 

ig)  6  Taunt.  29.  132. 

{h)  L.R.,  1  H.L.  112;  36  L.J.  (Ex.)  (n)   2  Ex 

225.  (0)    L.R.; 

U)  8  Ir.  C.L.R.  (N.S.),  at  p.  309.  (Ex.)  487. 

{k)  L.R.,  10  Ex.  259;  44  L. J.  (Ex.)  {p)  6  Q.1 

134.  iq)    L.R. 

(0  5A.J.R.  13C.  (Q.B.)291. 
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and  they  occupy  a  position  analogous  to  that  of  the  Mersey        1881 

Docks  Trustees  in  Mersey  Docks  Trustees  v.  Oibbs  (r).    The  de-    viotorian 

dsion  given  by  the  House  of  Lords  in  that  case  seems  singularly  ^^^^cloth 

applicable  to  the  present.    In  it,  as  in  this,  the  question  was    Mamutag- 

TURiKQ  Cot. 
raised  as  to  the  liability  of  the  person  or  body  charged  with         v. 

the  construction  of   certain  works,    for    negligence    in    their    land^ot 

construction.    It  was  urged,  in  the  present  instance,  that  the     Works. 

engineers  who  were  employed  to  design  the  works  were  capable 

men,  and  that  it  had  not  been  shown  that  they  were  incapable 

or  inefficient,   and,   therefore,    that    the    defendants    are    not 

answerable.      Now    the    case  just    referred    to,    establishes 

oondusively  that  such  a  defence  would  form  no  answer  to  an 

action  of  this  kind.     The   defendants  had  certain  duties  to 

perform,    and   they    are    liable    for    the    improper    execution, 

either  by  themselves  or  their  agents,  of  works  constructed  in 

discharge  of  those  duties,  as  well  as  for  any  negligence.      There 

is  no  case  to  be  found  which  goes  the  length  of  showing  that,  if 

a  competent  person  is  employed,  there  can  be  no  action  against 

the  employer  for  negligence.    It  was  for  the  defendants  to  show 

that  they  exercised,  by  themselves  and  their  agents,  due  and 

reasonable  care  and  diligence  in  the  designing  and  execution  of 

the  works.    They  must  prove  that  affirmatively. 

The  mere  fact  that  the  defendants  engaged  persons  supposed  to 

be  competent,  is  not  sufficient  to  justify  this  Court  to  direct  that 

the  plaintiffs  should  be  nonsuited.  There  was  a  conflict  of  evidence. 

Competent  men  on  both  sides  gave  testimony  as  to  the  designing 

and  construction  of  the  bridge  in, question,  and  it  was  a  matter 

of  fiict  for  the  jury  to  find  upon,  imder  the  direction  of  the 

Judge,  and  to  say  whether  they  were  satisfied  that  the  defendants 

had  employed  competent  persons,  had  prepared  proper  plans,  and 

had  executed  the   work  properly.     That  may  have  been  a 

difficult  question,  rendered  still  more  difficult  by  evidence  on 

both  sides.  On  such  a  pure  question  of  fact,  a  jury,  but  no  judge 

or  Court,  could  say  that  the  defendants  were  right,  and  the 

plaintiff    was    wrong.      That    this    was    the    best   and    the 

most  suitable  design,  and  that  it  was  carried  out  in  the  best  way, 

with  due  consideration,  not  only  for  the  interests  of  the  defendants 

(r)  L.R.,  IH.L.  112;  35  L.J.  (Ex.)  225, 

V.L.R.,  Vol.  Vn.,  Uw.  II 


Digitized  by  VjOOQIC^   ^^_ 


CASES  AT  LAW. 

n        themselves,  but  for   the  rights  of  perso 

„^,^ji    land,  was  for  a  jury  to  decide.     The  defen* 

LLEN    position  as  the  engineer,  and  were  ansiw 

77AC-    engineer  avowed  that  his  object  in  the  ( 

the  bridge  was  with  r^erence  to  the  raili 

fj^    he  took  too  limited  a  view  of  his  f  uncti 

xKs.      that  the  design  was  not  made  with  referei 

adjacent  property;    and.  that  admission 

evidence  that  the  works  were  not  properl; 

fore  think  the  defendants,   by  leaving 

remain  unexplained,  have  left  an  impor 

jury,  and  that  even  on  this  ground  alone 

the  present  Rule  should  be  discharged. 

if  the  works  were  not  properly  done.    Tl 

if  the  works  were  properly  done.    The  c 

were  properly,  or  improperly,  executed  wa 

The  Rule  for  a  nonsuit  must  be  discharge 

HioiNBOTHAM,  J.  To  entitle  the  plaini 
actions,  they  must  aver,  and  prove,  nej 
design,  or  in  the  execution  of,  the  works,  ^ 
them  from  such  negligence.  This  questic 
negligence  has  to  be  deteimined  by  the  j 
all  is  submitted  to  them.  The  burden  c 
plaintiffs;  they  have  to  satisfy  the  jury 
adduce,  that  the  defendants,  or  their  serva 
negligence.  But  the  judge  has  to  determii 
whether  any  evidence  has  been  given  whi 
to  the  jury,  upon  which  a  jury  would  1 
negligence.  This  preliminary  question  "w 
determine,  has  been  fairly  stated  by  Brett, 
London  Railway  Company  (s)  as  foUoi 
in  evidence,  which,  if  unanswered,  would  J 
reason  and  fairness  in  affirming  the 
plaintiff  is  bound  to  maintain  ?"  I  directed 
with  the  general  rule  laid  down  in  Chreai 

(«)  L.E.,  7K&I.  Ap.  2a 
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fcm/  of  Canada  v.  Braid  (<),  and  Same  v.  Fawcett  (v),  that  it 
was  the  duty  of  a  public  body  constructing  works  of  this  nature, 
to  make  reasonable  provision  that  the  works  should  be  capable  of 
carrying  off  th^  water  of  all  floods,  which  might  be  expected, 
though  perhaps  rarely,  to  occur  in  the  climate  of  Yictoria. 
The  authority  of  this  case  has  been  questioned  in  Czech  v. 
Oeneral  Steam  Navigation  Company  (w),  by  WUlee,  J.,  but 
only  upon  the  question  as  to  the  party  on  whom  the  burden  of 
proof  lies. 

The  Court  has  now  to  determine  upon  the  leave  reserved 
in  these  cases,  whether  there  were  facts  in  evidence  which, 
if  unanswered,  would  justify  the  jury,  assuming  them  to  be 
men  of  ordinary  reason  and  fairness,  in  affirming  that  which 
the  plaintiffs  had  to  prove,  namely,  that  reasonable  provision 
was  not  made  in  the  construction  of  this  embankment  that 
it  should  be  capable  of  carrying  off  the  waters  of  any  flood  which, 
according  to  historical  records,  might  be  reasonably  expected  to 
occur  at  this  place.  I  think  that  there  was  evidence  upon  this 
point  which  a  judge  would  not  be  justified  in  withholding  from 
the  jury  There  was  a  large  body  of  testimony  that  the  embank- 
ment was  not  sufficient,  in  the  opinion  of  skilled  persons,  to  pre- 
vent injury  to  the  property  of  the  plaintiffs  in  the  event  of  the 
reeurrence  of  a  flood  similar  to  that  of  1852.  There  was  also 
evidence  that  the  officers  who  were  employed  by  the  defendants 
to  construct  the  work  had  not  taken  into  consideration  at  all  the 
safety  of  adjoining  property,  but  had  confined  their  attention  to 
making  provision  for  protecting  the  work  they  were  engaged  in 
designing,  against  danger  from  floods.  This  was  strong  evidence, 
in  my  opinion,  by  which  the  jury  might  properly  be  influenced, 
and  which  could  not  be  withheld  from  them. 

It  was  contended  by  the  Solicitor-General,  on  the  authority 
of  observations  by  Oihbs,  C.  J.,  in  Sutton  v.  Clark  (x),  that  as  the 
defendants  were  a  public  body,  discharging  statutory  duties,  they 
were  not  liable  for  the  consequences  of  the  errors  or  mistakes  of 
competent  officers  appointed  by  them.  Bat  this  proposition  can- 
not be  regarded  as  stating  what  must  now  be  taken  to  be  settled 
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law.    It  was  laid  down  in  Mersey  Docks 
^  that  a  public  body  acting  in  the  execution 
!th   ^^^^^»  ^^^  receiving  any  remuneration  f 
^c-    precisely  in  the  same  position  as  a   priv 
his  own  property  for  private  purposes, 
uniformly,  and  repeatedly,  followed    by 
^      all  English  Courts.     The  ground  of  lia 
negligence,  and  injury  resulting  therefroi 
now'  called  upon  to  find  whether  in  these 
or  was  not,  proved  by  the  plaintiffs;  it  onl] 
of  negligence  was  adduced,  which  was  pre 
and  which  could  not  properly  have  been 

Williams,  J.  The  defendants  were  trui 
the  execution  of  public  works.  As  soon  as  i 
at,  the  law  is  perfectly  clear  that  they  ai 
negligent  acts  of  their  servants:  Men 
Oibbs  (y).  That  is  the  only  authori 
the  position  advanced  by  the  counsel  for 
defendants  stood  in  precisely  the  same  i 
as  the  Mersey  Dock  trustees  did.  Th 
a  body  occupying  the  position  they  di( 
the  negligent  acts  of  their  servants, 
question  seems  to  be  for  the  jury  to  s 
constructed  with  reasonable  care  and  sk 
or  their  servants,  so  as  to  allow  the  or 
the  river  Barwon  to  escape?  That  questi 
the  plaintiffs,  and  I  must  say  that  not  on 
but  abundant  evidence,  to  be  submitted 
question.  I  concur  with  the  judgment  c 
Rule  should  be  discharged. 

Attorneys  for  the  plaintiff:  Davies  dk  C 
Jk  Pincott,  Geelong. 
Attorney  for  the  defendant:  Sutherland 

(y)  LJR.,  1  H.L.  112;  35  L. J.  (E 
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Vew  trials  Verdict  meonniteiU  vfUh  special  Jindings. 

iot  ia  inoonnfltent  with  the  anawen  to  special  qnestioxrs  put  to  the 
will  grant  a  new  triaL 

irial,  on  the  assessment  of  compensation  in  respect  of 
>r  railway  purposes.  The  plaintiff  claimed  for  the  price 
Eiken,  and  damage  by  severance,  12752.  The  matter 
bmitted  to  the  arbitration  of  a  County  Court  judge, 
urded  5502.  as  the  amount.  The  evidence  was  volu- 
nost  conflicting,  and  the  jury  viewed  the  land.  The 
le  amount  to  be  7701.,  three  questions  being  put  by 
udge,  and  answered  as  follows: — 

lid  be  the  amount  of  the  purchase  money  for  the  11  acres  23  perches, 
itting,  compensation  for  the  compulsory  taking,  as  the  jury  should 
wer:  2201,  including  allowance  for  oompulsory  taking  at  6L  an 
nuch  for  damage  to  be  sustained  by  the  owner  by  reason  of 
ber  causes  injuriously  affecting  the  other  lands  of  the  owner? — 
(3)  How  much  to  be  set  off  on  account  of  enhancement  in  value  of 
ad  of  the  owner,  and  every  other  benefit  and  advantage  which  the 
in  by  reason  of  the  making  of  the  railway? — Answer:  No  allowance* 

judge  requesting  the  jury  to  answer  specifically  the 
>n,  they  retired  and  amended  their  answer  to  the 
ion,  by  increasing  the  sum  to  6542.,  and  answered 
»tion,  1042.  on  208  acres,  or  108.  an  acre.  The  defen- 
3d  a  Rule  nisi  for  a  new  trial,  on  the  ground  that  the 
inconsistent  with  the  previous  findings. 

h  and  Hood  showed  cause — ^An  affidavit  by  a  person 
[>urt  when  the  jury  came  in,  has  been  filed,  stating 
y  intimated  that  they  had  really  allowed  for  the 
;  in  value,  in  their  first  findings,  but  simply  had  not 
mswered  the  third  question.  [Williams,  J.  We 
only  at  the  note  by  the  learned  judge  as  to  what 
I  not  to  any  affidavit  on  either  side.  Higinbotham,  J. 
cannot  accept  anything  alleged  to  have  been  said 
but  in  such  a  tone  as  not  to  be  heard  by  the  judge.] 
bial  duty  of  the  jury  was  to  find  the  total  amount  of 
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compensation  due  to  the  owner;  answering  the  que 
merely  ancillary  to  that.  There  is  no  real  inconsiste 
findings  of  the  jury;  it  is  clear  enough  that  7702.  was  t 
which,  after  moat  careful  consideration,  they  considerec 
to  the  owner,  after  making  every  allowance ;  and,  i 
found  they  had  inadvertently  omitted  to  answer 
question,  they  simply  re-distributed  the  amounts  to  a< 
their  deliberate  intention.  The  circumstances  are 
those  in  Allen  ▼.  Ower  (a). 

Dr.  Dcbeon,  S.Q.,  and  22.  Wdleh,  in  support  of  the 
not  called  upon. 

Per  Curiam  (&).  We  are  of  opinion  that  this  ver 
not  to  stand  in  its  present  condition.  It  is  xu 
to  impute  any  misconduct  to  the  jury,  any  intentic 
the  amount  of  the  finding  8u£5lciently  high  to  carry  oc 
other  improper  motive.  The  verdict  is  simply  inconsi 
the  special  findings.  The  verdict  as  at  first  returned,  n 
if  the  plaintiff  consent  to  a  reduction  of  the  amount  ] 
found  as  the  enhancement  of  value,  and  if  he  anj 
election  during  this  Term  ;  otherwise,  the  Rule  must  I 

Molesworth  for  the  plaintiff,  pointed  out  that,  as  the 
reduced  would  not  be  one-fourth  greater  than  the  sui 
by  the  arbitrator,  the  plaintiff  would  be  deprived  o 
under  '*  The  Lands  Compensation  Statute  1869  "  (No. 
He  therefore  asked  the  Court  to  impose  on  the  defer 
condition  to  the  plaintiff's  consent  to  the  reduction, 
should  pay  the  plaintiff's  costs. 

Per  Curiam.  The  Act  regulates  the  incidence  of 
and  this  Court  cannot  interfere. 

Attorneys  for  the  plaintiff:  M'Kean  Js  Leonard. 
Attorney  for  the  defendants :  Suth&i^land,  Crown  So 


(a)  6  V.L.R.,  L.  213. 


{h)  Stawkll,  C.J.;  Hioi 
Williams,  JJ. 
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THE  UNITED  HAND  AND  BAND  COMPANY  (NO  LIABILITY)  1881 

V.  M1VER  AND  OTHERS. 


Money  Juid  and  received—Money  deposited  in  tnut  to  pay  a  dividend — Revocation 
of  dividend  before  payment— Bighl  of  company  to  recover  money. 

Tha  directors  ot  a  oompftny  |Mdd  a  sum  of  money  to  the  defenduita, 
to  be  applied  in  payment  of  a  dividend  then  declared.  Sach  dividend  was 
advertised.  Two  of  the  defendants  made  a  conditional  promise  to  some  of  the 
shareholders  that  they  wonld  pay  them  the  dividend  if  the  third  defendant  would 
rign  the  cheqnes,  which  he  refused  to  do,  and  no  money  was  paid.  The  company 
nibseqnently  rescinded  the  resolution  declaring  a  dividend. 

Held,  that  the  company  was  entitled  to  obtain  repayment  of  the  money  from 
the  defendants. 

AcnoN  on  common  count  for  money  had  and  received,  interest, 
and  accounts  stated.  Plea:  Never  indebted.  The  jury  found  for 
the  plaintiffs  for  220o{.  16a.  2d.  The  defendants  obtained  a  Rule 
nisi  to  enter  a  verdict  for  them,  on  the  ground  that,  on  the  facts 
proved,  the  verdict  should  have  been  entered  for  the  defendants; 
the  Court  having  full  power  to  draw  all  inferences  of  fact. 

On  January  26, 1881,  the  directors  of  the  plaintiff  company 
declared  a  dividend  of  la.  9d.  a  share,  and  removed  the  amount 
thereof,  2187i.  10a.,  from  the  company's  credit  at  its  bankers,  and 
placed  it  to  the  credit  of  the  defendants.  This  dividend  was 
advertised.  A  meeting  of  the  company  on  4th  February  disap- 
proved of  this,  and  on  the  next  day  a  written  demand  was  made 
upon  the  defendants  to  restore  the  money  to  its  proper  account, 
which  the  defendants  refused  to  do.  The  next  general  meeting, 
on  28th  July,  1881,  rescinded  the  resolution  declaring  the  divi- 
dend. The  defendants  refused  to  give  effect  to  this  resolution, 
and,  as  trustees  of  this  fund,  called  a  meeting  of  the  company 
for  loth  August,  when  a  resolution  was  carried  directing  the 
defendants  not  to  deal  with  the  money  except  in  payment  of  the 
dividend.  A  special  meeting  of  the  company  was  held  on  18th 
August,  when  the  resolution  declaring  a  dividend  was  again 
rescinded,  and  the  defendants  were  directed  to  restore  the  money 
to  the  company's  account. 

In  answer  to  a  demand  in  pursuance  of  the  resolution 
of  the  meeting  of  18th  August,  the  defendants  stated  that  the 
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money  was  placed  in  their  hands  in  trust  for  all  t 
who  then  held  shares;  that  they  had  been  d 
the  meeting  of  15th  August  not  to  deal  with  the  m( 
wise ;  that  shares  had  been  transferred  since  the  dii 
been  declared;  that,  as  the  company  was  a  "no  liability 
the  defendants  would  only  hand  over  the  money  on  ob 
personal  guaranty  or  indemnity  of  the  directors.  TI 
declined  this  offer.  One  of  the  shareholders  on  31st  Auj 
a  writ  against  the  defendants  to  recover  the  amount  o 
dend  on  his  share.  Shortly  after  the  dividend  had  bee 
several  shareholders  demanded  payment  of  it,  and  the 
M'lvor  and  Tynan  told  them  they  were  prepared  to 
defendant  Swif  te  would  sign  the  cheques,  which,  howe 
refused  to  do. 


it 

1 


t^i 


Webb,  Q.C.,  Walker  and  M'Farland  appeared  to  s 
but  the  Court  called  upon  counsel  for  the  defendants 
the  Rule. 

Dr.  Madden  and  Box  in  support  of  the  Rule — This 
transferred  to  the  defendants,  on  certain  trusts  which 
fulfilled  in  so  far  that  the  defendants  have  bound  the 
an  appropriation  of  it  to  those  for  whom  it  was  int< 
shareholders.  They  are  bound  by  their  declaration  of  i 
and  the  public  advertisement  of  it;  by  a  demand  by 
holders,  assented  to  by  them  with  a  promise  to  pay  it 
the  acting  manager,  would  sign  the  cheques.  These 
the  authority  of  the  defendants  irrevocable.  [Higin 
There  must  be  some  express  or  implied  engagement  i 
money  for  the  claimants:  LUly  v.  Hay  a  (a).  The  pi 
rely  on  was  conditional]  Several  cheques  were  sig 
defendants,  though  they  were  not  handed  over.  [W 
Brice  v.  Bannister  (b)  supports  your  position,  where  t 
to  pa>  is  absolute;  it  supports  the  principle  of  the 
Canty  v.  Stawell  (c),  which  case  is  very  like  the  pr 
The  claim  by  the  shareholders,  coupled  with  the  as£ 


(a)    5  A.  &  E.  548. 


(&)  8Q.B.D.  669;  47  L.  J.  ((] 


(c)    2  V.R.,  L.  181 ;  2  A.J.R.  108. 
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ufficieni  This  is  in  the  nature  of  an  equitab] 
NBOTHAH,  J.  No  doubt  a  promise  to  pay  gives  bot 
nd  a  legal  right  to  payment:  Griffin  v.  Weatherby  (d 
n,  J.  Williams,  J.  But  if  there  be  a  conditio 
le  promise,  it  must  be  fulfilled,  before  payment  ca 
Hudson  V.  BUton  (e).]  In  Jeffs  v.  Day  (/),  thei 
se  to  pay  the  assignees,  and  yet  the  defendant  wi 
X)  pay,  in  the  face  of  an  assignment  by  the  plaintii 
is  are  merely  stakeholders,  and  we  would  ask  leav 
io  plead  an  equitable  plea. 

H  (g).  Even  in  Equity,  the  defendants  could  nc 
aintiflTs  claim.  The  money  was  entrusted,  o 
e  company,  to  the  defendants  for  the  purpos 
drtain  payments.  There  was  an  informal  advei 
I  dividend.  But,  before  pajrment,  the  company,  f 
3rfect  right  to  do,  withdrew  the  authority  to  pa 
There  had  been  no  express  or  unconditional  promie 
[ants  to  pay  the  dividend  to  the  shareholders, — n 
rtaking,  merely  a  promise  by  one  or  two  of  then 
1  which  was  not  performed.  The  facts  do  not  adm 

Rule  discliarged. 

3r  the  plaintiflf:  Klingender,  Char  shy  <fe  Dic/cs<yi 

son,  Ballarat. 

for  the  defendants:  F.  Madden,  for  Hardy  an 

arat. 

B.  763;  37  L.J.  (Q.B.)        (/)  L.R.,  1  Q.B.  372;  36  L.J.  (Q.B 

99. 
666;  26  L.J.  (Q.B.)  27.       ig)  Stawsll,  C.J.,  HionrBOTHAM  i 
Williams,  JJ. 
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1881  KOZMINSKY,  Appkllant,  v.  SCHURMAN 

lec.  6.  .  Evidenee— Official  signature. 

The  ugnatare  of  a  public  officer  may  be  proved  by  a  ] 
it  is  derived  from  seeing  it  on  many  official  documents  i 
genuine^  though  he  may  Bever  have  seen  such  offiyoer  wz 

Appeal  from  Petty  Sessions,  Horsham.  1 
was  an  interpleader  summons;  the  justices  < 
The  claim  was  under  a  contract  of  sale,  and 
given  by  the  debtor  to  the  claimant,  and  r^ 
The  contract  was  indorsed  with  a  certifies 
signed  by  Henry  Krone,  Deputy  Registrar-i 
jected  that  the  justices  could  not  take  judic 
signature  of  the  Deputy  Registrar  Qeneral,  ^ 
was  called  who  swore  that  he  had  frequentb 
signature,  from  having  seen  it  attached  to  C€ 
other  documents  to  which  it  was  officially  re 
signature  to  the  certificate  in  question  was 
Deputy  Kegistrar- General  Tlie  justices  j 
evidence  admissible,  as  the  witness  ackno\ 
never  seen  Krone  write  his  name. 

TT.  Fink  for  the  appellant — The  evidenc 
the  Deputy  Registrar-General  is  sufficient:  L 
Mere  identity  of  name  is  something  from  wl 
be  drawn:  Sewell  v.  Evans  (6). 

Hodges  for  the  respondent — The  justi 
judicial  notice  of  the  signature  of  the  Deput; 
but  if  they  could,  it  would  not  prov 
[Williams,  J.  That  point  was  not  taken.] 
of  it  tendered  was  insufficient,  the.  Court  wi 
the  determination  of  the  justices.  The  subi 
proved  is  the  filing  of  the  affidavit  within 
under  sec.  16   of  Act  No.  557;   the  certiti 

(a)   6  A.  &  E.,  at  pp.  705,  730,  739-40. 
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R^tmr-Oeneral  would  not  be  evidence  of  the  facts  which  have        issi 
to  be  set  out  in  the  affidavit  filed.  Eozmikskt 

V, 

Per  Curiam  (c).    We  do  not  know  what  further  evidence  Schurmakn. 
might  have  been  given,  if  the  justices  had  not  stopped  the  case. 
It  must  be  remitted  to  them,  with  an  intimation  of  the  opinion 
of  the  Court  that  the  evidence  tendered  to  prove  the  signature 
was  admissible,  and  may  have  been  sufficient. 

Appeal  aUomed;  case  rerrdtted. 

Attorney  for  the  appellant:  T.  Fink. 
Attorney  for  the  respondent:  J.  A.  Farmer. 

(c)   Stawxll,  C.  J.,  HionvBOTHAK  and  Williams,  J  J. 


BEQINA  ««  GANTWELL,  Ex  fabte  COSTELLOE.  Dec.  14. 

Jutke$  of  the  peace— ServUe  of  mmmmia--^Iie(uonable  time— Aei  No.  319,  sec.  2— 
DrfendatU  preserU  at  hearing^  on  other  humeu — Practice  at  Law — Quathing — 
Act  No.  571,  see.  4 — Application  in  Term  time. 

Where  a  snmmons  had  been  served  only  half-an-hoar  before  the  hearing,  bat 
the  defendant  iras  present  at  the  hearing,  attending  a  cross-snnunons,  issued  by 
himself  against  the  complainant, — Held,  that  the  justices  had  jurisdiction  to  deal 
with  the  complaint  at  once. 

In  Term  time,  applications  to  quash  proceedings,  under  Act  No.  571,  should  be 
made  to  the  Court,  for  a  Rule  nisi,  and  not  to  a  Judge  in  Chambers,  for  an 
Order  fiMi. 

Obder  nisi  to  quash  an  order  of  justices  at  Koroit.  The 
ground  of  the  Order  nisi  was  that  the  justices  had  no  jurisdic- 
tion, hy  reason  of  want  of  service  of  the  summons  a  reasonable 
time  before  the  hearing.  The  defendant's  affidavit  stated  that 
the  summons  was  issued  on  the  day  of  hearing,  and  was  served 
only  half-an-hour  before  the  hour  appointed  for  the  hearing. 
The  defendant  was,  however,  present  in  court  at  the  hearing, 
having  a  cross-summons  against  the  complainant,  returnable  on 
the  same  day. 

Hodges  showed  cause — No  ground  of  law  appears  for  quashing 
the  order  of  the  justices;  nor  has  the  order  been  brought  up. 
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Dr.  Dobaon,  S.Q.,  in  support  of  the  Order 
mtitled  to  reasonable  notice  of  the  hearii 
b  No.  319,  sec.  2,  requires  service  of  the 
sonable  time  before  the  hearing  thereof.  "^ 
le,  is  a  matter  of  law,  and  was  so  treate 
ler  a  similar  enactment;  the  question  wi 
jurisdiction.  Though  the  defendant  v 
iring,  it  was  on  other  business. 

?ER  Curiam  (6).  The  intervention  of  tl 
.  571,  in  Term  time,  should  be  sought  by  i 
1  to  the  Court  for  a  Rule  nisi,  and  not  bj 
ge  in  Chambers  for  an  Order  nisi.  This 
charged,  as  it  was  for  the  justices  to  det 
^ice  of  the  summons  had  been  reasonable 
davits  show  that  the  present  applicant  \ 
I  hearing,  having  a  cross-summons  against 

Ordt 

^.ttorney  for  the  applicant:  Abbott,  tor  Pot 
attorneys  for  the  respondent:  M.  H.  Da 
ggina,  Warmambool. 

i)  L.R.,  10  Q.B.  604.        (b)  Stawell,  C.J.,  Hioinb< 


HARDY  AKD  MADDEN,  Ex  parte  THE  UNIT! 
COMPANY  (No  Liability). 

Attorney  and  client — BiU  qf  costa^TaxcUum- 

Hiere,  npon  a  demurrer  to  a  bill  in  Equity  being  ov 
ndment  of  the  pleadings,  and  thus  a  pause  in  the  lit 
binned  to  advise  with  their  clients,  the  plaintiffs,  as 
med^ffeld,  that  the  solicitors  could  not  treat  such  pa 
1  reference  to  the  right  of  the  client  to  have  a  taxati< 

ElULE  nisi  to  rescind  an  order  of  WUlia 
ne  related  to  several  bills  of  costs  of  '. 
mbered  1,  2,  3,  4,  and  5,  on  the  ground  thi 
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more  than  twelve  months  before  the  issuing  of  the 
vhich  such  order  was  made.  The  order  was  to  refer 
everal  bills  of  costs  numbered  1  to  9.  The  com- 
"chased  the  equity  of  redemption  in  a  mine  of  the 
[  and  Band  Company,  Registered,  supposed  to  be  i 
the  National  Bank.  It  was  afterwards  determined 
igagees  had  no  right  to  sell,  but  had  in  fact  been 
company  then  instituted  a  suit  against  the  bank, 
le  bill  was  demurred  to  for  want  of  equity. 
r.,  overruled  the  demurrer;  and  an  appeal  to  the 
ras  dismissed  on  26th  April,  1879  (a),  the  Court 
,  however,  a  strong  suggestion  that  the  plaintiffs 
ospect  of  success,  unless  they  amended  the  bill, 
steps  were  taken  for  some  months,  it  being 
irable  to  wait  until  the  registered  company 
lent  of  and  distributed  the  amount  recovered  from 
;hat  the  shareholders  (who  were  for  the  most  part 
oth  companies)  might  be  in  a  better  position  to  pay 
ssary  for  continuing  the  litigation.  These  moneys 
received  and  distributed  about  15th  September, 
1  September,  the  manager  and  chairman  of  direc- 
k  that  a  call  should  be  made,  if  the  solicitors  would 
nend  the  bill^  and  carry  on  the  suit.  The  formal 
id  was  obtained  on  22nd  October.  The  bill  of  costs 
was  dated  1st  September,  but  showed  the  balance 
h  September,  an4  was  delivered  on  24th  September, 
ade  in  December,  1879,  and  a  promissory  note,  dated 
ber,  at  two  months,  was  given  on  behalf  of  the 
le  solicitors,  for  the  balance  due,  398i.  lis.  lid.  On 
ry,  1880,  certain  forfeited  shares  were  put  up  for 
3,  as  alleged  by  the  solicitors,  bought  by  the  manager 
On  25th  February,  when  the  promissory  note  fell 
pany  had  only  2921.  Is,  to  its  credit,  and  the  solici- 
i  to  pay  in  192i.  10«.  lid.  to  the  company's  account, 
(which  had  been  discounted  by  Hardy  and  Madden) 
Y  honoured,  the  amount  due  by  Hardy  for  the  shares 
*  him  being,  as  he  thought,  about  1252.  The  solid- 
(a)  5  V.L,R.,  E.  74. 
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tors  alleged  that,  on  payment  of  the  note,  i 
~  &C.,  up  to  15th  September,  1879,  were  finall 
The  application  to  the  Judge  to  refer  the 
made  on  24th  August,  1881.  The  affidavits  f< 
that  the  sum  of  1062.108.  lld^paid  into  its  ac< 
was  carried  forward  by  them  and  charged  i 
as  an  advance ;  and  that  on  30th  Decembei 
company  credit  for  lOOl.  for  calls  due  by  th 
106Z.  10«.  lid  was  paid  in  voluntarily  by  t 
had  discounted  the  note,  and  not  at  the  req 
that  the  accounts  between  the  company  an 
not  finally  closed  and  settled  on  payment  ol 
affidavits  for  the  solicitors  further  stated 
September,  1879,  counsel  were  consulted,  f 
frame  of  the  suit  should  be  wholly  altered,  a 
company  should  be  made  a  defendant.  T 
mised  in  December,  1880.  The  last  payment 
February,  1881. 

Dr.  Dobson,  S.G.,  showed  cause — The  < 
judge  ought  to  stand  altogether.  The  so 
their  original  retainer  terminated  at  the  pai: 
after  .the  appeal,  and  that  there  was  a  settk 
to  that  time,  so  that  no  charges  before  tli 
re-opened.  They  rely  on  remarks  of  Jessel, '. 
Barker  (6),  where  he  says  there  may  be  brea 
the  solicitors  would  be  entitled  to  ask  for  j 
But  there  is  no  such  break  in  the  present  ca 
in  the  bills  themselves.  The  practice  betwe 
the  company  had  all  along  been  that  bills 
periodically  every  two  or  three  months;  it 
this  practice  that  the  bill  of  costs  was  deli 
purporting  to  come  down  to  15th  Septen 
amended  some  time  after  that,  on  22nd  O 
costs  was  dated  1st  September,  the  ordinary  ] 
was  no  break  at  that  date.  An  item,  da 
which  must  mean  2nd  August,  is  a  charge 

(6)    9  Ch.  D.  538;  47  LJ.  (Ch.)  i 
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quent  to  the  dismissal  of  the  appeal,  the  only  hreak  that  can  be       1881 

set  up, — a  charge  in  respect  of  amendment  of  the  bill.     The         ji^ 

suggestion  of  the  Court  did  not  effect  any  real  break  in  the  ^mjSdek,^ 

suit,  and  would  not  have  warranted  the  solicitors  in  closing     ^paru 

United 
up  accounts,  and  making   an    entirely  fresh  start,    so  as  to    Hand  and 

exclude  their  bill  from  taxation. 

Even  if  the  Court  were  to  think  the  learned  judge  wrong 
on  a  question  of  fact,  that  would  not  be  a  ground  for  rescind- 
ing his  order.  [EDeoinbotham,  J.  Not  unless  it  be  shown 
to  the  Court  that  a  wrong  has  been  done  to  either  party, 
or  that  the  judge  has  been  misled  by  false  evidence: 
Beaufort  v.  Crawahay  (c).  As  you  chose  to  apply  to  a  judge, 
why  may  not  the  other  party  appeal  to  the  Court?]  The  appli- 
cation has  been  dealt  with  by  a  competent  tribunal  which  was  of 
(pinion  that  no  such  break  had  been  made  out.  The  solicitors 
paid  in  the  106^.  to  the  company's  account  to  make  up  the  amount 
of  the  promissory  note,  in  order  to  protect  themselves,  as  they  had 
discounted  it;  it  was  not  paid  to  the  general  account  of  the  com- 
pany in  payment  for  Hardy's  shares.  Their  balance-sheet  of 
accounts,  exhibit  11,  shows  this.  The  manager  of  the  company 
denies  that  he  bought  the  forfeited  shares  for  the  benefit  of 
Hardy;  they  were  bought  in  his  name  for  the  benefit  of  the  com- 
pany. [Stawell,  C.J.  I  do  not  see  how  the  matter  is  affected 
by  what  occurred  after  the  note  was  given;  that  constituted  the 
settlement,  if  any.]  In  dealing  with  a  summons  on  behalf  of  the 
registered  company,  Stawdl,  C.J.,  said  that  a  solicitor  is  not  at 
liberty  to  give  up  a  suit  until  its  termination  (c2).  Certainly 
nothing  is  shown  to  constitute  a  break  on  September  15th;  that 
happened  to  be  the  day  when  accounts  were  settled  between  the 
solicitors  and  the  registered  company.  Bill  number  5,  dated  1st 
September,  1879,  contains  charges  for  attendances  as  to  amend- 
ment to  be  made  in  the  bill  in  the  suit.  The  bill  dated  1st 
January,  1880,  contains  charges  in  respect  of  amendment  on  2nd 
October. 

Dr,  Madden  in  support  of  the  Rule — The  observations  of 
t/esseZ,  M.R.,  are  explained  in  the  report  of  the  summons  by  the 

(e)  LJL,  1  O.P.  699;  35  L.J.  (C.P.)  342.  {d)  AfUe,  at  p.  271. 
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registered  company  (e).  In  Be  Cartvmght 
by  the  solicitor  had  the  eflTect  of  bringing  < 
^  one,  and  rendered  them  liable  to  taxatic 
0  summons,  the  Court  thought  that  the  decis 
rD  Privy  Council  formed  a  break,  though  the  1 
on  afterwards  in  a  supplementary  suit, 
like  the  break  we  now  contend  for.  The 
effect,  that  this  company  must  fail  if  the  bi 
That  constituted  a  break,  without  the  neces 
at  once  refusing  to  do  anything  more,  and  i 
of  their  bills  of  costs ;  it  was  very  proper  t 
tinue  to  assist  the  company  in  consulting  { 
done.  A  considtation  was  had  with  coun 
obtained  as  to  the  actual  position,  which 
new  solicitors,  if  desired,  to  take  up  the  nu 
plementary  proceedings.  That  explains  the 
commented  on.  On  28th  April,  the  solicitor! 
of  the  matter  before  the  directors,  and  advise 
be  better  not  to  proceed  further  for  a  while, 
revived  after  some  months,  when  a  call  was  i 
on  the  note  is  sufficiently  clear;  there  was  t] 
Hardy  being  the  purchaser  of  the  forfeit 
solicitors  gave  the  company  credit  for  the  \ 
actually  obtained  a  decree  for  a  transfer  to  hi 

Stawell,  C.J.  It  is  unnecessary  now  t 
judgment  on  demurrer,  the  effect  of  which  is 
tiffs  to  amend  the  bill,  would  constitute  such 
gation  as  the  present  applicants  contend  for — i 
entitle  them  to  demand  payment  of  their  bill 
time,  and  make  such  a  payment  final  unlea 
taxation  were  made  within  twelve  months, 
the  observations  of  Jesad,  M.R.,  referred  to  in 
that  contention;  his  illustrations  of  what,  ii 
constitute  such  a  break,  are  of  a  different 
the  solicitors,  in  fact,  abandoned  such  a  pos 

(e)  AnU,  p.  272.  (/)  L.R.,  16  Eq.  471 

[g)   Vide  Hardy  t.  CoUer,  ante^  1 
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had  wished  and  intended  to  avail  themselves  of  it, 
re  so  stated  the  matter  to  their  clients,  and  have 
ent.  The  judgment  on  appeal  was  given  on  26th  °^ 
bill  of  costs  was  afterwards  delivered  including  ^ 
ent  to  that  date;  in  the  latter  part  of  September,  Hi 
deforopinions  and  consultations;  pleadings  amended 
f  counsel,  and  consultations  thereupon  charged  for 
)f  August,  included  in  the  bill  now  in  question 
mce  of  398^  lis.  lid.  was  paid;  how,  is  immate- 
^hink  that  the  judgment  on  appeal  on  the  demur- 
juch  a  break.  But  if  it  did,  the  solicitors  ought  to 
t  to  their  clients.  It  may  no  doubt  be  desirable 
stage,  the  clients  should  have  the  advice  of  the 
vhat  is  to  be  done,  but  not  that,  after  such  consul- 
jitors  should  be  at  liberty  to  forsake  them.  On 
lave  no  hesitation  in  saying  that  the  learned  judge 


I,  J.,  concurred. 

I  am  not  prepared  to  admit  that,  when  a 
>wed-— still  less  when  it  is  overruled — there  occurs 

to  justify  the  solicitors  in  leaving  the  suit,  if  the 
to  proceed.  At  Common  Law,  no  doubt,  their 
jring  the  action  to  an  end.  Jessel,  M.R.,  in  the 
),  suggests  that  that  rule  does  not  apply  strictly 
ty,  which  may  extend  over  many  years,  and  have 
ch  there  may  be  rests,  when  the  suit  may  be 
a  end  for  a  time,  in  which  case  the  solicitor  is  to 
emand  payment  of  his  costs.  He  suggests  that,  in 
t  suit,  before  final  decree,  there  may  be  breaks.  He 
here  are,  but  it  might  be  reasonable  to  say  they 
on  an  interlocutory  order,  as  when  it  is  ordered 
e  taken.  All^  however,  is  mere  suggestion,  and  the 
Rolls  does  not  refer  to  all  interlocutory  orders. 
Bmurrer  is  a  very  different  thing.  It  is  one  of  the 
iges  in  the  cause,  and  there  is  no  reason  why  the 
be  allowed  to  give  up  the  cause  then,  particularly 
rrer  is  overruled. 

Law.  JJ 
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ise,  after  the  dei 
id  to  conduct  imp( 
ation  with  counsel 
I  which  they  beca 
bich  it  would  be  th 
er  then  their  assist 
require  a  fresh  c( 
)n  of  matters.  If 
it  be  breaks  made  f 


plicants:  F.  Maddei 
ompany:  Klingend 
larat. 


LPPJELLANT,   V.    HART, 

r  (No.  346),  sees.  71. 
ing  aside  judgment — EsU 

curt  has  power,  under  i 
set  aside  a  jadgment,  in 
9d  with  the  plaint  snmi 
i  between  the  parties,  as 
Bpass  against  him  for  a 
the  defendant  had  in  fa< 


unty  Court,  Horsh( 
*  the  seizure  of  the 
'^arrant  of  executioi 
had  and  received, 
a  jury,  and  a  ver 
erdict  was  afterwar 
second  trial,  a  ver 

,  in  a  previous  actic 
a  sum  alleged  to  be 
action  an  affidavit 
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mons  upon  an  adult  person  at  the  appellant  s  house^  was  made.  1881 
The  respondent  obtained  a  verdict  for  the  amount  claimed,  and  Bruck 
issued  execution  under  which  the  seizure  now  complained  of  was  j^^ 
made;  after  seizure,  the  appellant  paid  the  amount.  Afterwards 
the  then  acting  judge  set  aside  the  judgment  and  warrant  of 
execution,  upon  affidavits  showing  that  there  had  been  no  service 
of  the  summons  in  such  first  action.  At  the  trial  in  the  present 
action,  the  evidence  for  the  plaintiff  was  that  the  sum  sued  for 
in  the  former  action  was  not  to  be  payable  unless  his  mare  should 
be  in  foal,  and  that  she  was  not,  so  that,  according  to  the  con- 
tract, nothing  was  payable.  The  evidence  of  the  person  who 
allied  that  he  had  served  the  summons  in  the  former  action,  was 
received,  notwithstanding  an  objection  that  the  now  defendant, 
the  respondent,  could  not  go  behind  the  order  setting  aside  the 
proceedings  in  such  former  action,  that  order  being  conclusive 
that  service  had  not  been  effected,  and  that  the  proceedings  had 
been  set  aside  for  irregularity.  The  judge  told  the  jury  that  the 
plaintiff  practically  admitted  that  the  money  was  owing;  that 
the  person  who  served  the  summons  swore  to  that  fact,  and,  if 
they  believed  him,  he  (the  judge)  could  not  see  upon  what  ground 
the  plaintiff  came  there  and  asked  for  anything;  that  if  he  was 
served,  he  (the  judge)  did  not  think  he  was  entitled  to  anything. 

Hodges,  for  the  appellant — Evidence  of  the  service  in  the  origi- 
nal action  was  improperly  received  here,  as  the  order  setting 
aside.the  judgment  therein  was  final;  it  was  as  if  it  had  never 
been  given.  In  Smith  v.  Sydney  (a),  the  plaintiff  did  not  succeed, 
because  the  judgment  had  been  set  aside  as  a  favour  to  him,  as 
being  for  too  large  an  amount,  and  not  as  being  in  bad  faith. 
Weston  V.  Collingwood  Qas  Go.  (6)  does  not  apply  to  this 
case,  as  there  was  merely  an  order  setting  aside  a  writ  of  ca,  re. 
[Williams,  J.  In  Malcolm  v.  MUner  (c),  a  similar  action  failed, 
where  the  plaintiff  had  been  arrested,  when  he  was  exempt  from 
arrest  by  reason  of  the  sequestration  of  his  estate  after  judgment.] 
Where  the  error  is  the  act  of  the  court,  trespass  will  not  lie; 
where  it  is  the  act  of  the  party,  it  will  lie,  as,  when  the  judgment 

(a)  LR.,  5  Q.B.  203;  39  L.J.  (Q.B.)        [b)  1  V.R.,  L.  98;  1  A.J.R.  90. 
41  (c)  1  V.  R.,  L.  74;  1  A.J.R.  112. 
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1881 


Bbucs 

V, 

Ha&t. 


is  set  aside,  it  is  as  if  it  had  never  been.  [Higinboth 
rmgton  v.  Lloyd  (d),  per  PcUteson,  J.,  is  to  the  a 
While  a  judgment  stood  for  the  full  amount,  the  p 
estopped  from  denying  it,  in  Huffer  v.  Allen  (e). 
Harrison  (/)  was  the  case  of  a  ca.  sa.  in  which  the 
which  it  was  set  aside  were  not  stated  in  the  replicati 


"1 


I  I       il 


Hood,  for  the  respondent — Smith  v.  Sydney  (g)  sho 
mere  fact  that  the  judgment  has  been  set  aside,  does 
the  party  in  whose  favour  it  was,  of  its  protection;  it : 
to  show  why  it  was  set  aside,  the  onus  of  which  r 
plaintiff.  It  is  assumed  by  the  appellant  that  the  j 
aside  for  want  of  service  of  the  plaint  summons,  ai 
person  who  swore  that  he  had  served  it,  swore  fal£ 
mistaken;  but  the  plaintiff  has  failed  to  prove  t 
happened  was  that  the  documents  only  were  put  in, 
action;  afterwards  the  then  defendant  swore  that  he  ha 
on  the  merits,  and  the  judge  thereupon  allowed  him  t( 
paying  costs.  But  the  order  setting  aside  the  jud 
ineffectual ;  the  only  mode  provided  by  the  "  Coi 
Statute  1869"  (No.  345),  for  getting  rid  of  a  ji 
contained  in  the  power  under  sec.  78,  to  order  a  new  1 
course  was  not  followed.  A  County  Court  judge  ha 
to  alter  his  judgment  after  it  has  been  entered: 
Askew  (A).  The  judge's  order  is  ultra  vires  and  a 
that  the  first  judgment  really  stands  now.  If  the  pla: 
it  uncertain  why  the  judge  made  that  order,  it  is  open 
to  find  that  he  was  served  with  the  plaint  sum; 
evidence  of  service  was  clearly  admissible  in  mi 
damages.  If  the  order  was  made  as  a  favour  to  the  p 
not  for  irregularity,  there  is  no  ground  of  action, 
plaintift'  entitled  to  get  back  the  money  paid  to  li 
debt.  His  costs  and  expenses  could  only  be  recovered 
in  an  action  of  trespass,  if  he  can  maintain  it.  Wb 
falls  into  a  mistake  of  fact,  it  is  the  duty  of  counsel 


id)   8  A.  &E.  at  p.  453. 

(e)    L.B.,  2  Ex.  16;  36  L.J.  (Ex.)  17. 

(/)  4  Q.B.  852;  12  L.  J.  (Q.B.)  315. 


ig)  L.R.,  5Q.B.203;39I 
(/()  L.B.,5Q.B.  208;39I 
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time.  But  the  judge  heard  the  evidence,  and 
^t  the  plaintiff  practically  admitted  the  debt.  The 
ection  about  the  service,  was  a  matter  of  fact. 

reply — As  to  the  admission  of  evidence  of  service, 
as  been  alleged  for  it;  it  was  not  in  issue,  the 
ing  been  set  aside.  It  was  set  aside  for  irregularity, 
fendant  is  estopped  from  proving  service.  A  judge 
iction  to  allow  costs  where  service  has  not  been 
Cope,  ex  'parte  Smillie  (j).  Even  if  the  judgment 
er  sec.  78,  the  order  setting  it  aside  is  not  a  nullity. 
Sec.  71  is  the  only  section  giving  a  judge  power 

judgment,  and  only  in  case  where  judgment  has 
It  after  due  proof  of  service  of  the  summons.  In 
Id  not  your  proper  remedy  have  been  to  apply  for  a 
ition  or  certiorari  ?  There  having  been  evidence 
jfore  the  judge  as  to  service,  and  the  plaintiff's 
jrits  made  on  the  former  application,  how  can  we 
[las  not  satisfied  himself  that  the  summons  was 
INBOTHAM,  J.  I  think  the  only  materials  properly 
)w  that  there  was  no  service.]  If  the  judge  had 
jr  upon  the  inquiry,  his  judgment  cannot  be  set 

not  contended  below  that  the  judgment  was  still 
here  was,  in  the  first  instance,  sufficient  proof  of 
g  in  the  operation  of  sec.  71. 

Cur.  adv.  vult 

IM,  J.  The  appellant  and  plaintiff  in  this  case  was 
in  an  action  brought  in  the  Horsham  County  Court 
lent  and  defendant  in  this  case,  on  20th  April,  1880, 
i  sum  of  4il.  4s.  Judgment  was  obtained  by  the 
bat  action,  the  defendant  not  appearing,  and  a 
:ecution  was  issued  to  levy  201,  10s,  The  warrant 
on  29th  September,  1880.  This  judgment  and 
:ecution  were  set  aside  by  the  deputy  judge  of  the 
t,  on  14th  December,  1880,  on  affidavits  which 
judge  that  no  summons  had  been  served  upon  the 

(;•)  6  V.L.R.,  L.  366. 
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defendant.  The  defendant  in  that  action  then  sued 
in  that  action  (the  present  defendant),  claiming  dam 
trespass  and  the  seizure  of  his  goods,  and  for  the  recc 
amount  levied,  as  money  received  for  the  use  of  t 
The  plaintiff  recovered  a  verdict  for  50Z.,  on  3rd  1^ 
That  verdict  was  set  aside  on  12th  July,  and,  at  the  i 
which  took  place  on  13th  September,  a  verdict  was  : 
the  defendant;  the  learned  judge  leaving  it  to  the  jui 
whether  the  plaintiff  had,  or  had  not,  been  serve 
summons  in  the  original  action,  and  directing  the 
the  plaintiff  had  been  served,  he  was  not  entitled  1 
That  judgment  is  now  appealed  against  on  the  grou 
others,  that  the  judge  misdirected  the  jury. 

We  are  of  opinion  that  the  juiy  were  misdirectec 
were  told  to  consider  whether  the  summons  in  the 
had  been  served  or  not.  If  the  deputy  judge  had  jui 
set  aside  the  judgment  and  the  warrant  of  executioi 
his  order  to  that  effect  was  made,  it  was  as  if  neithe 
nor  warrant  had  ever  existed  so  far  as  the  partiei 
cemed;  and  although  the  officer  to  whom  the  w 
directed  might  have  justified  under  it,  the  plaintiff  in 
could  not:  Bates  v.  Pilling  (k). 

But  it  was  contended,  on  behalf  of  the  defendai 
deputy  judge  had  no  jurisdiction  to  set  aside  the  judg 
County  Court  without  ordering  a  new  trial,  and  tha 
of  14th  December  was  therefore  void,  aaid  that  th 
and  warrant,  being  still  in  force,  were  an  answer  to 
By  sec.  78  of  the  "  County  Court  Statute  1869,"  a  jud 
County  Court,  when  it  is  completed  by  entry  in  the 
final  and  conclusive  between  the  parties  "  except  as 
vided."  The  same  section  gives  power  to  the  judge 
the  plaintiff,  and  to  order  a  new  trial  to  be  had  as 
shall  think  fit. 

The  exception  mentioned  in  this  section  refers, 
sec.  71,  as  well  as  sec.  78.     Sec.  71  provides  that  tl 
any  case  where  the  defendant  shall  not  appear,  or 
excuse  his  absence,  or  shall  neglect  to  answer  whe 

{k)  6  B.  &  C.  38. 
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court,  may,  upon  due  proof  of  service  of  the  summons,  proceed  to       1881 
trial  and  judgment,  and  may,  "at  the  same  or  any  subsequent      bruce 
court,  set  aside  any  judgment  so  given  in  the  absence  of  the      ^^^^ 
defendant,  and  the  execution  thereupon,  and  may  grant  a  new 
trial  of  the  cause  upon  such  terms  as  he  may  think  fit." 

The  language  of  this  section  is  large  enough  to  include  cases 
where  the  defendant  has  been  served  with  a  summons,  and  does 
not  choose  to  appear;  and  also  cases  where  he  does  not  appear, 
not  having  been  served  at  all;  and,  in  either  case,  the  judge  may, 
I  think,  at  his  discretion,  set  aside  the  judgment  or  execution 
thereupon,  or  set  them  aside,  and  in  addition  grant  a  new  trial. 
The  deputy  judge  had  jurisdiction,  therefore,  to  make  the  order 
of  14th  December.  The  appeal  must  be  allowed,  with  costs.  The 
case  will  be  reheard  before  a  Judge  of  the  Supreme  Court,  each 
party  to  pay  his  own  costs  of  the  last  trial. 

Williams,  J.  The  only  difficulty  I  have  felt  is  whether  the 
jodge,  under  sec.  71,  has  power  to  set  aside  a  judgment  where  the 
defendant  has  not  been  served  with  the  summons;  if  he  has  not, 
then  the  order  made  in  the  present  case,  the  defendant  not  having 
been  served,  would  be  ultra  vires,  the  original  judgment  would  still 
exist,  and  the  plaintiff  could  not  have  any  cause  of  action.  It 
would  appear,  at  first  sight,  that  sec.  71  contemplates  the  setting 
aside  of  a  judgment  where  the  defendant  has  been  served,  and 
has  failed  to  appear;  but,  on  further  consideration,  I  think  that 
its  language  is  large  enough  to  comprise  a  case  in  which  the 
defendant  has  not  been  served.  Therefore,  I  think  the  judge  had 
power  to  set  aside  the  judgment  in  question;  and,  if  so,  the  judg- 
ment is  entirely  gone.  That  being  so,  the  putting  in  of  the 
execution  was  a  trespass,  the  judge  misdirected  the  jury,  and 
there  must  be  a  rehearing  of  the  case. 

HoLROYD,  J.,  concurred. 

Appeal  allowed.    Case  to  be  reheard. 

Attorney  for  the  appellant:  Hughes  <fe  Michie,  for  Bacchus, 
Horsham. 
Attorney  for  the  respondent;  Herald,  for  Bushby,  Horsham. 


Digitized  by 


Google 


CASES  AT  LAW. 


1881  TOBIN  V.  THE  MAYOR,  &c.,  OF  M] 


c.  2, 3, 5, 24.  Negligence—Trespasi-^team  roUer— Pleading  at  law^ 

— New  trial. 

Injury  occasioned  by  sparks  from  a  steam  roller,  in 
by,  affords  a  cause  of  action  in  trespass,  without  a: 
negligent  management  on  the  part  of  those  in  charge  oj 

Where  a  declaration  in  case  averred  that  the  defei 
certain  engine,  which  was  being  driven  under  the  mans 
and  the  defendants  so  negligently  managed  the  engine 
the  plaintiff:— ^eW,  that  a  plea  of  **Not  GuUty" 
prefatory  averment  that  the  defendants  were  possessed 

An  amendment  made  after  the  trial,  altering  the  decla 
in  order  to  save  a  nonsuit,  entitles  the  defendant  t 
direction  treating  the  case  as  one  of  trespass  being  imp 
disaentiente. 

Action   by    an    infant,    by    her    next 
defendants,  for  negligence  in  the  use  of  a  st 

Declaration. — (Ist  count) :  That  before  and  at  th( 
the  grievances  hereinafter  alleged,  the  plaintiff  was 
using  a  public  highway,  and  the  defendants  were  posse 
engine,  called  a  steam  roller,  containing  fire  and  bumii 
driven  along  the  said  highway,  under  the  management 
defendants  so  negligently  and  unskilfully  managed  the 
fire,  and  burning  matter  therein  contained,  as  aforesai 
said  fire  and  portions  of  the  said  burning  matter  esci 
engine  into  one  of  the  eyes  of  the  plaintiff,  whilst 
using  the  said  highway,  as  aforesaid,  whereby  one  of  th 
injured,  and  permanently  disfigured,  and  the  plaintiff 
put  to  expense  for  medical  attendance,  and  was  othei 
(2nd  count) :  {inducement  as  above),  and  the  said  engii 
negligently  constructed,  that  sparks  from  the  said  f 
burning  matter,  &c.  [as  in  Ut  count.) 

Plea:  Not  guilty. 

The  jury  found  for  the  plaintiff,  with 
amount  claimed).  The  defendants  obtain 
suant  to  leave  reserved)  to  enter  a  nonsu 
there  was  no  evidence  to  send  to  the  jui 
management  or  faulty  construction  of  the 
new  trial  on  the  ground  of  misdirection  in 
if  the  plaintiff  was  injured  by  a  spark  from 
admitted  on  the  record  that  that  steam  i 
defendants. 


Digitized  by 


Google 


B 


XLV  VICT. 

espondence  between  the  parties,  before  issue  of  the 
intiff  at  first  fixed  the  date  of  the  occurrence,  as 
Eind  then,  afterwards,  by  letter  to  the  defendants,  ^^ 
3  29th  May,  which  was  a  Sunday.    The  place  was     o 
at  the  corner  of  Keilly  and  Drummond-streets, 

ce  for  the  plaintiff  was  that  she  was  returning  from 
.  June  (a  Thursday),  between  3  and  4  p.m.,  when  a 
as  standing  at  the  corner  of  Princes  and  Drummond 
bhe  gutter,  and,  as  she  was  passing  near  it,  on  the 
Sreman  opened  the  furnace,  and  threw  in  a  shovelful 
1  a  shower  of  sparks  came  out  of  the  door  of  the 
one  of  them  flew  into  her  eye;  that  a  rope  was 
3et. 

ce  for  the  defendants  was  that  neither  of  their  steam 
Lit  of  the  shed  at  all  for  about  three  weeks,  from 
lat  a  steam  roller  belonging  to  the  Fitzroy  council 
;sed  the  spot  in  question,  without  leave  being  asked 
jndajits.  The  learned  judge,  Higinbotham,  J.,  told 
this  evidence  was  admissible  only  to  show  that  the 
Die  story  was  a  concoction,  as  it  was  admitted  on 
that  the  engine  which  did  the  mischief  was  the 


and  Hood  showed  cause — There  was  no  need  of 
e  defendants'  ownership  of  the  engine,  for  that  fact 
1  the  record;  the  only  plea  is  "Not  Guilty,"  which 

only  the  wrongful  act.  [Higinbotham,  J.  That 
itled  in  Mitchell  v.  Crasaweller  (a).  Williams,  J. 
ther  question  as  to  the  effect  of  the  averment  that 
s  were  possessed  of  an  engine  containing,  &c.,  if  not 
TAWELL,  C.J.      The  plaintiff  had  to  prove,  under 

that  it  was  the  defendants'  engine  which  did  the 
lere  was  ample  evidence  for  the  plaintiff,  and  the 
iiat  the  defendants  were  possessed  of  the  engine 
le  mischief.  Under  the  English  Rules  of  1853, 
'Not  guilty"  operates  only  as  a  denial  of   the 

(a)    J3  C.B,  239;  22  L.J.  (C.P.)  100. 
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1881        breach  of  duty  alleged,  and  of  nothing  else ;  and  this  rule  is 
ToBiN      incorporated  in  the  "Common  Law  Procedure  Statute  1865" 
Mayor.  &c.,  (^^-  2"^*)'  ^^'   ^9, "  In  actions   for   torts,  the  plea  of  "Not 
OF  Mel-     Guilty"  shall  operate  as  a  denial  only  of  the  breach  of  duty,  or 
wrongful  act,  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement;  and  no  other 
defence  than  such  denial  shall  be  admissible  under  that  plea." 
The  object  of  such  enactment  is  to  obviate  the  expense  of  adduc- 
ing unnecessary  evidence.     If  the  judge  s  direction  were  wrong, 
it  could  not  have  affected  the  conclusion  the  jury  arrived  at 
[Williams,  J.    The  objection  is  that  the  jury  were  not  allowed 
to  consider  that  question.]    They  did  consider  it,  and  found  upon 
it  for  the  plaintiff. 

The  fact  of  having  such  an  engine  in  a  public  street  at  that 
hour  of  the  day,  is  in  itself  evidence  of  negligence.  If  the 
defendants  bring  an  object  of  such  a  dangerous  character  into  a 
public  highway,  they  must  be  liable  for  any  damage  which  may 
result,  even  though  negligence  in  its  management  be  negatived. 
The  allegation  of  negligence,  in  the  first  count,  is  unnecessary: 
Powell  V.  Fall  (6);  the  principle  is  the  same  as  that  in  Rylands 
V.  Fletcher  (c).  [Williams,  J.  In  Topham  v.  Christie  {d),  it  was 
held  that  railway  contractors  would  have  been  liable  for  injury 
by  fire  from  a  locomotive  engine,  without  proof  of  negligence,  if 
they  had  not  been  authorised  by  the  Legislature  to  use  it.]  In 
Powell  V.  Fall  (6),  the  defendant  was  authorised  by  statute,  to 
use  such  an  engine:  JoTiea  v.  Featiniog  Ry.  Coy,  (c).  It  must 
not  be  forgotten  that  the  street  was  closed  to  vehicles,  by  a  rope 
across  it;  that  must  be  taken  to  have  been  the  act  of  the  defend- 
ants, and  is  further  evidence  that  their  engine  was  there.  The 
plea  puts  in  issue  simply  the  defendants*  negligent  and  unskilful 
'management  of  the  engine.  [Higinbotham,  J.  Dunford  v. 
Trattles  (/)  supports  that  contention.]  So  also  Tavemer  v. 
Little  (g);  Hart  v.  Crowley  (h);  Woolf  v.  Beard  {j).  This  plea 
does  not  put  in  issue  what  is  stated  as  inducement:  Spencer  v. 

(6)  6  Q.B.D.  59*7;  49  L.J.  (Q.B.)  428.  (/)  12  M.  &  W.  629. 

(c)  L.R.,  3  H.L.  330;  37  L.J.  (Ex.)  {g)  6  Bing.  N.C.  678. 

161.  {h)  12  A.  &  E.  378. 

id)  6  V.L.R.,  L.  306.  {j)  8  C.  &  P.  373;  12  A.  &  K  381  n. 
(e)  L.R.,  3  Q.B.  733;  37  L. J.  (Q.B.)  214. 
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iwson  (k).  [Williams,  J.  Tavemer  v.  Little  (I)  does  not  decide 
at  the  defendant  could  not  have  shown  that  another  cart  did 
e  mischief.  Stawell,  C.J.  There  was  no  evidence  here  that 
5  driver  of  the  engine  was  the  defendants'  servant;  and  evidence  o; 
show  that  he  was  not,  was  rejected.]  The  declaration  states 
it  the  engine  was  in  the  charge  of  the  defendants'  servants. 
Dunford  v.  TratUea  (m),  it  was  not  proved  that  the  injury  was 
ae  by  the  defendant's  ship.  [Stawell,  C.J.  The  ownership 
1  management  are  two  distinct  things.]  The  question  raised 
the  trial  was  whether  the  defendants'  ownership  was  proved, 
e  defendants  called  the  man  who  had  charge  of  the  engine 
ich  the  plaintiff  said  was  the  one  which  did  the  injury;  so 
difficulty  was  at  an  end  as  to  who  had  charge  of  the  engine. 
e  defendants'  effort  was  to  prove  that  this  engine  could  not 
re  been  at  the  place  at  the  time  alleged;  so  that  if  the  jury 
ieved  that  it  was  there  at  that  time,  they  were  justified  in 
ing  it  as  admitted  that  it  was  in  charge  of  the  defendants'  ser- 
its.  In  the  case  of  injui7  by  a  dog  (which  sets  itself  in  motion), 
plea  seems  more  comprehensive;  it  puts  in  issue  the  keeping 
it,  its  mischievous  disposition,  the  scienter,  ojid  its  having  done 
injury:  Thomaa  v.  Morgan  (n).  In  an  action  for  trespass  to 
I  plaintiff's  wife,  it  does  not  put  in  issue  the  fact  of  the 
rriage:  Kenrick  v.  Harder  (o).  [Higinbotham,  J.  In  Levy  v. 
KUda  (p)  proof  of  negligence  was  held  necessary.  This  is  not 
action  of  trespass.]  The  defendants  are  in  a  dilemma;  if  they 
[  a  right  to  bring  such  an  engine  into  the  street  as  being  under 
ir  charge,  the  street  must  be  considered  as  their  land,  within 
lands  V.  Fletcher  (q);  if  they  had  not  such  right,  they  have  no 
ence.  [Higinbotham,  J.  Persons  using  a  street  must  accept 
numerous  risks  ordinarily  existing  there.]  Fire  is  not  one  of 
m,  any  more  than  a  wild  beast  [Higinbotham,  J.  The  case 
\  treated  as  one  entirely  of  negligence;  and  it  was  contended 
t  the  fact  that  sparks  of  fire  escaped  from  the  fire  box,  was 
ience  either  of  improper  construction,  or  of  negligent  manage- 
it.j 

I  1  Mo.  &  Rob.  552.  (o)  7  E.  &  B.  628;  26  L.J.  (Q.B.)  214. 

5  Bing.  N.C.  678.  (/?)  4  V.L.R.,  L.  302. 

0  12  M.  &  W.  529.  iq)  L.K. ,  3  H.L.  330;  37  L. J.  (Ex.)  161. 
)   2  Cr.  M.  &  R.  496. 
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1881  Webb,  Q.C.,  and  MoUsworih  in  support  of  the  Rule — ^The  plain- 

ToBiN  tiffs'  contention  goes  too  far,  as  to  the  effect  of  the  plea.    If  the 

Mayor,  ko.  P^^^  admits  that  it  was  the  defendants'  engine  which  did  the  mis- 

OF  Mkl-  chief,  it  must  admit  that  the  mischief  was  done,  and  it  would 

BOUEKB. 

therefore  be  no  plea  or  defence  at  all;  the  trial  of  such  an  action 
would  then  necessarily  be  a  mere  assessment  of  damages,  the  only 
evidence  necessary  being  that  of  a  doctor;  and  if  the  plaintiffs  view 
be  correct.  Lord  Abinger  must  have  been  inaccurate  in  saying, 
in  Dunford  v.  Trattlea  (r),  that  this  plea  of  "Not  Guilty"  puts  in 
issue  merely  the  wrongful  act;  he  should  have  said  (in  that  view) 
that  it  puts  in  issue  the  wrongfulness  of  the  act.  Notwith- 
standing any  supposed  admission  of  matter  of  inducement,  the 
plaintiff  must  prove  that  the  defendants  so  negligently  and  un- 
skilfully managed  the  engine,  that  sparks  from  the  fire,  that  is  the 
fire  in  the  defendants'  engine,  flew  into  the  plaintiff's  eye.  The 
whole  of  the  facts  are  not  admitted,  and  there  was  no  proof  of 
them.  In  Mitchell  v.  Craaswdler  («),  Jervia,  C.  J.,  held  that  the  plea 
of  "Not  Guilty"  put  in  issue  the  fact  that  the  injury  was  done  by 
the  defendants'  servant.  If  the  mere  prefatory  averment  is  suffi- 
cient, it  would  be  unnecessary  to  say  anything  about  it  in  the 
charging  part  of  the  declaration;  but  if  such  further  averment  is 
necessary  in  the  charging  part,  it  must  be  proved.  As  to  the 
necessity  for  a  special  traverse,  what  difference  does  it  mftke, 
whether  the  statement  is  a  prefatory  averment,  or  is  averred  in 
the  breach  ?  The  averment  in  the  breach  has  not  been  connected 
with  the  defendants.  Dunford  v.  Trattlea  (r)  is  relied  on  by  the 
plaintiff,  as  if  Lord  A  binger  had  held  that  this  plea  put  in  issue 
only  the  wrongfulness  of  the  act  complained  of;  but  he  really 
said  that  it  put  in  issue  the  wrongful  act.  Nor  does  Tavemer  v. 
Little  (t)  bear  out  the  plaintiff's  contention.  Even  if  the  prefatory 
averment  were  admitted,  it  does  not  state  that  the  defendants 
were  possessed  of  the  engine  which  did  the  injury;  and  the 
charging  part  of  the  declaration  which  does  make  that  state- 
ment, is  denied  by  the  plea. 

On  the  nonsuit  point,  there  was  no  evidence  whatever  of 
negligence,  to  go  to  the  jury;  the  mere  fact  of  taking  such  an 

(r)    12  M.  &  W.  529.  («)    13  C.B.  239;  22  L.  J.  (C.P.)  100. 

(0    6  Bing.  N.C.  678. 
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engine  into  the  street  is  not  sufficient  The  defendants  are  em-  1881 
powered,  and  required,  by  the  Legislature  to  keep  the  streets  in  tobin 
repair,  and  are  not  restricted  as  to  the  mode  of  doing  it;  they  are  .;^^^ob^  4^. 
at  Uberty  to  use  new  and  improved  instruments  and  machines,  or  Mel- 
Opening  the  furnace-door  to  feed  the  fire,  was  not  neghgent;  it 
was  in  the  ordinary  way  of  using  such  an  engine.  Even  if 
the  jury  were  justified  in  assuming  that  the  engine  was  the 
defendants',  the  placing  of  the  rope  across  the  street  shows  that 
precautions  were  taken  to  warn  the  public  of  danger.  In 
Smith  V.  London  &  S.  W.  Ry,  Coy.  (v),  it  was  not  the 
use  of  fire,  or  the  emission  of  sparks,  but  the.  accumulation 
of  inflammable  matter  which  constituted  negligence.  In 
Powell  V.  Fall  (w)  the  defendant  was  using  the  engine  for  his 
private  purposes,  and  the  escape  of  sparks  into  the  private 
property  of  the  plaintiflF,  constituted  a  trespass.  [Stawell,  C.J. 
The  proper  use  of  prefatory  averments  is  to  avoid  unneces- 
sary expense,  by  giving  the  defendant  an  opportunity  of  admit- 
ting what  he  is  not  prepared  to  deny.  I  think  it  is  very  improper 
to  insert  in  them  that  which  is  of  the  essence  of  the  issue  between 
the  parties,  as  is  done  here  in  inserting  the  words  "  containing 
fire  and  burning  matter."  Such  an  excrescence  might  be  struck  off 
on  summons.]  Even  admitting  the  prefatory  averment,  it  does 
not  preclude  the  matter ;  the  words,  "  before  and  at  the  time  of 
the  committing  of  the  grievances,"  &a,  do  not  apply  to  the  pos- 
•session  by  the  defendants  of  an  engine,  but  to  the  statement  that 
"the  plaintiff  was  lawfully  walking  along  and  using  a  public 
highway ;"  then  a  new  clause  begins  with  "  and."  The  plaintiffs 
contention  requires  the  insertion,  after  the  latter  word,  of  the 
words  "  at  the  time  aforesaid."  In  Wheatley  v.  Patrick  (x),  the 
plea  of  "Not  Guilty "  was  held  to  admit  the  possession  by  the 
defendant  of  the  horse  and  chaise ;  but  the  prefatory  averment 
was  more  precise  than  the  present  one;  it  stated  that  the 
defendant  was  possessed  of  a  horse  then  harnessed,  &c.,  which 
was  under  his  care  and  management ;  and  there  was  evidence  of 
negligence.     The  2nd  count  was  practicaUy  abandoned  by  the 

^  Cur.  adv,  vult 

{V)  L.R.,  6  C.P.  98j  39  L.J.  (O.P.)  68.        (w)  5  Q.B.D.  597;  40  L.J.  (Q.B.)  428. 
ix)  2  M.  &  W.  650. 
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1881  Stawbll,    C.J.      The    declaration    in 

oBiN  two   counts,    both    of   them   for  negligei 

oR,&o  *^®  other  in  the  construction,  of  an  er 

M«L-  There  were  averments  in  both  counts  i 

JJRSM, 

under  the  management  of  the  defendan 
6c  24.  were  not  traversed,  and,  according  to  tl 
we  have  been  referred,  the  whole  issue,  i 
denial  of  the  facts  stated,  was  merely  wl 
committed  a  negligent  act  in  the  managem 
an  engine  admitted  by  the  averments  not  ti 
under  their  management  when  the  injur 
the  conclusion  of  the  plaintiff's  case,  tl 
for  a  nonsuit,  as  there  was  no  evidence  of  n( 
or  construction.  Leave  to  move  was  reserve 
applied  for  leave  to  amend,  by  striking 
respecting  negligence,  and  thus  converting 
case  to  tresp&ss;  and  leave  so  to  amend  ws 
present  Bule  was  obtained  for  a  nonsuit  on 
was  no  evidence  of  negligence,  or  for  a  ne\ 
of  misdirection. 

As  no  proof  of  negligence  was  adduced 
amendment  has  as  yet  been  made,  the  Bule 
case  rested  here,  must  be  absolute.  To  av 
application  for  leave  to  amend  by  strikini 
respecting  negligence,  thus  making  the  dei 
must  be  considered,  and  this  leave,  as  it  ap] 
be  granted. 

On  the  declaration  being  thus  amei 
averments  that  the  engine  was  under  the 
defendants,  must  either  be  struck  out  or  con 
age.  The  sole  question  to  be  tried  is  wh( 
were  guilty  or  not  guilty  of  having  com 
as  alleged.  At  the  trial,  the  judge 
that,  according  to  the  averments  thei 
defendants  had  admitted  it  was  their  e: 
the  injury,  and  were  bound  by  that 
direction,  according  to  the  cases  refer 
correct;  assuming  the  declaration  to  remain 
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as  one  for  negligence.     But  if,  in  order  to  escape  a  nonsuit^  the        1881 
pleadings  are  amended,  and  the  declaration  is  in  trespass,  such       Tobin 
a  direction  would  be  clearly  wrong,  the  sole  averment  relied  on  ^^^^^  4^. 
to  sustain  it,  beini?  struck  out  or  disregarded.    It  follows  that,  if     o'  Mel- 

BOUKNE. 

the  pleading  is  not  amended,  there  must  be  a  nonsuit,  if 
it  is  amended,  there  must  be  a  new  trial.  As  the  direction 
complained  of  was  given  on  a  different  state  of  pleadings,  and 
would  not  presumably  have  been  given,  bad  the  pleadings  as  now 
amended  been  before  the  judge  when  he  gave  it,  a  new  trial 
must  be  had,  not  on  the  ground  of  misdirection,  but  as  a  neces* 
sary  consequence  of  the  amendment,  in  order  to  enable  a  jury  to 
decide  on  an  issue,  the  only  one  now  raised  by  the  amended 
pleadings,  and  on  which  no  jury  have  as  yet  been  afforded  an 
opportunity  of  expressing  their  opinion.  It  seems  to  me  quite 
unnecessary  to  enter  into  a  consideration  of  whether  trespass 
would,  in  this  case,  lie.  The  decisions  already  pronounced,  both 
in  England  and  in  this  Court,  appear  conclusive  on  the  point. 

HiGiNBOTHAM,  J.  A  Bule  was  granted,  in  this  case,  for  a  new 
trial,  on  the  ground  of  misdirection  by  the  judge,  in  telling  the 
jury  that  the  possession  of  the  steam  roller  from  which  the 
mjury  to  the  plaintiff  was  alleged  to  have  proceeded,  was 
admitted  by  the  defendants;  and  that,  if  they  believed  that  the 
injury  was  caused  by  any  steam  roller,  that  steam  roller  must  be 
taken  to  be  the  defendants'.  It  is  conceded  that  the  question 
raised  by  this  part  of  the  Bule  must  be  determined  upon  the 
authority  of  the  decision  in  the  case  of  Dunford  v.  Tratilea  (y). 
That  decision  is,  in  my  opinion,  binding  on  this  Court.  It 
determined  the  construction,  in  an  action  of  this  nature,  of  the 
pleading  Bule  (Hil.  Term,  4  Will.  IV.),  which  was  in  the  same 
terms  as  part  of  the  59th  section  of  the  "  Common  Law  Pro- 
eedure  Statute  1865."  The  declaration  in  that  case  stated  that 
the  defendant  was  possessed  of  a  ship,  which,  by  the  carelessness 
and  mismanagement  of  his  servants,  ran  foul  of  and  damaged 
the  plaintiff^s  ship;  and  the  Court  held  that  the  plea  of  "Not 
Ouilty"  admitted  that  the  defendant  was  possessed  of  the  ship  - 
that  did  the   damage,  and  only  denied   that   the  injury  was 

iy)    I2M.&W.  529. 
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occasioned  by  the  carelessness  of  the  defendant's  sen 
are  not  at  liberty,  I  conceive,  to  disturb  this  old  and  ^ 
decision.  I  will  add  that  if  the  question  were  res  inUi 
that  we  ought  now  to  adopt  and  apply  the  rule  laid  d 
case,  as  being  the  rule  which  gives  the  true  and  coi 
construction  to  an  important  statutory  canon  of  plead 

The  plaintiff,  in  the  present  case,  avers  in  the  decla 
at  the  time  of  the  injury  she  complains  of,  the  defen 
possessed  of  a  steam  roller;  and  she  proceeds  to  tell  t' 
the  injury  she  alleges  that  she  has  sustained  th: 
negligent  construction,  and  the  negligent  user  and  m 
by  the  defendants,  of  that  steam-roller.  The  avera 
well  pleaded  as  to  the  time  of  the  defendant's  poss 
material  averment;  and  a  traverse  of  it  would  not  be  d 
Mitchell  V.  Craasweller  {z).  But  it  would  not  be  a  m 
even  a  sensible  averment  of  the  declaration,  if  it  did 
to  the  particular  steam  roller  from  which  the  plain 
that  her  injury  proceeded.  The  defendants  are 
required,  if  they  would  not  be  taken  to  admit  it,  tc 
material  averment.  If  they  deny  it,  it  is  obvious  that 
be  held  to  deny  it  in  the  sense  in  which  the  plaintiff  n 
in  no  other  sense,  and  with  no  other  or  larger  e] 
meaning  of  its  terms.  If  they  admit  it  by  pleading  "  N 
they  admit  it  also  in  the  sense  in  which  the  plaint: 
that  is  to  say,  they  admit  that  it  was  their  steam  r 
did  the  injury  the  plaintiff  complains  of;  but  they  dei 
injury  was  occasioned  by  their  "  wrongful  act,"  or  ne 
of  omission  or  commission,  in  the  construction  or  in 
the  roller.  The  statutory  rule  of  pleading  so  construed 
hardship  of  any  kind  on  a  defendant.  It  relieves,  and  W2 
to  relieve,  the  plaintiff  of  the  burden  of  unnecessary  p 

The  real  defence  in  the  present  case  was  that  neit 
two  steam  rollers  belonging  to  the  defendants  was,  or 
been,  in  the  street  where  the  accident  occurred,  on  \ 
which  the  plaintiff^s  evidence  alleged  that  it  occurr< 
doubts  at  the  trial,  whether  the  evidence  tendered  in 
this  defence  was  admissible;  for  it  was  clearly  inconsi 
(z)    13  C.B.  239;  22  L.J.  (O.P.)  100. 
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on  the  record,  that  the  defendants  were  possessed 
hich  did  the  injury.  I  am  now  satisfied  that  the 
properly  received.  It  is  true  that  an  admission  in 
mclusive;  and  where  a  material  allegation  in  a 
[)t  traversed,  and  is  thereby  admitted,  it  is  not 
the  party  making  the  admission  to  disprove  it: 
irt  (a).  But  an  admission  made  in  the  course  of 
r  in  express  terms,  or  by  omitting  to  traverse  what 
ed  before,  is  an  admission,  not  for  all  the  purposes 
ut  only  for  all  purposes  regarding  the  issue  arising 
cular  pleading  out  of  which  the  admission  springs: 
mnt  Maidstone  (6).  And,  with  respect  to  allegations 
ersed,  an  admission  of  the  latter  kind,  although  it 
s  to  be  regarded  as  a  conditional  admission  only — 
mitting  the  allegation  not  traversed,  in  case  the 
rove  the  allegations  which  are  traversed:  Cording 
proved  in  Duke  of  Rutlomd  v.  Bagakaw  (d). 
mts,  admitting  conditionally  that  they  were  the 
iteam  roller  which  caused  the  injury  to  the  plaintiff, 
r,  in  my  opinion,  to  answer  the  charge  of  negligence 
ction  or  the  management  of  their  roller,  by  any 
5ver,  proper  for  that  purpose,  although  it  might  be 
ith  their  admission.  If  they  should  succeed  in 
jury,  by  the  evidence  they  adduced,  that  it  was 
t  they  should  have  been  guilty  of  the  negligence 
tiey  were  charged,  they  would  be  entitled  to  a 
plea  of  "  Not  Guilty,"  the  admission  of  ownership 
r  operation  as  an  estoppel  upon  the  issue  raised  by 
t  as  the  jury  did  not  accept  the  evidence  offered  to 
jence,  the  admission  that  the  steam  roller  which 
ury  was  the  property  of  the  defendants,  ceased, 
;e  being  found,  to  be  a  conditional  admission,  and 
proof  of  the  fact  admitted.  I  think  that  the  Rule 
sorted  upon  this  first  ground. 
IS  granted,  in  the  alternative,  to  enter  a  nonsuit,  on 
.t  there  was  no  evidence  proper  to  be  submitted  to 

595.  (c)  6  C.B.  703;  18  L.J.  (C.B.)  100. 

12  L.J.  (Q.K)  321.         id)  14Q.B.,  atp.891;  19L.J.(Q.B.)234. 
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1881  the  jury  of  negligence  in  the  construction,  or  in  the  user,  of  the 
ToBiK  steam  roller.  No  evidence  at  all  was  tendered  to  show  how  this 
Mayor.  &c  ^^'^®^  ^^  constructed,  or  that  it  was  wanting  in  any  known 
o¥  Mel-  means  of  protection  against  the  emission  of  sparks,  in  practical 
use  at  the  time,  and  which  the  jury  might  consider  it  reasonable 
that  the  defendants  should  be  required  to  adopt :  FreemantU  v. 
London  <fc  If.  W.  Ry.  Coy  (a).  The  only  witnesses  called  to 
describe  the  accident  were  the  plaintiff,  a  young  child,  and 
the  plaintiff's  schoolfellow;  and  all  they  could  say  was  that 
when  the  door  of  the  firebox  was  opened  by  the  fireman,  sparks 
came  from  it,  and  one  was  blown  into  the  plaintiff's  eye.  This 
evidence  disclosed  no  negligence  in  the  user  or  management  of  the 
roller,  and  plaintiff's  counsel  were  constrained  to  rely  upon  the 
fact  that  the  roller  was  in  the  street  during  the  hours  of  the  day, 
when,  as  it  was  contended,  it  ought  to  be  used  only  during  the 
night.  But  if  it  may  be  lawfully  used  at  all,  it  may  be  used,  I 
think,  at  all  hours  of  the  day  or  night,  provided  precautions, 
suitable  and  proper  for  the  time  and  the  state  of  the  traffic, 
are  taken  to  guard  against  accidents.  If,  indeed,  an  imple- 
ment of  this  kind  constituted  a  public  nuisance,  it  could  not 
lawfully  be  taken  ^^  a  highway  at  any  hour  either  of  the 
night  or  the  day;^Hit  this  view  has  not  been  contended 
for.  Actionable  negligence  has  been  defined  to  be  the  omission 
to  do  something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do;  or  the  doing  something  which  a  prudent 
and  reasonable  man  would  not  do :  per  Alder  son,  B.,  in  Blyih£ 
V.  Birmvnghomi  Water  Works  Coy.  (/).  I  do  not  think  that 
there  was  a  single  fact  which,  if  unanswered,  would  justify  men 
of  ordinary  reason  and  fairness  in  affirming  the  existence  of 
either  of  the  two  kinds  of  negligence  which  the  plaintiff 
undertook  to  prove.  Upon  this  second  ground  of  the  Bale, 
therefore,  the  defendants,  in  my  opinion,  would  be  entitled  to 
succeed. 

But  it  was  argued  that  upon  the  facts  proved  at  the  trial,  the 
plaintiff  had  a  good  cause  of  action  against  the  defendants,  apart 
from  negligence;  and  an   application  was  made  for  leave  to 
(«)  31  L.  J.  (C.P.)  12.  (/)  11  Ex.  at  p.  784  j  25  L.  J.  (Ex.)  211 
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amend  the  declaration,  by  striking  out  the  averment  of  negligence        I88I 
from  both  the .  counts.    This  amendment  would  substitute,  after      tobin 
trial,  a  new  count,  and  an  entirely  new  and  different  cause  of  ^^yor  &c 
action  for  the  existing  declaration ;  and  such  an  amendment  has     o^  ^b^- 

BOUBNE. 

sometimes  been  refused:  Jacobs  v.  Seward  (g).  But  the  Court 
has  power,  if  it  think  fit,  to  make  it :  Warlow  v.  Harrison  (h), 
followed  by  this  Court  in  the  unreported  case  of  Walker  v. 
Mayor,  Jkc,  of  Ararat;  and  as  no  objection  was  made  on  the  part 
of  the  defendants,  nor  terms  asked  for,  I  think  that  the  power 
should  be  exercised  for  the  purpose  of  determining  upon  the 
ascertained  facts,  the  real  question  in  controversy  between  the 
parties  in  this  action. 

The  question  to  be  considered,  upon  the  declaration  so  amended, 
is  this: — "  Are  the  defendants  liable,  as  the  owners  in  possession  of 
a  properly  constructed  steam  roller  carrying  fire,  for  damage 
caused,  not  wilfully,  by  a  spark  of  fire  proceeding  from  the  roller 
when  in  a  highway,  and  while  it  is  managed  and  conducted  with 
all  reasonable  care,  and  without  negligence?"  In  determining 
this  question,  it  is  necessary  to  bear  in  mind  the  important 
distinction,  drawn  in  the  judgment  of  the  Exchequer  Chamber  in 
Fletcher  v.  Rylands  {j),  between  the  common  law  liability  of 
the  owner  of  a  chattel,  animate  or  inanimate,  which  has  escaped 
from  the  owner's  land,  and  is  trespassing  on  his  neighbour's  land, 
—and  that  of  an  owner  of  a  chattel  which  is  brought  on  a  high- 
way by  the  owner  or  his  servant,  in  the  ordinary  course  of  public 
trafBc.  In  the  former  case,  as  the  owner  is  bound  to  keep  the 
chattel  on  his  own  land  at  his  peril,  he  is  liable,  if  it  escape,  for 
all  the  natural  consequences  of  its  escape.  It  is  wholly  immate- 
rial whether  the  escape  be  due  to  the  owner's  negligence,  or  in 
spite  of  his  most  diligent  care.  He  can  be  sued  for  the  trespass, 
and  negligence  need  not  in  any  case  be  averred  or  proved.  In 
Tenant  v.  Goldwin  (k)  it  is  said: — 

'*The  reaaon  here  is,  that  one  must  use  his  own,  so  as  thereby  not  to  hurt 
another,  and  as,  of  common  right,  one  is  bound  to  keep  his  cattle  from  trespassing 
on  his  neighbour,  so  he  is  bound  to  use  anything  that  is  his,  so  as  not  to  hurt 
another  by  such  user:" 

ig)  L.K..  4  C.P.  328;  Ihid.  5  H.L.  464.  {j)  L.B.,  1  Ex.  265;  35  L. J.  (Ex.)  154. 
41  L.J.  (C.P.)  221.  {k)   1  Salk.  21 ;  2  L.  Raym.  1089;  6 

(h)  29  L.J.  (Q.B.)  14.  Mod.  311. 
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and  Ellis  v.  Loftus  Iron  Coy,  (I) ;  Leyden  v.  Coram  (m) :  and 
Doyle  V.  Vance  (n)  are  to  the  same  effect. 

But  the  liability  of  the  owner  in  possession  of  a  chattel,  animate 
or  inanimate,  on  a  highway,  is  more  limited  in  kind  and  in  degree. 
Generally,  the  owner  is  not  liable  for  damage  caused,  not  wilfully, 
on  a  highway,  by  a  chattel  lawfully  brought  on  the  highway,  for 
the  reason  stated  in  Fletcher  v.  Rylands  (o),  as  follows : — 

''Traffic  on  a  highway,  whether  by  land  or  sea,  cannot  be  condncted  withoat 
exposing  those  whose  persons  or  property  are  near  it,  to  some  inevitable  risk,  and, 
that  being  so,  those  who  go  on  the  highway,  or  have  their  property  adjacent  to  it, 
may  well  be  held  to  do  so  subject  to  their  taking  upon  themselves  the  risk  of 
injury  from  that  inevitable  danger." 

The  same  rule,  founded  on  the  same  reason,  is  clearly  stated  by 
Lord  Blaclcbum  in  River  Wear  Commissioners  v.  Adamson  (p). 
He  says : — 

"The  Common  Law  is,  I  think,  as  follows: — Property  adjoining  to  a  spot  on 
which  the  public  have  a  right  to  carry  on  traffic,  is  liable  to  be  injured  by  that 
traffic.  In  this  respect  there  is  no  difference  between  a  shop,  the  railings  or  wia- 
dows  of  which  may  be  broken  by  a  carriage  on  a  road,  and  a  pier  adjoining  to  a 
harbour  on  a  navigable  river  or  the  sea,  which  is  liable  to  be  injured  by  a  ship. 
In  either  case,  the  owner  of  the  injured  property  must  bear  his  own  loss,  unless  be 
can  establish  that  some  other  person  is  in  fault,  and  liable  to  make  it  good;  and  he 
does  not  establish  this  against  a  person  merely  by  showing  that  he  is  owner  of  the 
carriage  or  ship  which  did  the  mischief,  for  the  owner  incurs  no  liability  merely 
because  he  is  owner." 

But  there  are  two  classes  of  cases  in  which  the  owner  in 
possession  of  a  chattel  is  liable,  at  common  law,  for  such  damage 
on  a  highway.  First:  He  is  liable  if  the  injured  person  can  prove 
that  the  owner  himself,  or  his  servants,  have  neglected  the  duty 
which  the  law  casts  upon  those  who  have  charge  of  a  chattel  on 
the  highway,  to  take  reasonable  care,  and  use  reasonable  skill,  to 
prevent  it  from  doing  injury:  Cotton  v.  Wood  (g);  Hammock  v. 
White  (r);  upheld  in  Manzoni  v.  Douglas  («).  Secondly:  The 
owner  is  liable  if  the  injury  has  been  occasioned  by  the  danger- 
ous quality  or  character  of  his  chattel,  though  without  negligence 
or  want  of  reasonable  skill  on  his  part,  if  it  be  proved  that  such 


(0  L.R..10  C.P.  10;  44  L.J.  (C.P.)  24. 
(m)  3  V.L.R.,  L.  95. 

(n)  6  V.L.R.,  L.  87. 

(o)  L.R.,  1  Ex.  at  p.  286. 

(p)  2  App.  Cas.,  at  p.  767;  47  L.J. 
(Q.B.)atp.  204. 


{q)  8  C.B.  (N.S.)  668;  29  L.J.  (C.P.) 
333. 

(r)  110.R(N.S.)688;  31L.J.(C.P.) 
129. 

(«)    6  Q.RD.  145;  50  L.J.  (C.P.)  289. 
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dangerous  quality  or  character  was  known  to  him.    The  cases        1881 
most  frequently  occurring  under  this  head  are  where  animals       tobin 
maiMiLetcB  naturce,  which  the  law  assumes  to  be  harmless,  do  mayor,  &c 
injury  through  a  vice  known  to  the  owner.    The  owner  of  such     ^^  Mel- 

BOURKS. 

vicious  animal  keeps  it  at  his  peril,  and  he  is  liable,  without 
proof  of  negligence,  for  the  natural  consequences  of  its  being  on 
the  highway,  if  it  be  shown  that  he  was  acquainted  with  the 
vicious  quality  of  the  animal:  Cox  v.  Burbridge  (t);  Hvdaon 
V.  Boberts  (v).  For  the  same  reason,  it  would  seem  that,  if  a 
person  take  into  a  highway  an  inanimate  thing  of  a  known 
dangerous  quality,  although  it  is  something  which  is  not  found 
to  be  a  public  or  common  nuisance,  he  must  be  held  to  take  it  at 
his  peril,  and  to  be  answerable,  though  he  carry  it  without 
negligence  or  want  of  skill  on  his  part,  for  any  mischief  done  by 
it  to  person  or  property;  and,  as  the  dangerous  quality  of  certain 
inanimate  things,  such  as  fire,  is  matter  of  common  knowledge, 
the  knowledge  of  that  quality  by  its  owner  need  not,  I  think,  be 
averred  or  proved.  If  the  declaration  in  this  case  be  amended 
in  the  manner  proposed,  it  will  disclose,  in  my  opinion,  a  good 
cause  of  action. 

It  should  be  observed  that  the  right  of  the  defendants  to  use  a 
steam  roller  in  the  discharge  of  their  duty  to  repair  the  streets, 
is  not  called  in  question  in  this  case.  It  was  held  by  this  Court, 
in  Levy  v.  The  Mayor,  Ac,  of  St  KUda  (w),  that  a  municipal  body 
is  not  liable  for  an  accident  occasioned  by  a  steam  roller,  unless 
negligence  in  the  use  of  it  be  averred  and  proved.  That  decision 
is  not  qualified  or  reversed  by  this  case,  which  only  decides  that 
a  person  who  carries  fire,  whether  in  a  steam  roller  or  otherwise, 
into  a  highway,  does  so  at  his  peril,  and  is  liable,  without 
negligence,  for  any  mischief  done  in  the  highway  by  that  fire. 
The  case  of  Powell  v.  Fall  (x)  appears,  on  examination,  to  decide 
no  more,  and,  so  limited,  it  correctly  states  the  Common  Law  as 
established  by  earlier  authorities. 

The  Rule,  in  my  opinion,  should  be  discharged,  and  the  verdict 
should  not  be  disturbed;  but,  as  the  plaintiff  would  succeed  upon 
a  point  not  raised  at  the  trial,  nor  by  the  terms  of  the  Bule,  the 

P)    32  L.J.  (C.P.)  89.  iw)  4  V.L.B.,  L.  302. 

{v)   6  Ex.  697;  20  L.J.  (Ex.)  299.  (a)   6  Q.B.D.  597;  49  L.J.  (Q.B.)428. 
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^1  costs  of  the  amendment  of  the  record,  and  tl 

^  should  be  borne  by  the  plaintiff. 

'^^  I  regret  that  I  am  constrained  to  differ  f  roi 

lEL-  which  the  other  members  of  the  Court  hav< 

ELITE. 

ought  to  be  a  new  trial  of  this  case.     It  is  co] 
stand,  that  the  direction  given  to  the  jury, 
have  been  erroneous  as  the  record  stood  at  t 
be  unsuitable  if  the  record  be  amended  in  tl 
I  do  not  concur  in  this  view.     If  the  same 
given  at  a  second  trial,  as  was  given  at  the  £ 
would  be  the  duty  of  the  judge  to  point  out 
the  evidence  related  to  a  steam  roller,  which 
the  time  in  question  in  the  repair  of  the  stre 
roller  belonging  to  the  defendants,  who  alone 
repair  this  street;  and  that,  if  they  believed 
injured    the    plaintiff  proceeded  from  any 
steam    roller    ought    to    be    taken    to    be 
of  the  defendants.     That  which  was  an  adn 
trial  would  be,  on  the  second  trial,  the  concli 
whole  of  the  evidence  would  require  the  ju 
they  believed  the  plaintiff's  story  to  be  false, 
case,  therefore,  does  not,  in  my  opinion,  re 
between  the  parties;  and,  if  it  does  not,  I  th 
would  not  be  justified  in  ordering  a  new  trial 
which  the  Rule  has  not  been  granted,  on  whi< 
not  been  heard,  and  as  to  which  one  of  the  par 
not  unreasonably  withhold  consent. 

Williams,  J.  Upon  this  declaration,  as  it 
the  cause  of  action  was  the  negligent  manager 
ants  of  an  engine  containing  fire,  whereby  a 
injured  the  plaintiff;  there  being  an  allegation 
the  grievances,  &;c.  the  defendants  were  poss 
containing  fire.  There  was  no  specific  traverse 
the  only  plea  on  the  record  being  one  of  "Not  ( 
for  Dunf(yi*d  v.  Trattlea  {y),  to  the  authority 
should  have  said  that  the  direction  of  the  '. 

iy)   12  M.  &  W.  529. 
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wrong,  because  it  seems  to  me  to  take  away  one  of  the  defences       1881 
which  the  defendants  have  under  the  plea  of  "  Not  Guilty," —      tobin 
that  their   engine   did    not   do  the  act   complained   of;    and  mayob,&c 
it  certainly  seems  that  the  opinion  I  had  is  in  accordance  with     op  Mel- 
the  words  of  sec.  59  of  the  '*  Common  Law  Procedure  Statute^' 
embodying  the  previous  rule  of  pleading ;  and  in  Chitty  Jun.,  on 
Pleading,  **  Negligence"  (3rd  ed.)  719,  it  is  stated  that  this  plea 
puts  in  issue  not  merely  the  wrongfulness  of  the  act,  but  also 
the  act  itself.     But  I  do  not  think  it  right  to  dissent  from  the 
decision  to  which  I  have  referred. 

Another  branch  of  the  Rule  seeks  a  nonsuit  on  the  ground 
that  no  negligence  has  been  proved.  To  that^  the  plaintiff 
answered  that  the  allegation  of  negligence  was  mere  surplusage, 
that  there  was  a  perfectly  good  cause  of  action  without  it.  I 
am  clearly  of  opinion  that  it  was  suflBicient  for  the  plaintiff  to 
allege  that  the  defendants  were  possessed  of  an  engine  containing 
fire,  and  brought  it  into  a  street,  and  that  fire  escaped  and 
injured  the  plaintiff;  that  constituted  a  good  cause  of  action: 
Powell  V.  Fall  {z).  If  a  thing  vicious  in  itself  is  brought  into  a 
public  street,  the  person  bringing  it  there  is  answerable  for  the 
ooDsequences.  In  the  case  of  a  domestic  animal,  the  scienter 
must  be  proved;  but  the  scienter  in  the  case  of  a  known 
dangerous  animal,  or  thing,  is  taken  for  granted. 

The  plaintiff  thus  changing  front,  as  she  has  a  right  to  do: 
Powell  V.  Bradbury  {a)  and  Main  v.  Robertson  (6)  are  authorities 
to  show  that  if  a  good  cause  of  action  remains,  the  surplusage 
may  be  rejected.  Looking  at  the  record  in  the  aspect  in  which 
the  plaintiff  now  asks  the  Court  to  regard  it,  we  have  to  consider 
the  effect  of  the  plea  of  "  Not  Guilty"  upon  the  declaration  so 
amended.  Taking  the  declaration  as  so  amended,  that  plea 
denies  that  the  fire  which  injured  the  plaintiff  came  from  the 
defendants'  engine — i.6.,  alleges  that  the  act  complained  of  was 
not  the  defendants'  act;  that  is  the  only  defence.  It  is  apparent, 
then,  from  the  direction  of  the  learned  judge  upon  the  original 
record,  that  the  sole  issue  now  remaining  has  never  been 
submitted  to  the  jury,  for  he  told  the  jury  that  they  must  take 
it  as  admiitted  that  the  spark  which  injured  the  plaintiff  came 

(2)  5  Q.B.D.  597.  (a)  7  C.B.  201;  18  L.  J.  (C.P.)  116.  (6)  2  V.L.R.,  L,  26. 
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from  the  defendants'  engine,  so  that  g 

done  to  the  defendants  by  allowing 

verdict  on  an  issue  which  has  never  bee 

If  there  had  been  no  evidence  on  that  iss 

I  could  have  understood  such  a  claim  on 

but  there  was  evidence  that,  on  the 

defendants'  engines  were  shut  up,  and 

proper  to  go  to  the  jury  on  the  issue  u] 

I  should  say  that,  if  on  that  evidence  t 

jury  that  the  evidence  was  all  one  wa 

direction.     I  am  therefore  clearly  of  o 

granted  the  amendment  which  the  plain 

as  the  plea  on  the  record  to  the  decli 

raises  an  issue  that  has  never  been  sub 

must  be  a  new  trial. 

Ride  ahsolu 

costs  of  th 

Attorney  for  the  plaintiff:  J.  E.  Turn 
Attorney  for  the  defendants:  F.  Steph 


CORK  AND  Othirs  v.  the  STANDARD  FIRE  J 
COMPANY  OF  NEW  ZEi 

Marine  inwrance — Constructive  total  loss — Abandont 
of  master  to  abandon — Hight  qfundei 

Where  a  ship  is  insured  on  a  valued  policy,  wil 
will  not  be  liable  as  for  a  total  loss,  unless  the  esti 
shall  exceed  the  declared  value,  such  condition  does 
in  case  of  a  constructive  total  loss,  though  it  affect 
loss. 

If  insuren  refuse  to  accept  an  abandonment,  i 
(as  semble  they  have  a  right  to  do)  for  the  purpose 
her  to  her  owners,  but  do  not  repair  effectually 
taking  possession  is  strong  evidence  of  acceptan( 
cannot,  by  insufficient  repairs,  convert  a  total  into  i 

The  assured  have  a  right  to  a  reasonable  time  ii 
tion  of  the  ship,  before  giving  notice  of  abandonmei 

As  to  the  estimated  cost  of  repairs  at  the  tim< 
liberty  to  accept  the  highest  estimate  given  by  a 
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agatnit  that  of  MrenJ  other  witnesses,  also  OAlled  by  the  plaintiffs,  if  they  plaoe  188I 

greater  reliance  on  the  skill  of  the  witness  who  made  it. 


CORB 

SembU,  that  the  master  of  a  ship  has  no  implied  authority,  in  case  of  con-  v, 

stmctiye  total  loss,  to  give  notice  of  abandonment.  Standabd 

FlRJS  AKD 

Qucare,  whether  an  agent  to  insure  in  the  name  of  the  owners,  and  entrusted      Marikb 
wi(h  the  policy,  has  implied  authority  to  give  notice  of  abandonment.  Insurancx 

Coy.  ov  New 
Zjulakd. 

Action  upon  a  policy  of  insurance  upon  the  schooner  AlTna 
by  which  she  was  insured  for  1500Z.  from  Ist  November,  1879, 
to  Ist  November,  1880,  the  ship  being  valued  in  the  policy  at 
250OZ.  The  policy  contained  a  condition  that,  "In  case  of  damage 
to  the  ship,  the  company  will  not  be  liable  as  for  a  total  loss^ 
unless  the  estimated  cost  of  repairing  such  damage  shall  exceed 
tlie  value  of  the  ship  in  the  policy." 

The  1st  count  of  the  declaration  sought  to  recover  the  sum 
insured;  the  2nd  count  was  under  the  sue  and  labour  clause  of 
the  policy,  to  recover  moneys  expended  by  the  plaintifi^;  the  3rd 
count  was  the  common  count  for  work  and  labour  and  money 
paid  The  first  six  pleas  were  traverses  (1)  of  the  insurance;  (2) 
of  the  subscription  of  the  policy  by  the  defendants;  (3)  of  the 
interest  of  the  plaintiffs;  (4)  of  the  loss  by  perils  insured  against; 
(5)  of  the  breaches  alleged;  (6)  of  the  suing  and  labouring  and 
expenditure  by  the  plaintiffs ;  7th  plea  to  the  3rd  count,  never 
indebted;  (8)  to  so  much  of  the  1st  count  as  relates  to  a  con- 
Rtractive  total  loss,  denial  of  due  notice  of  abandonment ;  (9)  to 
same,  waiver  after  notice;  (10)  to  same,  by  reason  of  defendants' 
acceptance  of  an  invalid  notice  of  abandonment,  that  the  esti- 
mated cost  of  repairs  did  not  exceed  the  value  of  the  said  ship  in 
the  policy,  to  wit,  25002.,  and  the  plaintiffs  were  not  entitled  to 
give  notice  of  abandonment;  yet  the  plaintiffs  gave  an  invalid 
notice,  but  the  defendants  did  not  accept  the  abandonment ;  (11) 
to  same,  that  the  estimated  cost  of  repairs  did  not  exceed  the 
value  in  the  policy;  (12)  to  1st  count,  on  equitable  grounds,  that 
after  the  alleged  loss,  and  before  action,  the  defendants  indemnified 
the  plaintiffs  by  causing  the  ship,  within  a  reasonable  time  and 
without  accepting  any  abandonment,  to  be  completely  and  per- 
fectly repaired  and  made  better  than  before  the  loss,  for  the 
purpose  of  restoring  her,  when  repaired,  to  the  plaintiffs,  and 
tendered  her  when  repaired  to  the  plaintiffs  within  a  reasonable 
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1881        time,  and  at  a  reasonable  and  convenient  place, 

QoRR       same  on  equitable  grounds,  repeating  the  same  alle. 

Standard    ^^^  ®"^^  repairs  were  made  at  the  request  and  by  tl 

FiRB  AND    and  consent  of  the  plaintiffs;  (14)  to  same,  set-off  ur 

Insuranck   and  labour  clause;  (15)  to  2nd  and  3rd  counts,  set-o 

^^ZkalandT^  common  count  for  money  paid,  work  and  labour,  a 

stated. 

At  the  trial,  the  following  questions  were  put  to 
consent,  it  being  agreed  that  the  verdict  should  ai 
entered  in  accordance  with  the  findings: — 

1.  Was  the  ship  in  condition  to  justify  abandonment?  Answer — 
ship  abandoned?  Answer— "Yes."  3.  Was  abandonment  accept 
"No."  4.  Amount  of  the  estimated  cost  of  repairing  damage  di 
by  the  risks  included  in  the  policy?  Answer — "2653Z."  5.  Has  all  < 
against,  including  any  damage  caused  by  the  defendants,  been  repai 
"No."  6.  What  amount  is  now  required  to  repair  any  damik 
Answer — "2000/."  7.  What  amount  has  been  expended  by  tl 
endeavouring  to  save  any  part  of  the  subject  matters  insured?  Ansm 
$•  What  amount  has  been  properly  expended  in  preparing  the  shi] 
mouth,  taking  her  to  Dunedin,  and  repairing  all  damage  caused 
Answer— (As  to  preparing  the  ship  to  leave  Greymouth,  and  taki 
edin),  "3002.;"  (as  to  repairing  aU  damage  caused  by  stranding),  " 
what  amount  in  repairing  the  damage  from  decay?  Answer — **NiL 
custom  of  aUowing  new  for  old,  in  the  case  of  iron  vessels  as  in 
vessels,  been  satisfactorily  proved?  Answer — "No."  A.I.  Was 
her  value  at  2500/.,  in  a  condition  to  justify  abandonment?    Answ< 

By  consent  of  the  parties,  power  was  reserved  to  \ 
enter  a  verdict  for  the  plaintiffs  or  defendants  on  a 
the  issues,  to  amend  or  add  to  the  pleadings,  and  i 
damages  found  by  the  jury,  to  any  issue  or  issues;  t 
the  judge's  notes,  the  pleadings,  and  the  findings  bi 
as  a  special  case.  The  Court  to  have  power  to  de 
subject  matter  for  a  Rule  for  judgment  non.  ohs.;  cos 
case,  to  follow  the  established  practice.  The  Court  i 
same  power  to  draw  inferences  of  fact  as  a  jury,  not  i 
however,  with  the  findings.  The  Court  to  have  po 
the  average  stater's  accounts  to  the  prothonotary  f oi 
and  calculation,  and  also  calculation  of  interest  if 
the  jury.  The  facts  of  the  case  are  sufficiently  set 
judgment. 

The  plaintiffs  obtained  a  Rule  nisi  to  enter  a  gen 
for  them  for  1731Z.  168.  6d.,  and  to  enter  up  a  verdict 
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14  pleas.    The  defendants  obtained  a  Rule  nm  for  a  new  trial,  1881 

on  the  grounds  that  the  verdict  was  against  evidence  and  the  Corb 

weight  of  evidence;  that  the  damages  were  excessive  on  some  find-  standard 

ings,  and  too  small  on  others,  and  also  that  the  judge  misdirected  ^^  ^^^ 

the  jury  that  the  ship  was  in  a  condition  to  justify  abandonment,  Insurancb 

if  the  cost  of  repairs  would  exceed  the  value  of  the  ship  at  the  zealand^^ 
wharf  at  Greymouth. 
The  two  Rules  were  argued  together. 

Webb,  Q.C.,  Walker,  Moleaworth  and  Neighbour  for  the  def en- 
clant3 — In  case  of  a  constructive  total  loss,  the  right  to  abandon 
must  continue  up  to  the  time  of  action  brought ;  and  if  a  change 
takes  place  before  action,  the  right  to  abandon  must  be  taken 
with  reference  to  the  circumstances  at  the  time  of  the  action.  If, 
after  being  apparently  hopelessly  stranded,  so  as  to  justify  aban- 
donment at  that  time,  she  is  by  a  happy  accident  floated  off,  the 
right  to  abandon,  as  for  a  constructive  total  loss,  is  gone.  And  so 
also,  if  she  is  repaired  by  the  underwriters.  It  is  like  the  case  of 
capture,  followed  by  a  recapture  before  action.  The  jury  have 
found  that  the  defendants  did  not  accept  any  abandonment.  As 
the  jury  have  found  that  the  defendants  have  not  in  effect  spent 
anything  in  repairing  the  ship,  and  that  she  can  now  be  repaired 
for  2000!.,  there  cannot  be  an  abandonment  under  the  terms  of 
this  policy. 

The  evidence  of  Agnew  is  what  is  mainly  relied  on  as 
justifying  an  abandonment.  But  he  did  not  give  -details  until 
months  after  the  stranding,  and  when  the  defendants  had  effected 
repairs;  he  then  gave  the  items  making  up  his  estimate  of 
2650{.  as  the  estimated  cost  of  repairs,  and  he  specified  more 
than  the  plaintiffs'  own  witnesses  considered  necessary. 
There  was  a  great  deitl  of  evidence  showing  that  the  plates  were 
old  and  worn  thin,  so  that  new  ones  would  have  been  necessary 
to  make  her  seaworthy,  showing  that  she  was  not  really 
seaworthy  before  the  stranding;  but  this  question  was  not  raised 
on  the  pleas.  [Stawell,  C.J.  This  policy  is  issued  under  the 
same  conditions  as  to  seaworthiness  as  a  voyage  policy.]  If  we 
had  traversed  the  seaworthiness,  we  should  have  had  to  prove 
that  she  was  not  seaworthy  at  the  time  the  policy  was  entered 
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iuto.    This  general  unsoundness  was  discovered  on 
was  in  dock  for  repair& 

This  being  her  condition,  the  defendants  would  I 
the  customary  allowance  of  one-third  new  for  old. 
decision  which  restricts  this  custom  to  wooden  sh 
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Zra^d"'^  rules  acknowledge  the  application  of  it  to  iron  ships. 

of  that  allowance  alone  would  bring  down  the  exti 

of  Agnew  below  2500Z.    [Higinbothah,  J.    Such  at 

the  custom  would  have  to  be  proved  by  specific  in 

allowance;  not  by  the  opinion  of  persons  engaged  in 

business.]  This  question  was  left  entirely  open  in  Lu 

tan  (a),  where  the  ship  was  of  iron ;  it  is  a  questioi 

is  stated  in  the  policy,  that  the  policy  is  to  "  be  o 

and  virtue  with  any  form  of  insurance  policy  used 

in  respect  of  all  matters  and  things  therein  specified 

must,  therefore,  deal  with  it  as  if  this  action  w 

London,  according  to  the  law  and  custom  there  in 

custom    has    been    recognised    in    this    part    of 

as  to  wooden  ships;    it  arose  in  respect    of    si 

and    when    iron    came    into    general   use    for 

it  does  not  appear  that   the   custom   ceased.    Thi 

is  no  reason  why   it   should   not  apply  to  iron 

admittedly  does  to  all    iron  in  a  wooden    ship, 

anchor  which  does  not  deteriorate  by  use:  Parsons'  -1 

384,  citing  Brooks  v.  Oriental  Ins^irance  Coy.  (6). 

defendants    to    show    any    restriction    upon    its 

[Stawell,  C.  J.    If  the  insurers  take  the  ship  to  re 

do  not  repair  completely,  or  within  a  reasonable  tii 

tifis   would  be  entitled  to  go  back  to  their  orig 

abandonment  for  a  constructive  total  loss.]    The  p 

be  replaced  in  their  original  position:    the  defec 

could  not  be  said  to  have  accepted  such  abandon 

expenditure  fell  short  of, what  was  required  men 

pounds.     [Stawell,  C.J.    The  question  whether 

can  get  rid  of  the  effect  of  a  constructive  total  loss 

repairing,  is  that  now  to  be  considered;  their  gei 


{a)    L.R.,  6  C;P.,  at  p.  627;  40  L.J. 
(C.P.)  at  p.  262. 


(6)  7  Pickering  259. 
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nsured  by  completely  repairing  the  ship,  is  not 
do  not  contend  that  they  could  convert  a  total       I 
b1  loss  in  that  way.  g^^ 

stion  of  what  it  would  cost  to  repair,  should  be    Fii 
hip  lay  at  the  wharf  at  Greymouth,  after  she  got   Ins 
getting  her  off  cannot  be  taken  into  account.    ^^ 
J.     Have  the  insurers  a  right  to  take  the  ship, 
sent  of  the  owners,  for  the  purpose  of  repairing 
,  C.  J.    Provincial  Insurance  Coy.  of  Canada  v. 
to  recognise  their  right  to  do  so.  As  the  insurer's 
e  ship  is  solely  for  the  purpose  of  repairing  her, 
out  that  purpose  would  be  strong  evidence  of 
)f  the  abandonment ;  the  insurer  would  be,  so  to 
usser  ah  initio.     If  she  has  not  been  properly 
as,  in  effect,  been  kept  an  unreasonable  time.] 
id,  in  fact,  assent  to  our  taking  her  for  that  pur- 
jnt  their  surveyor  to  watch  the  performance  of 

ipon  the  original  right  to  abandon,  as  to  which 
against  evidence.  Under  the  condition  of  this 
in  be  no  total  loss,  unless  there  is  a  right  to 
vo  things  go  together.  [Stawell,  C.J.  May  not 
andoned,  though  the  plaintiffs  may  be  unable  to 
Et  total  loss,  unless  the  estimated  cost  of  repairs 
I  The  11th  plea  is  not  demurred  to ;  the  finding 
it  is  against  evidence,  and  anew  trial  ought  to  be 
L  the  judge  who  tried  the  case  may  not  be  dis- 
he  verdict:  Cobequid  Marine  Insurance  Coy.  v. 

le  notice  of  abandonment,  there  is  no  evidence  of 
I  the  owners  to  its  being  given.  The  evidence  is 
J  who  effected  the  insurance  in  Melbourne  were 
he  master  to  give  notice  of  abandonment.  But 
Lot  shown  to  have  had  any  interest  in  the  ship, 
iherent  authority  to  give  notice  of  abandonment, 
act,  the  property  to  the  insurers.  Nor  had  those 
3pence,  any  authority  arising  out  of  their  agency 
236;  43  L.J.  (P.C.)  49.  (d)  L.R.,  6  P.C.  319. 
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SSI        to  insure;  and  no  express  authority  wa 

^^       communicated  with  the  owners,  who  an 

NDARD    sending  the  ship's  husband;  no  other  con 

EAND     to  him,  is  shown,  before  he  telegraphed 

rRANcx   master  s  authority  even  to  raise  money  on 

LLAND.    ^hile  he  is  able  to  communicate  with  the 

give  notice  of  abandonment  must  be  the 

property  in  the  ship;  a  person  with  wl 

deposited  as  security  for  a  loan,  has  no  in 

it;  if  there  was  no  authority  at  the  time, 

is  ineffectual:   Jardine  v.  Leathley  {e). 

person  who  purported  to  act  with  auti 

witness,  and  was  not  cross-examined  on 

lay  on  the  plaintiffs  to  show  that  he  had 

prove  both  the  fact  of  the  notice,  and  \ 

In  fact,  Spence  said  he  had  no  other  c( 

owners  before  he  gave  the  notice. 

As  to  the  sum  necessary  now  to  repair  th 
adopted  the  extreme  estimate  on  behalf  oi 
number  of  disinterested  expert  witnesses, 
the  plaintiffs,  put  the  amount  much  low< 
nesses  to  prove  the  uselessness  of  the  r< 
defendants  were  workmen  who  were  broug 
had  scamped  the  work,  and  had  told  the  cc 
tractors  were  examined,  but  were  not  cros 
This  finding  is  against  the  weight  of  evid 
at  Dunedin.  It  is  evident  that  the  jury 
not  give  due  consideration  to  the  evidenc( 
On  the  plaintiffs'  Rule  to  enter  a  verc 
that  is  subject  to  the  objections  already  ai 
15002.  as  for  a  total  loss,  201Z.  158.  as  thre 
found  to  have  been  expended  by  them  un( 
clause,  and  90Z.  Os.  6cJ.  as  interest  from  the 
of  the  verdict;  less  602.  allowed  as  one-fifth 
that  the  defendants  expended  under  the 
the  plaintiffs  being  uninsured  as  to  part, 
sured  in  the  defendants'  company  as  to  t^c 
(e)  3B.  &S.  700;  32  L. J.  (Q.I 
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given  should  have  been  for  two-fifths.    Interest  ought  not  to  be    -  1881 
allowed^  as  the  time  of  payment  has  not  yet  arrived,  it  being  a      co&r 
condition  of  the  policy  that  "claims  for  loss  or  average  under  this   s^aiTdard 
policy  shall  be  payable  three  months  after  adjusment  of  the  same."    ^^  ^nd 
The  present  verdict  must  be  taken  as  the  adjustment.    Certainly  Insubancb 
as  to  the  2000i.  for  repairs,  that  has  not  yet  been  expended,    zkj^nd"^ 
These  two  items  would  entitle  the  defendants  to  a  reduction  of 
150i.  0«.  6d    [Stawell,  C.  J.    AUchiaon  v.  Lohre  (/)  shows  that, 
in   case    of   a    partial   loss,   the    underwriter    may  be  liable 
for   cost    of   repairs    amounting    to    a   total   loss.]      Looking 
at  it  as  a  partial  loss,  the  ship  belongs  to  the  plaintifi^,  with 
ft  deduction   of  one-third   new   for  old.      As  that   deduction 
applies    to    labour    as    well    as    materials,    the    amount    of 
2000Z.,  found  by  the  jury  as  the  estimated  cost  of  the  repairs  now 
required,  is  subject  to  that  deduction.    Two-thirds  of  that  sum  are 
1333Z.  68.  Sd,,  of  which  the  defendants  are  liable  for  three-fifths, 
(he  proportion  insured,  that  is  8002.;  from  that  must  be  deducted 
120i.,  two-fifths  of  the  sum  of  300Z.  found  by  the  jury  to  have  been 
properly  expended  by  the  defendants;  that  leaves  680!.,  to  which 
must  be  added  2012.  158.,  three-fifths  of  the  amount  expended  by 
the  plaintifis  under  the  sue  and  labour  clause — making  the  sum 
reftUy  due  to  the  plaintifis,  on  the  footing  of  a  partial  loss, 
88U.  158.     Even  from  that,  there  ought  to  be  a  deduction  for 
what  was  expended  by  reason  of  the  state  of  decay  of  the  ship 
and  not  by  reason  of  the  stranding.     The  jury  have  not  discri- 
minated these  items.    It  is  scarcely  possible  to  adjust  a  partial 
loss  upon  an  estimate;  the  adjustment  needs  to  be  made  after  the 
repairs  have  been  effected.    The  plainti&'  whole  case  was  made 
as  for  a  total  loss. 

The  plaintifis  ask  to  enter  up  a  general  verdict  for  them  on  all 
the  issues.  It  ought  not  to  be  so  entered  on  the  8th,  10th,  11th, 
or  15th.  Under  the  15th  plea,  the  defendants  are  entitled  to  1202. 
[HiGiNBOTHAM,  J.  What  authority  is  there  to  support  a  legal  right 
in  the  underwriters,  in  the  absence  of  any  express  stipulation  as 
to  re-instatement,  to  take  the  ship  to  repair  her,  and  to  compel  the 
owner  to  accept  her  when  repaired,  in  satisfaction  of  his  daim 
under  the  policy  ?]  The  adoption  of  the  authority  of  Peele  v.  Suffolk 
(/)  4  Ap.  Ca.  755 ;  49  L, J.  (Q.B.)  123. 
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1881       Insurance  Coy.  (g)  in  Provincial  Inaurai 

CJoRR       Leduc  (h);  Beynclda  v.  Ocean  Insurance  ( 

^'  coin  is  Kennebec  Insurance  Co.  (k):  Com-i 

LNDARD  ^    ^' 

RB  AND  Co,  V.  Chase  (l)i  Phillips  on  Insurance,  2S 
iURANCE  ance  (5th  ed.)  930.  The  underwriters  ha^ 
iALANiT^  incurred  in  ascertaining  whether  the  cost  oi 
the  value.  Even  if  the  defendants  had  n 
ship,  yet  if  they  reduced  the  amount  of  d 
plaintiffs  ought  to  recover  only  to  the  ext 
now  damnified,  the  loss  being  reduced  to 
cannot  recover  for  a  loss  not  sustained,  as  i 
recapture:  Hamilton  v.  Mendes  (m).  Th 
and  allowed  the  defendants  to  expend  lai 
repairs.  If  they  held  by  their  abandonmer 
brought  their  action  at  once.  [Higinboth 
Wise  (n)  shows  that  the  mere  existence  of 
loss  and  abandonment,  will  not  reduce  the 
As  the  finding  that  there  was  a  total  loss, 
the  Court  can  enter  the  verdict  as  for  a  pan 
can  only  demand  an  indemnity,  and,  con 
must  be  founded  upon  the  nature  of  his  dai 
is  at  the  time  the  action  is  brought:  Bro\ 
per  Lord  Ellenborough.  The  plaintiffs'  i 
stolen  when  put  ashore  at  Greymouth.  [ 
were  taken  out  of  the  ship  by  direction  of 
against  the  remonstrance  of  the  master.]  i 
evidence  having  been  taken  under  a  comm 
as  good  a  position  to  deal  with  it  as  the  j 
pay  less  attention  to  its  reading  than  to 
that  the  Court  is  not  bound  by  the  findi: 
Diclcenson  (p),  per  James,  L.  J. 

To  establish  a  case  of  total  loss,  evidei 
given  that  the  value  of  the  ship  to  her  o^ 
would  have  been  less  than  the  cost  of  tin 

{g)  7  Pickering  254.  .  (m)  2  Bun 

[h)   L.R.,6P.C.236;43L.J.  (P.C.)64.      («)    7B.  & 
0')    22  Pickering  191.  (o)    5  M.  & 

[k)    6  Mass.  479.  {p)  4  Ch.I 

(0    20  Pickering  142.  at  p.  282. 
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value  is  no  test:  Grainger  v.  Martin  (q).    But  no  evidence  was        1S81 
^ven  of  her  repaired  value,  as  there  should  have  been:  Somes  v.       oore 
Sugrue  (r);  and  there  was  a  misdirection.     The  question  of   gj^^j) 
whether^  when  repaired,  the  value  of  the  ship  would  exceed  the    ^J^  ^^ 
cost  of  repairs,  was  never  left  to  the  jury,  and,  indeed,  could  not  Inburakob 
be,  for  there  was  no  evidence  of  her  estimated  repaired  value,   ^^J^IndT^ 
upon  which  to  base  a  finding  one  way  or  the  other. 

We  also  asked  the  judge  to  direct  the  jury  that  there  could 
not  be  a  total  loss  unless  the  estimated  cost  of  repairs  would 
exceed  her  value  in  the  policy,  but  he  said  that  would  not  admit 
of  the  test  being  applied  as  to  what  a  prudent  uninsured  owner 
would  do;  so  that  the  jury  were  not  kept  to  the  real  question 
tmder  the  special  condition  of  this  policy.  [Stawell,  C.  J.  That 
does  not  affect  the  right  to  abandon,  though  it  may  affect  the 
liability  of  the  defendants  to  pay  as  for  a  total  loss.]  A  new 
trial  ought  to  be  granted  whenever  an  erroneous  view  has  been 
put  to  the  jury,  unless  it  is  dear  that  they  were  not  misled,  and 
that  such  view  was  afterwards  explained  away:  Pennell  v. 
Aslxm  {s). 

Pwvea,  Dr.  Madden  and  Hodges  for  the  plaintiffs — It  was 
admitted  that  there  was  some  evidence  to  support  the  findings  of 
the  jury.  Agnew's  evidence  was  corroborated  by  Whitwell,  and 
his  report  was  joined  in  by  Alexander;  he  had  a  knowledge  of  the 
ship  by  previous  surveys.  The  injuries  in  the  fore  and  after 
compartments^  which  the  defendants  attribute  to  decay,  were 
mainly  caused  by  straining  on  the  bank  and  in  Wallaby  Bay. 
The  plaintiffs  are  entitled  to  include  the  costs  of  getting  her  off 
the  bank^  under  the  sue  and  labour  clause,  as  part  of  the  estimated 
costs  of  repairing  the  damage^  in  determining  whether  that  cost 
would  exceed  the  policy  valua  The  questions  put  to  the  jury 
were  assented  to  by  both  parties. 

On  the  question  of  notice  of  abandonment,  it  is  admitted  that 
the  policy  had  been  effected  by  Spence  as  agent  for  the  owners^ 
that  the  premium  was  paid  by  him,  and  that  the  same  persons 
continued  to  be  owners  from  the  date  of  the  policy  tothatoftheloss. 

(9)  2  B.  &  S.  456 ;  31  L.  J.  (Q.K)  186.  (r)  4  C.  &  P.  282. 

{»)  14M.&W.415. 
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1881        Spenoe  also  paid  the  extra  premium  for 

Cork       that  the  agency  continued  beyond  doubt; 

Statoam)    *^®  cover  note  was  dated  as  in  Melbourne 

Firm  akd    hun.     The  letter  of  9fch  September  by  : 
Marikb 
Insubanob   branch  agent  in  Melbourne  who  took  the  ii 

"^^^AJsmT  requisite  of  a  valid  notice  of  abandonmen 

as  a  valid  notice,  but  declined  to  accept  ii 

lars  should  be  known.    On  10th  Septemt 

Moss,  the  defendants'  agent  at  Qreymouth 

had  called  a  survey^  and  that  he  had  ins 

notice  of  abandonment.    Simon^  one  of  tl: 

telegram  had  been  sent  to  Spence  by  Con 

the  authority  of  Watson,  the  ship's  hu 

owner,  said  he  had  seen  a  telegram  whicl 

to  Spence  by  the  owners,  instructing  him 

donment.     Spence's  evidence  was  that 

owners,  and  sent  a  notice  of  abandonment 

of  the  telegram;  he  was  not  cross-examii 

his  agency.    There  was,  therefore,  suffici 

authority  to  abandon,  to  go  to  the  jury,  an< 

The  general  rule  as  to  the  authority  of 

incidentally  necessary,  is  stated  in  Story 

102,  68.    It  has  been  held  that  an  agent  1 

authority  to  give  notice  of  abandonment, 

total  loss:  ChesapeaJce  iTisurcmce  Coy.  v.  i 

ch.  5,  par.  4.    An  analogous  case  is  that  of 

cies  for  an  underwriter;  he  has  power 

Richardson  v.  Anderson  (u).    There  is  no 

implied  authority.    The  stoppage  by  the  d 

the  ship,  implies  an  acceptance  of  the  aban 

to  accept  the  abandonment,  admits  receipt 

ment;  while  the  delay  in  repairing,  and  ot 

dants,  fix  them  with  an  acceptance  of  th( 

never  denied,  before  action,  that  theabandc 

It  seems  to  have  been  always  assumec 

authority  to  abandon ;  such  authority  is  oi 

authority  to  pass  the  property  in  the  shi( 

(0  6  Cranch  Sap.  Gt.  R.  (Amer.)  268.         (u)  1  Cam 
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an  absolute  sale :  Currie  v,  Bombay  Native  Jnsv/rcmce  Coy.  (v).       I88I 
There  is  no  authority  for  saying  that  he  cannot  abandon,  if  he  is       cokr 
able  to  communicate  with  the  owners,    [Higinbotham,  J.    The    g^^DARB 
authorities  for  such  a  restriction  are  cases  of  bottomry  and    Firband 
respondentia,]    If  he  were  to  wait  to  communicate  with  the   Insurance 
owners,   he  might    be    too    late:    Hunt   v.  Boyal  ExcJumge^^2x^i^3^ 
AssuTcmce  (w).    [Stawell,  C.J.    Where  there  is  an  actual  total 
loss,  such  authority  must  exist;  but  where  a  discretion  has  to  be 
exercised  as  to  whether  she  ought  to  be  abandoned,  the  case 
would  seem  to  be  different.]    In  the  case  of  an  absolute  loss  in 
fact,  no  notice  would  be  necessary.    The  act  of  the  master  was 
ratified  by  the  owners,  by  the  letter  of  Watson  (the  ship's  husband) 
of  the  14th  September,  and  by  subsequent  communications.  On  this 
point,  Ja/rdvne  v.  Lea;Odey  (x)  rests  on  Bi/rd  v.  Brovm  (y),  which 
only  decides  that  the  principal  must  have  been,  at  the  time, 
competent  to  do  the  act. 

As  to  the  sum  necessary  now  to  put  the  ship  in  repair,  the 
pkintifib'  estimate  was  22162.,  so  that  the  jury  have  not  taken 
the  highest  amount  put  before  them.  The  sum  of  20002.  is  for 
repairs  at  Dtmedin,  to  which  must  be  added  the  cost  of  getting 
her  there,  3362.  spent  by  the  plaintiffs,  and  3002.  by  the  de- 
fendants. 

As  to  the  allowance  of  one-third  new  for  old,  the  evidence  to 
support  its  application  to  iron  ships  was  that  of  an  average 
stater,  Henderson,  who  said  it  was  allowed  on  iron  ships  over  six 
years  old.  The  question  was  put  to  the  jury,  with  the  consent 
of  the  defendants,  and  found  against  them.  It  is  a  custom  estab- 
lished before  ships  were  built  of  iron,  and  there  is  no  evidence  of 
its  extension.  If  the  other  findings  of  the  jury  stand,  that  question 
does  not  arise,  as  the  jury  find  that  no  effective  repairs  have  been 
executed  by  the  defendants.  [Holboyd,  J.  Ought  not  such 
allowance  to  be  made  on  the  estimate  of  20002.  now  required  for 
repairs?]  Such  allowance  is  never  made  upon  an  estimate.  There 
having  been  no  real  repair  during  this  long  interval,  the  jury 
ought  to  have  answered  Question  No.  3  differently;  they  should 
have  found  that  the  abandonment  was  accepted. 

[V)  L.R,  3  P.O.  72;  39  L.J.  (P.O.)  1.         (a;)  3  B.  &  S.  700;  32  L. J.  (Q.B.)  132. 
(to)  5  M.  &  S.  47.  .     (y)  4  Ex.  786;  19  L.  J..  (Ex.)  at  p.  15S. 
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The  complaint  as  to  the  damages  being 

[       ceived ;   the  sums  objected  to  are  not  the 

^^    estimates  on  which  the  verdict  is  based.    ' 

^    stantial  ground  is  that  the  verdict  is  again 

res   amount  of  damages  has  not  yet  been  entered 

f^  valid  abandonment,  the  other  findings  amo 

vessel  was  taken  by  the  defendants  at  the 

not  even  yet  been  repaired,  so  that  the  aband( 

sumed  to  have  been  accepted.    The  estimate 

to  base  an  abandonment,  need  only  be  an 

amount  necessary  to  repair  the  ship;  there  i 

to  support  the  plaintiff's  estimate  in  that  a 

are  the  judges  of  the  reasonableness  of  that  i 

tf  the  ship  is  admitted  to  have  been  s 

sailed,  then  the  repair  of  decayed  material, 

by  the  stranding,  is  properly  included  in  th( 

so  damaged  that  she  cannot  be  made  seaw< 

spending   more   than  her  value,  she  is   p 

Arnold  on  Insurance  (5th  ed.),  953,  955. 

unseaworthiness;  nor  is  there  any  evidence  t 

contrary,  there  is  evidence  that  she  always  ( 

in  good  condition. 

Agnew  was  quite  right  in  including  th 
getting  the  ship  off  the  spit;  he  was  making 
the  night  of  8th  September.  In  Orainger  v.  A 
no  evidence  that  the  cost  of  repairs  would  < 
ship,  as  there  is  here;  it  was  shown  here,  that 
be  built  for  18002.  at  most.  The  insurers  ta^ 
at  their  own  peril;  it  must  be  all  or  not 
insured  at  arm's  length,  by  so  doing:  Smith 
InsuraThce  Coy,  (a).  It  is  clear  that  the  sh 
at  the  present  time. 

As  to  the  alleged  misdirection,  the  master, 
uninsured  owner,  should  look  at  the  actual  ^ 
considering  whether  he  ought  to  abandon; 
could  not  know  the  value  stated  in  the  poli 
effected  after  the  ship  sailed.  [HioiNBOXHi 
(%)  2  B.  &  S.  456;  31  L.  J.  (Q.B.)  186.  (a 
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cUstisgaished  from  Irvmg  v.  Mcmmmg  Q>)  by  ibe  special  stipula-        1881 
tion  that  the  insured  are  not  to  recover  as  for  a  total  loss,  unless      cobb 
the  repairs  would  CQst  more  than  the  declared  value.]    But  the    ^^^^j^ 
declared  value  is  not  to  affect  the  question  of  the  right  to    Fiaband 
abandon.  Inbuiuncs 

The  plaintiflfe  are  entitled  to  interest ;  the  jury  were  at  liberty,  ^^^SIni)!^ 
under  the  "Common  Lorn  Procedv/re  Statute  1865"  (No.  274), 
sec  423,  to  ''give  damages  in  the  nature  of  interest,  over  and 
above  the  money  receivable  in  all  actions  on  any  policies  of 
insurance."  If  the  stipulation  relied  on  were  an  answer  as  to 
interest,  it  would  be  an  answer  to  the  whole  claim,  and  ought  to 
have  been  pleaded. 

As  to  allowing  the  defendants  two-fifbhs  instead  of  one-fiflh  of 
the  cost  of  taking  the  ship  round  to  Dunedin,  the  plaintiffs  are  not 
bound  to  allow  the  defendants  the  advantage  of  even  one-fifth ; 
there  being  a  constructive  total  loss,  the  whole  expenditure  was 
for  the  defendants'  own  benefit ;  the  defendants  had  no  right  to 
take  the  ship  otherwise  than  as  accepting  the  abandonment. 

As  to  the  15th  plea,  a  set-off*  cannot  be  pleaded  to  a  daim  for 
unliquidated  damages :  Pdtaa  v.  Neptvme  Ine.  Coy.  (c). 

Webb,  Q.C.,  in  reply — ^As  to  the  allowance  of  one-third  new  for 
old,  it  is  a  custom  incorporated  into  the  law  of  England,  upon 
labour  and  materials  in  all  repairs;  no  limitation  as  to  any 
particular  kind  of  ship  has  been  shown.  Even  taking  26532.  as 
a  fair  estimate,  a  margin  of  1532.  on  such  a  simi  would  not  justify 
abandonment. 

Although  a  master  may  sell  in  certain  circumstances,  he  then 
acts  for  the  best  for  the  interest  of  all  parties  concerned,  and  is 
acting  as  for  all  parties  concerned  as  vendors,  in  negotiating  with 
a  purchaser ;  but  in  abandoning  he  would  be  at  the  same  time 
acting  on  both  sides,  as  between  two  parties  for  both  of  whom  be 
was  agent:  for  if  he  is  agent  for  one  principal,  the  owner,  to  aban- 
don, he  might  equally  well  be  said  to  be  the  agent  of  the  other 
principal,  the  underwriters,  to  accept  abandonment  He  has  no 
authority  to  abandon  the  ship  to  the  underwriters — to  pass  the 
property  to  them;   nor  is   he  warranted   in    leaving  her   to 

(h)  I  H.L.  287;  6  C.B.  391.  (c)  6  C.P.D.  34;  49  L. J.  (C.P.)  153. 


Digitized  by 


Google_ 


CASES  AT  LAW. 

881       the  mercy  of  the  winds  and  waves,  if  anythi 
her,  and  therefore,  ex  necessitate,  he  may 


OBE 


^'  may  hypothecate  or  pledge  on  bottomry  o: 
B  AND  cannot  mortgage  the  ship,  because  a  mortga 
ruANCK  property  in  her.  In  Currie  v.  Bombay  Native 
^^j^^  his  abandonment  of  the  freight  held  good,  be 
hopelessly  lost.  In  Chesapeake  Insurance  Ci 
abandonment  was  by  order  of  the  owner  an 
goods,  who  was  the  assured,  and  might  hi 
stoppage  in  transitu.  It  could  only  be  in 
owner  lived  in  a  foreign  country,  or  at  too  gr 
consulted,  that  a  person  merely  entrusted  wi 
give  notice  of  abandonment:  Arnold  on  L 
197.  [Stawell,  CJ.  King  v.  WaXk&r  (/).] 
sending  information  to  the  owners,  inf ormatio 
give  notice  of  abandonment.  The  right  to  a 
the  right  to  transfer  the  property.  As  to  ra 
be  no  ratification  of  an  improper  abandonn 
abandonment  must  be  final  and  condusi 
Machefazie  (g),  per  Brett,  L.J.;  but  if  the  ownc 
of  the  master,  he  could  repudiate  it.  [Hoi 
the  letters  which  have  been  urged  by  the  defei 
to  a  ratification,  be  regarded  as  a  fresh  notic( 
No ;  it  was  then  too  late  to  abandon.  Morec 
of  14th  September  was  sent  to  Moss,  who  I 
receive  notice  of  abandonment,  and  it  does  : 
notice  of  abandonment  It  would  at  i 
ratification  of  Spence's  notice,  if  there  coul 
which  we  submit  there  could  not. 


K.  24.         HoLBOTD,  J.  now  read  the  judgment  of  the 

An  action  upon  a  policy  of  marine  insurai 

D.  Spence,  as  agents  for  the  plainti&,  effecte 

the  defendant  company,  at  its  branch  office  in 

sum  of  15002.,  against  perils  of  the  seas,  on  th 

(d)  L.R.,  3  P.O.  72;  39  L.  J.  (P.O.)  1.  (/)  8  H.  &  ( 

{e)  6  Cranoh  Snp.  Ct.  R.  (Amer.)  268.         {g)  3  C.P.D 
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looner  Alma,  of  which  the  plaintiffii  were  then,  and  at  the 
ringing  the  action,  the  owners.   The  policy  bore  date  the 
member,  1879.  The  risk  began  on  that  day^and  terminated    ^ 
b  November,  1880.    The  ship  was  valued  in  the  policy  at    ^ 
rhe  policy  contained  the  usual  "  sue  and  labour"  clause,  In 
a  special  clause  in  these  words,  '*  And  in  case  of  damage    ^ 
lip,  the  company  will  not  be  liable  as  for  a  total  loss, 
3  estimated  cost  of  repairing  such  damage  should  exceed 
I  of  the  ship  in  the  policy."    On  the  2nd  September, 

>  company,  by  its  Melbourne  agent,  Thomas  Jaques 
Q  consideration  of  an  extra  premium  paid  by  Messrs. 
r  the  owners,  granted  permission  for  the  ship  to  make 
mder  the  policy  from  Westport  to  Greymouth,  on  the 
}t  of  New  Zealand,  and  thence  to  Oamaru  on  the  east 

ma  had  sailed  from  Westport  on  the  13th  of  August, 
ed  safely  at  Qreymouth.  On  the  8th  of  September, 
an  laden  with  a  cargo  of  coal,  she  left  Oreymouth 
i  tow  of  a  tug  steamer,  intending  to  put  to  sea. 
jT  river,  like  others  on  that  coast,  is  obstructed  at 
i  by  a  bar  of  sand,  over  which  it  runs  in  a  sinuous, 
lently  shifting,  channel.  In  the  narrows,  the  vessel 
leavily,  which  caused  the  tow  rope  to  burst  its  lashings 
iver  the  bows.  Sail  was  set,  but  the  steering  gear  was 
^  the  sea,  and  the  erew  were  compelled  to  take  to  the 
As  the  tide  fell,  sail  was  again  made  to  drag  the  ship 
i>ar,  but  she  was  forced  out  of  the  channel  by  the  sea, 
m  broadside  on  to  the  North  Spit,  a  shingly  beach  to 
d  of  the  river's  mouth,  and  partially  covered  with  water 
de. 

1  Watters,  the  master,  got  ashore  about  half-past  three 
bemoon,  and  immediately  procured  the  services  of  two 
ariners.  Captains  Agnew  and  Alexander,  to  survey  the 
d  recommend  him  what  should  be  done  to  rescue  her. 
nt  on  board,  and  by  their  advice  labourers  were  em- 

>  throw  overboard  the  cargo,  and  efforts  made,  which 
xacted  until  the  early  morning,  to  drag  the  vessel  astern 

water,  but  all  without  success;  and  then,  the  tide  being 
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nearly  at  flpod,  the  hatches  had  to  be  batt 
'  was  an  iron  vesael,  built  in  three  yrater 
cargo,  with  watertight  bulkheads  of  iro 
from  the  fore  and  aft  compartments.  At 
B  taken  off,  and  she  was  then  found  to  be 
^broken  up  in  her  middle  compartment 
Watters  called  in  the  same  two  surveyore 
They  went  on  board  at  8*30  a.m.,  and  rem 
half  inspecting.  At  this  time,  the  ship  1 
upon  the  beach  by  the  wind  and  tide.  Qh 
ing  on  the  middle  compartment,  so  that  t 
raise  first  the  stem  and  then  the  bow. 
him  to  stop  all  labour,  and  not  to  expenc 
and,  in  the  afternoon,  they  reported  to  hi 
vessel  had  washed  up  on  the  bank,  broke 
and  frame  timbers,  and  that  to  repair  hei 
if  repairs  were  executed,"  and  advised  hi 
wreck.  On  receipt  of  this  report,  Wattei 
Spence  at  Melbourne,  "Alma,  keel  brol 
gravel  silting  inside.  Surveyors  conden 
diately.  I  abandon  Alma  to  underwrii 
Qreymouth  that  the  ship  was  for  sale.  ( 
Brothers  wrote  to  Martin,  "Captain  Watt 
Alma  is  ashore  on  the  North  Spit  and 
We  therefore,  on  behalf  of  the  owners,  giv 
ment."  Martin  replied,  on  the  lltbi  tl^a 
to  accept  the  notice,  until  further  particu 
During  the  evening  of  the  9th  Sept( 
notified  to  Mr.  Q.  W.  Moss,  wh,o  repr 
company's  agent  at  Qreymouth,  that  he  1 
Moss  made  no  reply.  Afterwards,  on  t 
next  morning,  Watters  said  to  him,  "  As 
for  the  Standard  Company,  you  bad  bet 
ment,"  to  which  Moss  answered,  "  I  woi 
time."  Moss,  as  it  appears  from  the  < 
Reid,  the  defendant's  manner  at  Duned 
of  the  company,  but  had  previously  acted 
of  fire  insurance,  not  in  marine  cases. 
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)y7  the  position  which  Moss  had  assumed,  and,  during 
kctions  which  followed,  continued  to  employ  him, 
J  instructions  by  telegram,  and  receiving  from  him,    g^ 
10  doubt,  full  intelligence  of  everything  that  trans-    ^ 
mouth.  In 

Cot 

owing  to  a  freshet  in  the  Qrey  River,  which  carried  z 
>n  of  the  North  Spit,  the  Alma  floated  off,  and  on 
)f  the  10th  was  towed  into  deep  water,  and  up  to 
harf.  About  the  time  when  she  was  brought  along- 
jived  a  telegram  from  Reid — "Say  present  condition 
I  are  interested,''  and  at  once  wrote  a  formal  letter 
atters,  representing  himself  as  instructed  to  act  on 
I  behalf,  and  asking  what  he  had  done  and  intended 
e  vessel  Watters  replied,  referring  to  the  survey 
dns  Agnew  and  Alexander  on  the  previous  day,  and 
tention  to  proceed  with  the  sale  of  the  ship,  unless 
)  contrary  by  Moss  as  agent  for  the  underwriters, 
itained  this  passage: — "On  behalf  of  my  owners,  I 
ble,  through  Messrs.  J.  and  P.  Spence,  agents  for  the 
'  abandonment  to  the  company  in  which  the  vessel 
tCoss  then  telegraphed  briefly  to  the  manager  the 
he  ship,  adding — "  Survey  held  yesterday  said  to 
)andonment;  advertised  for  auction  sale  to-morrow; 
The  manager  replied  immediately,  directing  Moss 
h  Nancarrow,  the  agent  (^  the  New  Zealand  In- 
any,  which  was  also  interested,  to  suggest — that  is, 
igent — that  abandonment  be  not  accepted,  and  to 
mdent  survey.  The  result  was  that  another  survey 
le  vessel,  on  the  afternoon  of  the  11th,  by  Captain 
pointed  by  Moss  and  Nancarrow  on  behalf  of  the 
and  Captain  Agnew,  appointed  by  Witters,  on  be- 
mers.    These  two  made  a  joint  report  of  her,  and 


urlmeiit  fqU  of  water,  the  fore-oompftrtment  men  baling  water 
partment  tight,  stanchions  at  the  fore  and  after  part  of  the  main 
>.  We  advise  the  master  to  sell  her  immediately,  as,  in  onr 
kf  repairs  in  this  port  necessary  to  make  her  seaworthy  woojld 
We  also  advise  the  master  to  dismantle  the  vessel,  land  all 
I  and  gear  on  the  wharf  with  the  greatest  despatch,  as  we  con- 
total  wreck." 
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Moss  expressed  himself  to  Captain  Watte 

I       with  this  report,  and  directed  everything  to 

j^    ship — even  her  boats  and  anchors — and  put 

^^    sale;  and  the  ship  was,  in  consequence,  disnu 

ncE   that  was  movable.    To  the  captain,  who  said 

jfD,    as  well  have  accepted  the  abandonment  at 

replied:  "I  am  perfectly  satisfied  now  to  acce 

The  sale  was  arranged  to  take  place  on 

Meantime,  the  result  of  the  last  survey  ha^ 

cated  to  the  manager,  he  was  dissatisfied  wi 

passed  between  him  and  Moss,  which  ende 

telegram  direct  to  Captain  Watters,  protesti] 

and  the  sale  was  stopped.    By  the  same  tel 

requested  Captain  Watters  to  put  the  ship 

mising  to  send  ''underwriters'  representative." 

the  captain  declined.    The  manager  then  a] 

dyce,  the  harbour-master  at  Oreymouth,  an 

beach  the  vessel,  of  which  he  advised  Moss 

Allardyce  declined,  to  employ  someone  else 

could  be  found  at  Oreymouth  to  undertake 

would  be  sent  from  Dunedin.    All  this  oci 

On  the  following  morning  Reid  telegraphed 

"We  do  not  take  poMecnon  of  ship  under  abandoi 
measnret  to  protect  interests,  under  sne  and  labonr  d 
labour  and  appliances  required  by  Allardyoe." 

In  pursuance  of  his  instructions,  Moss  wrote 
as  follows: — 

'*  The  general  manager  of  the  Standard  Fire  and  Marii 
decided  that  it  would  be  advantageous  and  in  the  int 
cemed  that  the  Alma  should  be  placed  in  a  position  of  si 
state  of  damage  can  be  ascertained.  With  this  object  in  i 
Captain  Allardyce,  the  harbour-master  of  this  port,  to  o] 
be  glad  if  you  would  arrange  for  future  operations  witi 
this  step  under  the  labour  and  sue  clause  of  the  policy." 

The  owners  meanwhile  had  sent  to  Ore] 
who  was  the  ship's  husband,  to  protect  theii 
had  arrived  on  the  evening  of  the  9th.  £ 
when  Watters  said  to  Moss,  *'Tou  had  better 
ment,"  and  also  when  Moss  said  on  the  lli 


Digitized  by 


Google 


VOL  VIL]  XLV  VIOT.  623 

accept  the  abandonment;  and  he  made  himself  fully  cognisant       issi 
of  the  state  of  the  vessel,  and  of  all  that  had  taken  place.   With       oorr 

this  knowledge,  on  the  14th  September,  he  addressed  to  Moss,  g^^p^^u 

amongst  others,  a  letter,  which  commenced  as  follows:—  FniB  akd 

IlYSUKAlTCE 

"To  the  Agents  for  the  Standard,  New  Zealand,  and  Sonth  British  Insnrance  Q^y.  of  New 
Companies. — Dear  Sir, — Having  obtained  all  possible  information  herein,  I  ap-     Zealand. 
profe  of  Captain  Watters'  action  in  abandoning  the  vessel  and  rsfosing  the 
responsibility  and  expense  of  putting  her  on  the  beaoh." 

He  proceeded  to  state  his  reasons,  and  signed  '*  Thomas  Watson, 
for  owners  of  schooner  Alma.'*  It  is  not  necessary  to  pursue  the 
communications  which  subsequently  passed  between  the  various 
parties,  for  the  endeavours  to  find  some  one  at  Qreymouth  who 
would  beach  the  ship  proved  fruitless ;  and  the  manager  sent  up 
Oaptain  Russell,  a  special  agent,  from  Dunedin,  who  arrived  on 
the  night  of  the  18th,  and  took  charge  of  her  on  the  following 
morning.  We  may  notice  in  passing  that,  in  a  telegram  sent  on 
the  15th  by  Reid  to  Watters,  the  former  uses  these  words, 
"Abandonment  was  not  accepted,"  thus  again  referring  to  it  as 
an  admitted  fact. 

On  the  Monday  morning,  20th  September,  1880,  Russell 
requested  both  Watters  and  Watson  to  put  the  vessel  on  some 
beach  where  the  extent  of  the  damage  done  to  her  could  be 
ascertained,  but  they  still  refused,  one  of  them  (Captain  Russell 
thinks  it  was  Watson)  insisting  that  the  vessel  had  been  pro* 
perly  surveyed  and  condemned,  and  ordered  to  be  sold ;  that  he 
had  abandoned  her,  and  adhered  to  his  abandonment,  and  would 
not  interfere. 

By  Russell's  orders  the  vessel  was  subsequently  taken  into 
Wallabi  Bay,  a  sort  of  backwater  of  the  Grey  River.  There,  a 
false  bottom  was  fitted  in  her  middle  compartment,  and  she  was 
patched  up  so  as  to  make  her  temporarily  seaworthy.  On  the 
23rd  October,  when  she  was  ready  for  sea.  Moss  telegraphed  to 
Watson  that  she  was  lying  alongside  Qreymouth  wharf,  certifi- 
cated as  fit  to  proceed  to  a  port  for  permanent  repairs,  and  that, 
biting  his  taking  the  necessary  steps  forthwith,  he  would  act  for 
the  underwriters,  and  hold  the  owners  responsible,  Watson 
replied, "  Owners  hold  to  abandonment,  Russell  took  possession 
^reck  of  Alma  on  behalf  underwriters,  therefore  owners  take  no 
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\i  further  r^ponsibility."  The  vessel  ipras  b 

^  in  charge  of  a  person  employed  by  Bus 

>ABD  ^^^  ^^^  permanent  repairs.  She  dearec 

^^^  October,  and  arrived  at  Dunedin  on  the 

LINE 

ANCE  17th,  Alexander  Crawford,  surveyor  unde 
^j^^  ping  Act  of  New  Zealand,  and  Robert  Sp: 
builder,  at  Russell's  request  held  a  sur 
lay  in  the  floating  dock  at  Dunedin,  and 
they  annexed  a  specification  headed,  "  S 
schooner  Alma-"  in  fact,  the  specificati* 
only.  On  receiving  this  specification 
tenders,  and  the  tender  of  B.  S.  Sparro' 
(3522. 108.),  was  accepted  He  comment 
November,  and  completed  it  at  some  tii 
superintended  from  the  30th  Noveml 
Port  Chalmers,  a  ship  builder  and  engine 
by  Russell  for  that  purpose. 

Before  the  work  was  begun.  Captain 
Macfarlane,  surveyor  to  the  Merchant 
writers'  Association  of  Melbourne,  and 
iron-ship  builder,  who  also  furnished  a  ri 
to  the  ship,  which  is  dated  the  20th 
progress  of  the  repairs,  a  third  report  w 
selected  by  Captain  Watters,  "  on  the 
repairs  of  the  schooner  Alrrui."    This  r 
November.   On  the  18th  December,  Rei 
owners,  alleging  that  all  damage  cause 
thoroughly  and  substantially  repaired, 
take  her. 

By  the  first  count  of  the  declaration, 
for  a  total  loss,  and  by  the  second  tl 
under  the  sue  and  labour  clause,  for  the 
the  vessel  There  are  also  the  comm 
labour  and  money  paid.  The  defendani 
^t  five  were  merely  formal,  all  the  alii 
having  been  proved  without  contest;  or 
evidence  to  support  the  9th  plea.  The 
questiws  disposed  of  by  our  present  ju< 
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neas  of  the  ship,  which^  under  the  special  terms  of  the  policy,       1881 
might  have  been  disputed,  was  not  traversed.  5orr 

The  trial  of  the  action  lasted  for  six  days,  and  a  vast  mass  of    ^    ^' 
evidence,  oral  and  documentary,  was  adduced  on  either  side.    Fire  and 
The  Chief  Justice,  who  tried  the  cause,  left  ten  questions  to  the  Insubancb 
jury,  which  were  assented  to  by  the  counsel  for  both  plaintiffs  ^^zi^rn^ 
and  defendants;  and  subsequently,  after  he  had  summed  up,  at  the 
request  of  counsel  for  the  defendant,  the  plaintiffs'  counsel  not 
objecting,  added  another.    [Eia  Honour  read  the  questions  and 
a'oswers,  ante  p.  606.] 

A  Rule  nisi  was  obtained  by  the  plaintiffs,  to  enter  a  general 
verdict  for  them,  for  the  sum  of  17312.  IBs.  6d.,  and  also  to  enter 
up  a  verdict  for  them  on  the  first  fourteen  pleas;  and  another 
Rule  nisi,  by  the  defendant  company,  for  a  new  trial,  on  the 
grounds  that  the  verdict' was  against  evidence  and  the  weight  of 
evidence,  and  that  the  damages  were  excessive  on  some  findings, 
and  too  small  on  others;  and  also  for  misdirection* 

It  is  the  Rule  obtained  by  the  defendant  company  which  we  shall 
have  principally  to  consider.  We  may  take  the  first  three  grounds 
of  this  Rule  together.  The  objections  to  the  verdict,  on  these 
grounds,  resolved  themselves  into  the  following.  First,  the  jury 
ought  to  have  found  that  all  damage  done  to  the  ship  by  strand- 
ing was  properly  and  sufficiently  repaired;  in  which  case,  it  was 
eontended  that,  as  abandonment  had  not  been  accepted  by  the 
underwriters,  the  plaintiffs  ought  to  have  taken  back  the  ship 
when  tendered  to  them.  Secondly,  the  jury  ought  to  have  found 
that  the  estimated  cost  of  repairing  the  damage  done  to  the  ship 
by  the  risks  included  in  the  policy  did  not  exceed  26002.  On 
this  head,  it  was  argued  that,  if  the  finding  were  correct,  the 
estimated  loss  should  have  greatly  exceeded  the  26002.,  in  order 
to  entitle  the  plaintiffs  to  claim  as  for  a  total  loss:  Grainger  v. 
Martin  (A).  Thirdly,  that  the  finding  of  2000?.,  as  now  required 
to  repair  the  ship,  was  excessive.  With  reference  to  this  finding, 
it  was  contended  that,  if  at  the  time  of  action  brought  it  would 
eost  less  to  repair  the  vessel  than  the  agreed  value,  there  could 
be  no  constructive  total  loss.  Fourthly,  the  jury -ought  to  have 
found  that  something  had  been  properly  expended  by  the  defend* 
{h)  2  B.  &  S.  456 ;  31  L. J.  (Q.K)  186. 
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M  ant  company  in  permanent  repairs.  Th 
^  to  credit  for  the  amount  by  which  the  dai 
)ARD  lessened,  although  the  repairs  were  not  c 
AND  it  was  argued  that  the  plaintiffs  could  on 
ikNCE  loss,  if  any  proper  repairs  were  made,  he 
^i,^  Mr.  Webb,  of  counsel  for  the  defendant, 
that  any  work  done  by  the  company,  witl 
although  it  should  be  quite  useless,  wou 
into  a  partial  one.  Fifthly,  there  was  no 
for  no  valid  notice  of  abandonment  was  g 
With  respect  to  the  first  objection  i 
enough  to  say  that  we  should  be  igno 
mass  of  evidence,  if  we  disturbed  the  fix 
gist  of  the  second  objection  was  that  th( 
sum,  26532.,  estimated  by  Captain  Agneiiv 
a  witness  for  the  plaintifis  on  commisfi 
estimate  was  plainly  erroneous;  but 
defendant,  upon  this  objection,  divided  i 
In  the  first  place,  Mr.  Webb  urged  that  t 
at  the  same  total  as  Agnew,  had  man 
figures;  and  that,  amongst  the  items  of 
composed,  there  were  two  which,  on  pri 
have  included.  These  were  a  sum  of  2i 
the  vessel  off  the  Spit,  whereas  no  expene 
included  which  were  incurred  before  th 
Qreymouth  wharf;  and  another  sum  c 
omissions,  such  extras  and  omissions  not 
at  the  outset,  it  is  not,  in  our  opinion,  a  n 
because  the  finding  of  the  jury,  in  the  i 
with  Agnew's  estimate,  they  adopted  all 
had  found  the  estimated  cost,  say,  at  30 
sidered  whether  there  was  evidence  to  su 
so  must  we  equally  consider  that  questioi 
the  jury  have  agreed  with  Agnew  as  to  th 
some  of  his  items  might,  in  our  opinion 
cannot  tell  how  the  jury  arrived  at  tl 
can  see  that  they  may  have  arrived  at 
of  the  items  which  Agnew  included,  and 
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he  did  not  take  into  account.    Three  additions,  for  instance,        1881 
were  pointed  out  by  the  plaintiffs'  counsel,  which  we  think       cobb 
might  have  been  legitimately  made,  and  which  the  jury  possibly    statoabd 
did  make  to  Agnew's  list — ^for  temporary  repairs,  for  removing    I^t®*  and 
the  vessel  to  another  port,  and  for  dock  charges.    These,  Agnew  Insurancb 
had  omitted,  as  he  thought,  improperly;  and  he  reckoned  the     z^^^'^^ 
amounts  at  150Z.,  lOOZ.,  and  lOOJ.    The  jury  may  have  allowed 
more  or  lees  for  all  three.    They  themselves  awarded  3002.  as 
properly  expended  by  the  defendant  for  two  of  them,  namely, 
preparing  the  ship  to  leave  Greymouth,  and  taking  her  to 
Dunedin.    Agnew's  estimate  was  for  making  the  repairs  at  any 
port  except  Greymouth,  where  it  would  cost  much  more  to  put 
the  vessel  in  position  for  executing  them.    As  to  the  2502.  for 
getting  the  vessel  off  the  spit,  we  are  not  prepared  to  admit  that, 
for  the  purpose  of  computing  the  cost  of  repairing  damages  under 
the  special  clause,  it  ought  to  be  overlooked.    It  was  part  of  the 
necessary  cost;  for  no  repairs  could  ever  have  been  effected,  if 
that  money  had  not  been  expended. 

The  sum  of  1002.,  allowed  by  Agnew,  leads  us,  however,  to  a 
fact  of  the  greatest  importance  in  discussing  the  propriety  of  the 
verdict  It  was  admitted  by  Leslie,  who  superintended  the 
repairs  at  Dunedin,  and  by  Capt.  Bussell,  two  of  the  defendant's 
principal  witnesses,  that,  at  the  time  of  action  brought,  the  Alma 
was  still  unseaworthy  in  her  fore-and-aft  compartments.  Nothing 
had  been  done  to  reinstate  those  compartments  since  the  ship 
was  stranded.  Leslie  and  Bussell,  and  other  witnesses  for  the 
defendants,  testified  that,  in  their  opinion,  the  damage  in  both 
these  compartments  was  caused  by  internal  corrosion  and  natural 
decay,  and  not  at  all  by  stranding.  A  number  of  witnesses  on 
the  other  side,  amongst  whom  were  Agnew  and  Watters,  attri- 
buted it  partly  to  the  stranding,  and  partly  to  the  injudicious 
manner  in  which  the  ship  was  handled  in  Wallabi  Bay.  She  hung 
amidships  while  on  the  Spit,  and  so  was  strained  in  her  fore-and- 
aft  compartments;  and  she  was  strained  again  in  Wallabi  Bay. 
From  the  manner  in  which  the  fore-and-aft  compartments  were 
leaking,  as  described  by  some  of  the  experts  who  examined  her 
in  November,  the  water  trickling  out  at  the  joints  and  rivet-holes 
from  one  end  of  her  to  the  other,  it  is  hardly  possible  that  the 
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1881  injury  to  those  compartments  could  have  arisen  entirely  from 
5oEE  ordinary  wear  and  tear.  Agnew  knew  the  ship ;  had  seveml 
StaiJdabd  ^^^^  inspected  her  while  she  traded  on  the  coast,  was  on  board 
Fibs  AND  while  she  was  being  laden  for  the  voyage  on  which  she  was 
Ihburanck  stranded.  She  was  then,  as  he  states,  in  very  good  condition. 
^zk^^7  Watson,  the  ship's  husband,  had  been  in  the  habit  of  "tallying** 
the  cargo  for  some  time  before  the  accident,  and  she  always  dis- 
charged her  cargo  in  first-^lass  condition.  What  injury  had  been 
done  to  the  fore-and-aft  compartments  was  of  necessity  conjec- 
tural when  Agnew  and  Alexander  examined  her;  and  it  remains 
up  to  this  day  conjectural,  for  the  company  have  never  taken 
efficient  steps  to  ascertain  the  nature  or  origin  of  the  injury  now 
existing  there.  At  the  utmost,  a  portion  only  of  the  "  ceilings'^ 
in  those  compartments  was  removed.  None  of  the  cement  or 
asphalte,  with  which  the  ship  is  lined  beneath  the  ceilings,  was 
dug  out.  It  was  only  tapped.  The  experts  found  her  not  even 
cleared  of  the  dirt  and  rubbish.  Externally,  there  were  marks  of 
recent  injury  before  and  abaft  the  bulkheads;  but,  internally,  as 
the  evidence  of  the  experts  abundantly  proved,  it  was  impossible 
to  discover  what  the  damage  was,  or,  A  fortiori,  to  distinguish 
the  cause  of  it.  The  lOOZ.  itself  was,  probably,  intended  by  Agnew 
to  cover  such  small  matters  as  he  may  have  overlooked  in  his 
calculation.  It  it  not  excessive.  Such  allowances  are  made  in 
every  specification.  But  the  jury  may  have  thought,  having 
regard  to  the  evidence  of  the  surveyors  as  to  the  fore-and-aft 
compartments,  that  a  much  larger  margin  should  have  been  left 
for  extras  than  Agnew  had  provided. 

In  the  next  place,  Agnew's  estimate  was  impugned  as  grossly 
exaggerated,  and  for  the  following  reasons : — It  included,  so  it 
was  said,  items  admitted  by  both  parties  to  be  unnecessary,  as 
50  feet  of  new  keel,  whereas  Macfarlane,  in  his  report,  and  Wat- 
ters,  required  only  28,  or,  with  the  scarfs,  31  feet  Agnew's  iron- 
work was  500{.  in  excess  of  Watters's ;  the  estimates  of  all  the 
other  witnesses  were  lower  than  his.  The  defendant's  coansel 
relied  particularly  on  this,  that  a  number  of  witnesses  were 
recalled  at  the  close  of  the  plaintiffs'  case,  who  testified  to  the 
accuracy  of  a  list  of  work  necessary  now  to  be  done  in  ordsc 
properly  to  repair  the  vessel,  including  work  in  fore  and  aft  eom- 
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partments,  which  list  specified  only  84  feet  of  keel.    But  we  do        188I 

not  think  it  follows  that,  if  Agnew's  50  feet  of  new  keel  were       cgbxl 

reduced  to  34,  all  his  other  items  should  be  reduced  in  the  same    „     ^* 

'  Standard 

proportion.  Where  the  plaintiffs'  witnesses  arrive  at  different  Firband 
estimates  it  is  unusual  for  the  jury  to  take  the  highest,  but  they  insxhiakce 
may,  if  they  place  the  greatest  reliance  upon  the  skill  and  judg-  ^^^^^^^^^ 
ment  of  the  witness  who  makes  it.  The  skill  and  judgment  of 
Captain  Agnew  were  amply  justified  by  subsequent  investigation. 
He  seemed  almost  to  have  divined,  as  the  subsequent  reports 
showed,  exactly  what  had  occun-ed,  so  far  as  that  could  be  known. 
But  his  estimate  is  not  the  highest.  Watters,  as  well  as  Mills, 
a  shipwright,  put  the  estimated  cost  of  the  ironwork  alone  at 
10002.,  and  of  rigging,  boats,  gear,  sails,  and  stores  at  over  lOOOZ. 
If  Watters  had  then  included  injury  to  the  fore  and  aft  compart- 
ments, his  estimate  might  have  exceeded  AgneVs.  Any  difference 
between  Agnew  and  the  other  experts  called  for  the  plaintiffs,  is 
aecounted  for  by  this,  that  they  confined  their  valuations  to  the 
middle  compartment,  and  to  what  they  could  see  there,  even  that 
compartment  having  been  so  choked  with  filth  and  timber  that 
it  could  not  be  properly  examined.  It  was  insisted  that  the 
plaintiffs'  surveyors  had  no  idea  of  injury  to  the  fore  and  aft 
compartments  in  November,  and  made  no  claim  for  it  then. 
Watters,  it  was  said,  having  seen  Crawford's  specification,  pro- 
tested against  the  manner  in  which  the  repairs  were  proposed  to 
be  effected,  and  was  asked  by  Beid  to  state  the  items  to  which 
be  excepted;  and  he  replied  by  handing  in  Macfarlane's  specifica- 
tion of  the  20th  Novembei*,  which  mentions  no  work  beyond  the 
middle  compartment.  But  Macfarlane's  report  of  the  previous 
day  to  Watters  contains  this  significant  passage : — 

**  On  the  ontside  of  hull,  found  keel  rivets,  fore  and  aft  of  midship  eompart- 
ment,  apparently  started,  also  a  number  of  butts  throughout  the  hull  strained. 
On  account  of  the  dust  and  rubbish  in  fore  and  aft  compartments,  it  was  im- 
ponible  to  see  what  was  wrong." 

Watters  was  only  asked  about  the  middle  compartment,  and 
replied  accordingly;  and  the  plaintiffs'  surveyors  repeat  over  and 
over  again  the  same  explanation.  We  think,  therefore,  there  was 
ample  evidence  to  support  the  jury's  finding  on  the  fourth  ques- 
tion, 2653{.;  and  that  it  leaves  a  substantial  margin  over  2500/. 

V.LIL,  Vol.  VII.,  Law.  MM 
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1881  The  third  objection  may  be  briefly  disir 

Cq^       at  the  close  of  the  plaintiffs'  case  sets  out 

*'•  now  necessary,  including  work  which  mij 

IRE  AND     repairs  can  be  commenced,  at  22162.    The 

5URANCE    216i.    The  difference  between  the  200C 

j^^J^*^  accounted  for  by  the  expenses  of  patcl 

bringing  her  to  Dunedin.    But  if  it  wer 

upon  the  evidence  for  the  plaintiffs,  at  i 

ground  for  treating  the  20002.  as  below  th 

as  above  it. 

With  reference  to  the  argument  upon 
authorities  were  cited  to  show  that  the  i 
take  possession  of  an  abandoned  ship,  and, 
of  abandonment  has  been  duly  given,  to 
for  the  benefit  of  the  assured,  and  to  defea 
tendering  her,  when  repaired,  to  the  owne 
cipally  American,  were  cited  to  the  con 
States,  indeed,  it  would  seem  that  an  ab 
fully  made,  is  conclusive;  and  that,  unle 
assured  revoking  it  after  refusal  of  the  un( 
or  by  mutual  agreement,  the  rights  foil 
divested  by  any  subsequent  events  whicl 
of  the  property  (2  PhiUips  on  Ineuranc 
Conceding  that  the  insurers  may  take  the 
provided  they  avow  the  purpose  for  whi 
having  repaired  her  properly  and  sufficiei 
the  owners  to  take  her  back — notwiUist 
been  given  of  abandonment;  (and  such  y^ 
law  of  England:  Provincial  iThsurand 
Leduo  (j);  Bainbridge  v.  NeUson  i 
theless  of  opinion  that  they  are  bou 
repairs  effectually  and  within  a  reasoi 
do  not,  it  is  as  if  they  had  not  repa 
act  in  taking  possession  would  be  st 
acceptance  of  the  abandonment  They  c 
repairs,  if  insufficient,  convert  a  total  ini 
abundant  evidence  was  adduced  at  the  t 

(;)   L.R.,  6  P.O.  224;  43  L.J.  (P.O.)  49. 
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repairs  effected  by  the  company  were  absolutely  useless^  nay  1881 
worse  than  useless.  According  to  the  plaintiffs'  witnesses,  all  the  corb 
iron  work  in  the  middle  compartment  was  so  badly  executed  that  g^^jj'^^u 
it  would  have  to  be  taken  out  again.  We  need  not  specify  the  Firs  and 
paticulars  which  are  set  out  in  the  Surveyors'  Reports,  and  in  Insurance 
the  statements  of  twelve  or  more  witnesses,  including  several  of  zj&aias^ 
the  men  employed  by  the  contractors.  It  was  for  the  jury  to  say 
whether  they  believed  the  details  of  "scamping,"  so  forcibly 
described  in  the  evidence  which  we  have  examined.  It  is  not  for 
us  to  say  whether  they  ought  to  have  believed  it.  They  perhaps 
believed  it  the  more  readily,  because  of  efforts  made  to  conceal 
from  the  plaintiffs'  surveyors  the  manner  in  which  the  work  was 
being  executed,  and  which  may  have  suggested  to  the  jury,  as  it 
did  to  Captain  Watters,  that  something  underhand  was  intended. 
Before  quitting  this  branch  of  the  subject,  we  may  refer  to  the 
case  of  Cobequid  Marine  Insurance  Coy.  v.  Barteaux  (I)  cited  by 
Mr.  Webb  in  support  of  the  defendant's  view  that  the  verdict  was 
against  the  weight  of  evidence.  There,  the  Court,  it  is  plain,  were 
of  opinion  that,  looking  only  to  the  evidence  adduced  on  the 
plaintiff's  part,  there  was  no  foundation  whatever  for  the  verdict. 
Bat  they  did  not  dissent  from  the  doctrine  laid  down  by  the 
plaintiffs'  counsel  that  the  jury  might  have  disbelieved  all  the 
witnesses  on  the  one  side,  and  credited  all  those  on  the  other,  and 
that,  on  an  application  for  a  new  trial,  the  party  who  obtained 
the  verdict  was  entitled  to  assume  that  such  was  the  case,  with- 
out furnishing  any  proof  to  justify  the  conclusion.  In  this  case, 
there  was  undoubtedly  a  great  conflict  of  evidence,  and  we  might 
have  experienced  some  difficulty  in  eliciting  the  truth,  if  we  had 
been  sitting  as  a  jury,  although  we  certainly  cannot  say  that  we 
are  at  all  dissatisfied  with  the  conclusions  at  which  the  jury  have 
arrived.  The  whole  matter  is  really  reduced  to  the  credibility  of 
the  witnesses  for  the  plaintiffs  and  defendant  respectively;  and 
we  were  invited  to  balance  the  testimony  of  those  on  the  one  side 
against  those  on  the  other,  by  such  considerations  as  their 
experience,  their  capacity,  their  opportunities  of  observation,  and 
even  their  character.  To  judge  of  the  credibility  of  witnesses  is 
^he  proper  and  peculiar  function  of  the  jury,  and  the  very  argu- 
{l)  L.R.,  6P.C.  319. 
MM  2 
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)^  we  should  be  usurping  that  function, 
NDABD  ^^^  ^^  ^"^y  objections  to  the  verdict  ^ 
;b  akd     sidered. 

TBANCB  On  the  5th  objection,  the  grounds  ( 
^^^^^that  notice  of  abandonment  had  no 
much  as  follows: — "The  master  of  a 
implied  authority  to  give  notice  of  f 
had  no  express  authority.  When  he  tele 
on  the  morning  of  the  9th  of  Septen 
owners,  and  had  only  heard  that  Wats 
The  owners,  therefore,  did  not  see  t 
Watson.  If  the  master  finds  the  shi 
must  sell,  if  he  can,  for  the  benefit  of 
justified  in  leaving  the  ship  to  the  mer 
he  is  agent  for  the  owners  and  the  un< 
give  notice  of  abandonment.  He  cai 
from  one  of  his  principals  to  another, 
consult  his  owners  as  to  abandoning,  \^ 
As  to  Spence,  the  plaintiffs  ought  to 
either  a  special  authority  to  give  noti 
with  which  Watters  could  not  furnish 
to  give  notice  in  all  cases  of  abandonu 
does  not,  by  virtue  of  his  position,  ac 
notice  under  the  policy  which  he  has 
counsel  endeavoured  to  avoid  all  these 
that  a  direct  instruction  from  the  owi 
give  the  notice  was  disclosed  by  the 
one  of  the  owners,  examined  under  < 
says: — 

"The  owners  abandoned  the  vesael  to  the  an 
the  owners  decided  to  abandon  the  vessel,  and  1 1 
to  Spence  Brothers,  our  agents  in  Melbourne.  ' 
Spence  Brothers,  Melbourne,  is  the  only  notice  i 
of.  I  don't  remember  the  date  of  the  telegram, 
gram  was  sent  before  or  after  the  vessel  was  to 
The  telegram  to  J.  and  D.  Spence  was  that  the 
they  should  notify  the  underwriters  in  Melboni 
was  our  agent  in  Greymouth,  and  was  looking  j 
telegram  to  J.  and  D.  Spence  was  sent  after  Mr. 
mouth.     The  telegram  was  sent  by  John  Corr,  oi 
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L,  another  owner^  examined  under  the  same  commis- 

he  owners  abandoned  the  vessel,  I  mean  that  I  did  not  do  any- 
I  anderatood  that  oar  agent,  Mr.  Watson,  did.  I  left  everything 
tson  was  authorised  by  the  owners  to  do  the  best  he  could, 
idgment.  To  my  knowledge,  nothing  was  done  by  myself,  or  the  q 
abandon  the  vessel,  except  what  Mr.  Watson  did.  A  telegram 
1  Corr  to  J.  and  D.  Spence,  under  direction  of  Mr.  Watson,  to 
e  was  abandoned  and  a  total  wreck,  and  to  give  notice  to  the 
bat  effect.  I  understand  the  reason  Corr  had  to  do  it  is  because 
:  the  names  on  the  policies. " 

,m  despatched  by  Corr,  under  Watson's  direction, 
ers  had  all  decided  to  abandon  the  ship,  and  after 
een  entrusted  by  all  of  them  with  an  absolute  power 
er  he  thought  best  for  their  interests,  would  un- 
re  authorised  Messrs.  Spence  to  give  the  notice  of 
which  they  did  give,  if  it  had  arrived  in  time. 
ver,  himself  says  that  he  got  no  telegram,  except 
itters,  before  he  sent  the  notice ;  and,  if  that  be 
ilegram  can  only  be  used  as  conveying  the  owners' 
Spence's  act.  The  defendant's  counsel  maintained 
f  an  unauthorised  agent  in  giving  notice  of  aban- 
i  not  be  subsequently  ratified;  and  that  a  recogni- 
;,  which,  assuming  it  to  be  capable  of  being  ratified, 
b  to  a  ratification,  would  really  be  a  new  abandon- 
hat  position,  they  cited  Jardine  v.  Leathley  (m). 
ly  observe,  must  have  received  some  other  telegram; 
Y  mentioned,  he  informed  Martin,  on  the  9th  Sep- 
he  Alma  was  ashore  on  the  North  Spit,  and  sinking, 
s  had  not  telegraphed  to  him.  The  jury  may  have 
Spence  did  receive  Corr's  telegram  before  writing 
k  had  forgotten  it.  Still,  in  face  of  Spence's  denial, 
be  satisfactory  to  base  our  judgment  upon  that 

b  not  necessary  to  decide  whether  the  master  of  a 
bed  with  an  implied  authority  to  give  notice  of 
in  any  case,  or  more  particularly  in  a  case  where 
micate  promptly  with  the  owners.     If  the  master 

(m)  3  B.  &  S.  700;  32  L.J.  (Q.B.)  132. 
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381  cau  sell  the  ship  without  express  authority 

)RR  impressions,  strange  that  he  cannot  compl( 

roARD  (^^^  selling  is  an  abandonment  in  fact)  so  as  t< 

E  AND  claim  as  for  a  constructive  total  loss,  by 

BIN!  .  '' 

RANcs   notice.     He  can  pass  the  property  in  the  shi 

LAND.  '^^^  °^*y  h®  ^^^  V^^^  i'  ^  *^®  underwriter 
being  agent  for  both  owners  and  under? 
selling  is  justified,  would  not  settle  the  poin 
consistent  with  his  being  agent  for  both,  in  i 
as  agent  for  the  owners,  possess  an  impli 
notice  of  abandonment.  On  the  other  hai 
could  hardly  be  implied,  except  from  ne 
assured  are  always  allowed  a  reasonable 
intelligence  of  the  loss  and  sufficient  inform 
to  form  a  judgment,  to  decide  whether  the 
abandonment  or  not,  it  would  seem  th 
attributing  an  implied  power  to  the  master 
have  not  been  furnished  with  any  case  in  w 
are  discussing  has  been  clearly  raised,  and  e: 
With  regard  to  Spence,  he  effected  the 
plaintiffs  contend,  he  became,  by  that  very 
give  notice  of  abandonment;  and,  in  fact,  li 
character  of  an  agent  duly  authorised  for  t 
which  came  before  the  Supreme  Court  of  tli 
in  some  respects,  very  similar  to  the  pres< 
IneuraTice  Coy,  v.  Stark  (n).  There  the  ag 
insui-ance  gave  notice  of  abandonment,  havi] 
to  do  by  an  agent  who  had  himself  no  a 
agent  for  shipment.    The  head  note  to  the  i 

"  The  agent  who  makes  asauranoe  for  his  principal, 
without  a  formal  letter  of  attorney;" 

And  Chief  Justice  Marshall  says: — 

**  The  agent  who  made  the  insurance  might  certainly 
actions  of  this  kind  always  is  credited,  when  he  dedar 
underwriters." 

The  American  reports,  in  cases  of  marii 
habitually  quoted  in  the  English  Courts;  a 

(n)  6  Cranoh,  268. 
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is  paid  to  the  opinions  of  American  judges,  by  the  English  bench       I88I 

and  bar.    We  do  not  know,  however,  that  the  doctrine,  in  sup-       5orr 

port  of  which  the  case  last  referred  to  was  cited,  has  ever  been    g^^^^^jj 

accepted  in  the  English  Courts;  and  there  may  be  reasons  why    Fixband 

an  agent  to  subscribe  a  policy,  although  it  has  been  held  he  may  iNauRANCB 

adjust  it,  Richardson  v.  Ainderaon  (0),  should  not  be  permitted  to    ^baland?^ 

sue  upon  it  in  the  owners'  names,  without  their  express  consent.   A 

passage  in  Emerigon,  to  which  we  were  referred  (cap.  5,  sec.  4), 

tends  to  show  that  this  right  is  confined  to  cases  where  the  policy 

has  been  effected  by  the  agent  for  the  account  of  others,  but  in  his 

own  name;  the  names  of  the  principals  not  appearing  in  the  policy. 

We  were  also  referred  to  Provincial  Insurance  Coy.  of  Canada  v. 

Leduc  (p),  for  the  proposition  that  ''an  agent  who  insures  for 

another,  with  his  authority,  may  sue  in  his  own  name."    That 

proposition  is,  no  doubt,  enunciated  in  exactly  those  words.    But 

the  facts  render  it  doubtful  whether  the  proposition  is  applicable 

to  the  present  case.    Leduc,  the  plaintiff  in  that  case,  was  owner 

of  a  half-share  in  the  ship  assured.    Yigneau,  the  owner  of  the 

other  half-share  (and  who  was  lost  with  the  ship),  had  authorised 

the  plaintiff*  to  insure  his  half,  aiid  to  receive  the  amount  insured. 

The  plaintiff  effected  the  policy,  as  well  in  his  own  name  as  in  the 

name  and  names  of  all  and  every  other  person  and  persons  to 

whom  the  same  might  appertain,  Yigneau's  name  not  appearing 

in  the  policy;  and  he  was  held  entitled  to  insure  the  whole  vessel, 

and  to  recover  the  full  amount  insured.    It  is  not  at  all  clear 

that  he  could  have  sued  for  the  whole,  if  he  had  effected  the. 

insurance  in  the  names  of  himself  and  Yigneau.    An  agent  to 

sell  is  not,  by  virtue  of  that  character,  an  agent  to  receive  the 

parchase-money.    Why  should  an  agent  to  insure  be  an  agent  to 

receive  the  insurance  money? 

We  think,  however,  that  the  evidence  furnishes  the  means  of 
avoiding  these  difficulties.  There  can  be  no  doubt  that  the 
pUuntiflb  had  fully  made  up  their  minds  to  abandon  the  ship,  if 
Watson  confirmed  Watters's  acts;  and  that  Watson  was  entrusted 
with  absolute  power  to  take  such  steps  as  he  might  think  proper, 
whether  to  complete  the  abandonment,  or  to  take  to  the  ship. 
His  letter  of  the  14th  September,  already  mentioned,  addressed 

(0)  1  Camp.  44  d.  (p)L.R.,  6  P.O.  224;  43  L.J.  (P.C.)  49. 
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1  to  the  agents  of  the  three  insurance  cc 
^  Moss  amongst  others,  contains,  in  our  o{ 
ABD  P^^*^^®  notice  of  abandonment  as  couL 
LND  was  a  ratification  of  what  Watters 
LNCK  but  it  was  at  the  same  time  in  si 
^"^  in  teims,  a  new  abandonment  on  t 
"  Having  obtained  all  information,  I  appro 
action  in  abandoning;"  that  is,  I  adopt  ii 
King  v.  Walker  (q).  And  this  notice 
able  time,  for  the  vessel  still  lay  at  the  \ 
moored  there  after  first  being  brought  up, 
elapsed  since  Watson's  arrival,  one  being 
previous  day,  the  13th,  it  was  supposed 
accepted  the  abandonment.  In  addition 
admissions  of  Reid  in  the  telegrams  of  the 
ber  already  set  out,  and  in  a  subsequent  h 
dated  26th  October,  in  all  of  which  he  sj 
ment  as  an  admitted  fact,  and  which  were 
jury  that  it  had  been  4uly  supplemented 
mentioned  letter  contained  these  passagei 
not  accepted  by  underwriters ;"  "  if  the  c 
vessel  as  abandoned."  No  doubt  remaii] 
sufficient  and  reasonable  notice  was  given 
In  the  case  of  Provincial  Insurance  Co. 
their  lordships  cite,  with  apparent  approvi 
Supreme  Court  of  Massachusetts,  in  wl 
though  the  imderwriters  had  a  right  to  k< 
for  a  reasonable  time  to  repair  it,  yet  thai 
unreasonable  time  for  that  purpose  was  a 
of  the  abandonment.  Here  there  w 
company  detained  the  vessel  for  an  u 
having  taken  possession  of  her,  as  alleged 
the  purpose  of  repair  only.  Such  a  dete 
case  above  referred  to,  would  have  afforde 
tance  of  the  abandonment,  even  if  the  shij 
sufficiently  repaired,  and  d  fortiori^  if 

{q)    3  H.  &  0.  209;  33  L.J.  (Ex.)         (r)  L.R.,  ( 
325. 
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lepaired,  or  not  repaired  at  all    We  have  thought  it  right  to       18SI 
refer  to  this  point,  although  it  was  not  mooted  at  the  trial.    It       cobb 

is  not  essential  to  our  judgment,  but  it  might  be  material  to  be  ^^j^j^j^ 

considered  upon  the  question  of  granting  a  new  trial,  if  our  judg-  FiR«  and 

ment  were,  in  other  respects,  favourable  to  the  defendant  Insuranob 

Cot  gw  ^Jkvf 

The  misdirection,  as  stated  in  the  Rule,  was  the  judge  who  ziuAxn>, 
tried  the  cause  having  directed  the  jury  that  the  ship  was  in  a 
condition  to  justify  abandonment,  if  the  cost  of  repairs  would 
exceed  the  value  of  the  ship  at  the  wharf  at  Greymouth.  Now 
the  ship  was  abandoned  in  fact  while  she  lay  on  the  Spit,  and 
that  abandonment  was  always  adhered  to  by  the  owners.  But 
between  the  survey  held  on  the  9th  of  September,  while  she  lay 
there,  and  the  survey  of  the  11th,  when  she  lay  at  the  wharf,  her 
condition  might  have  changed  It  was  forcibly  argued  for  the 
company  that,  to  justify  the  abandonment,  the  right  to  abandon 
must  continue  up  to  the  time  of  bringing  the  action,  and  that 
an  abandonment,  apparently  justifiable  when  made,  might  be 
defeated  by  subsequent  events.  The  judge  adopted,  or  rather 
anticipated  this  argument,  and  the  test  put  by  him  to  the  jury 
was — "  Would  a  prudent  owner  uninsured  have  abandoned  the 
ahip,  or  repaired  her  ?"  and  he  told  them  that,  in  determining  this 
question,  they  should  consider  what  the  value  of  the  ship 
properly  repaired  would  have  been  as  she  lay  at  the  wharf  at 
Greymouth.  No  events  subsequent  to  that  date,  unless  the 
defendant  had  afterwards,  within  a  reasonable  time,  properly  and 
sufficiently  repaired  the  ship,  which  was  a  separate  question, 
could  have  altered  her  condition  to  the  prejudice  of  the  right  of 
the  insured  to  treat  her  as  abandoned,  for,  before  she  was 
removed  from  the  wharf  or  anything  had  happened  to  increase 
or  diminish  her  value,  the  company  took  possession  of  her  by 
their  agent,  Captain  Russell.  But  the  judge's  intention,  in 
impressing  upon  the  jury  that  the  value  of  the  ship  at 
the  wharf  was  the  value  to  be  measured,  was  to  pre- 
vent them  from  estimating  her  value  if  repaired  at  the 
Spit,  where  she  lay  an  apparent  wreck  without  probable 
chance  of  being  got  off,  and  so  to  bring  to  their  minds  that 
possible  alteration  of  her  state  between  her  stranded  condi- 
tion on  the  Spit,  and  her  floating  condition  at  the  wharf,  which. 
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1881  according  to  the  defendant's  present  argument,  he  was  actaally 
OoRB  bound  to  do. 
Standard  ^"^  ^^^  misdirection  stated  in  the  Rule  does  not  bring  out  the 
FiMAND  real  complaint.  That  was  put  broadly  and  plainly  by  the 
Insubancb  defendant's  counsel  in  argument,  and  it  was  this.  The  judge 
^alakd!^  ought  to  have  told  the  jury  that  the  plaintiffs  were  not  justified 
in  abandoning  the  ship,  unless  the  estimated  cost  of  repairing 
her  exceeded  the  value  of  the  ship  in  the  policy,  namely  250(M. 
The  special  clause,  it  was  urged,  by  which  it  was  provided  that* 
in  case  of  damage,  the  defendant  should  not  be  liable  as  for  a  total 
loss,  unless  the  estimated  cost  of  repairing  such  damage  should 
exceed  the  value  of  the  ship  in  the  policy — aflTected  not  only  the 
right  of  the  plaintiffs  to  recover  as  for  a  total  loss  in  the  event 
of  a  justifiable  abandonment,  but  the  very  right  of  abandon- 
ment itself  in  the  event  of  a  constructive  total  loss.  We  cannot 
concur  in  this  view.  The  right  to  abandon,  and  the  right 
to  recover  after  abandonment,  are  two  clearly  distinguishable 
rights.  The  question  of  the  right  to  abandon  must  be  decided 
according  to  the  law  of  marine  insurance;  and,  when  that 
question  is  decided,  the  further  question  of  the  right  to  recover 
must  be  decided  by  the  special  agreement,  if  there  be  any  special 
agreement  affecting  it.  In  Irving  v.  Mannir^  («)  it  was  held 
that,  under  a  valued  policy,  the  actual  value  of  the  ship  when 
repaired,  and  not  the  value  in  the  policy,  is  to  be  regarded  in 
considering  whether  abandonment  was  justified.  That  decision 
proceeds  upon  a  principle  easily  understood.  A  fixed  value  is 
inserted  in  the  policy,  for  the  purpose  of  ascertaining  the  amount 
of  compensation  to  be  paid  to  the  assured,  when  the  loss  has 
happened ;  and  for  that  purpose  only.  Refer  to  the  test — "  Is  the 
ship  worth  repairing."  If  an  arbitrary  value  assigned  to  the 
ship  by  agreement  of  the  parties,  is  to  govern  the  answer  to  that 
question,  it  is  idle  to  ask  it  We  must  remember,  too,  that  the 
master,  on  whom  may  devolve  the  duty  of  abandoning  or  keeping 
the  vessel,  may  not  know,  and  perhaps  could  not  by  any  possibi- 
lity know,  when  he  has  to  make  up  his  mind,  the  arbitrary  value 
agreed  on.  The  general  rule  being  such  as  we  have  shown,  can 
the  special  clause  make  any  difference?    We  think  not    It  is 

(«)  6C.B.391. 
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not  80  expressed,  and  there  is  no  reason  why  it  should.    The        1881 

object  of  it  is  to  prevent  excessive  valuation,  and  not,  so  far  as       oo^ 

appears,  to  introduce  into  the  contract  a  new  principle  for  deter-    standard 

mining  whether  abandonment  would  be  justifiable.     The  maxim,    ^^^^  ^^^ 
...  Marine 

" conventio  mndt  legem"  ought  not  to  be  applied  to  any  case  in   Insurance 

which  the  meaning  of  the  agreement  is  not  transparent.     But     Zealand. 

here  the  letter  of  the  clause  is  against  the  construction  for  which 

the  defendant  contends,  and  the  object  of  it  does  not  require  that 

construction;  for,  unless  the  condition  precedent  to  recovering  is 

fulfilled,  the  assured  cannot  recover  as  for  a  total  loss,  whether 

the  ship  be  abandoned  or  not. 

The  terms  of  the  test  put  by  the  judge  were,  however,  assailed. 
The  true  test,  it  is  said,  would  have  been,  whether  the  expense 
of  necessary  repairs  would  be  greater  than  the  value  of  the  ship 
when  repaired;  and  Ghrainger  v.  Martin  {t)  was  cited.  But,  in 
that  very  case,  Mr.  Justice  Crompton  says — "  It  may  be  a  con- 
structive total  loss,  if  the  ship  be  not  worth  repairing  by  a 
prudent  owner;"  and  Mr.  Justice  Blackbumy  while  regarding  the 
test  now  suggested  by  the  defendant's  counsel,  as  the  more 
strictly  accurate,  speaks  of  both  tests  as  substantially  the  same 
(p.  468).  The  test,  as  put  by  the  judge,  is  identical  with  that 
which  was  accepted  as  accurate  in  Irving  v.  Manning  (v)  before 
the  House  of  Lords.  The  word  "uninsured,"  to  which  Mr. 
Mole^worth  excepted,  as  calculated  to  mislead  the  jury,  is,  in  our 
opinion,  an  essential  qualification  of  the  word  "owner,"  when 
they  are  asked  to  consider  what  a  prudent  owner  would  have 
done;  and  it  is  so  recognised  by  all  the  authorities. 

Another  objection  was  also  made  to  the  judge's  direction.  It 
was  said  that,  though  he  may  have  directed  the  jury  properly 
upon  the  first  question  left  to  them — ^"Was  the  ship  in  condition 
to  justify  abandonment,"  yet  when  he  came  to  deal  with  the 
question  A  1,  which  was  subsequently  added,  he  ought  to  have 
expressly  told  them  that  they  were  no  longer  to  estimate  the 
actual  value  of  the  ship  when  repaired,  but  to  take  it  at  the  sum 
agreed  in  the  policy.  The  short  answer  to  this  objection  is  that 
the  judge  did  so  direct  the  jury,  concisely  and  intelligibly,  by 
the  language  of  the  question  itself.  They  were  told  to  assume, 
(0  2  B.  &  8.  456;  31  L.J.  (Q.K)  1S6.  (v)  6  O.K  391. 
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Eor  the  purpose  of  answering  that  question, 
25002.  We  are  satisfied  that  they  understoc 
were  not  in  any  way  misled. 

Having  thus  come  to  the  conclusion  that 
jury  ought  not  to  be  disturbed  on  any  of  the 
discharge  the  Rule  for  a  new  trial. 

The  sum  of  17312.  158.  6d  claimed  by  th( 
Rule,  was  made  up  as  follows: — 15002.^  the 
158.,  being  three-fifths  of  3362.  58.,  found  to  1 
by  the  plaintiffs  under  the  "  Sue  and  Labour 
being  interest  at  the  rate  of  6  per  cent,  allow 
the  date  of  the  writ  to  verdict  on  17012.  li 
17912.  158.  6d.,  less  602.,  being  one-fifth  of  3 
been  properly  expended  by  the  defendant  in 
Dunedin.  Defendant's  counsel  submitted  thi 
not  entitled  to  any  interest,  because  the  policy : 
ment  at  three  months  after  adjustment,  and 
no  period  at  which  to  set  interest  running, 
condition  precedent  to  the  right  to  recover,  nc 
have  been  pleaded  in  bar  to  the  action.  I 
plea  on  the  record.  We  think  the  plaini 
interest  from  the  date  of  the  writ,  under  the 
"  Common  Law  Procedure  Statute  1865,"  ^ 
the  jury  may  give  damages  in  the  nature  o 
above  the  money  receivable  in  all  actions 
insurance. 

It  was  also  submitted  that  the  deductioi 
increased  to  1202.,  being  two-fifths  instead 
defendant's  expenses.  Certainly,  the  deducti 
1202.,  or  nothing.  The  proportion  of  the 
value  of  the  ship  in  the  policy  was  as  3  to 
Upon  the  same  principle  that  the  plaintiffs  a 
from  the  defendant  a  contribution  of  three-1 
expended  by  them  under  the  sue  and  labov 
dant  claimed  to  be  entitled  to  receive  from 
tribution  of  two-fifths  of  the  amount  expenc 
under  the  same  clause.  But  the  plainti 
assuming  a  constructive  total  loss,  whate\ 
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afterwards,  was  done  for  their  own  benefit;  and  although  they 
had  deducted  60!.,  they  were  not  obliged  to  have  deducted  any- 
thing. We  agree  with  them.  This  was  a  constructive  total  loss 
with  benefit  of  salvage  to  the  insurers ;  and  their  expenses  for 
temporary  repairs  must  come  out  of  their  salvage.  But,  as  the 
plaintiffs  have  by  their  Rule  only  asked  to  have  a  verdict  entered 
for  1731Z.  158.  6d,,  we  think  we  ought  not  to  increase  that 
amount.  The  Bule,  therefore,  will  be  made  absolute  to  enter  a 
general  verdict  for  the  plaintiffs  for  l731i.  16«.  6ci.,  and  to  enter 
a  verdict  for  them  on  the  issues  raised  by  the  pleas  numbered 
1  to  14  inclusively.  The  verdict  on  the  16th  plea  must  be 
entered  for  the  defendant. 

Rule  absolute  for  the  plairUifs  accord- 
ingly.  Defendant's  Rule  discharged. 

Attorney  for  the  plaintiffs:  Wyburn. 

Attorneys  for  the  defendant:  Klingender,  Charsley  &  Dickson. 


KENNEDY  v.  THE  PRESIDENT,  &c.,  op  the  SHIRE  of  PORTLAND. 

Trt»p{us — Parcel  or  no  parcel — Boundary — **Margin**  of  the  sea^Question/or  jury. 

Where  the  parcels  in  a  Crown  grant  gave  a  starting  point  which  had  afterwards 
i>een  obliterated,  and  was  not  at  the  water's  edge,  then  described  the  boundaries 
round  the  land  side,  concluding  with  the  eastern  boundary  as  the  margin  of 
Bridge  water  Bay  to  the  commencing  point, — Held,  that  the  word  "margin"  was 
lot  a  term  of  legal  art  for  the  judge  to  define,  but  was  for  the  jury,  and  that  it 
iras  for  them  to  determine  whether  the  land  reached  to  the  water's  edge,  or  stopped 
It  a  line  on  the  top  of  clifis  a  short  distance  therefrom. 

Action  of  trespass,  g.c./.,  brought  in  the  County  Court,  Port- 
land, in  whicli  an  appeal  was  heard  and  determined  in  Trinity 
Perm,  and  a  reheaiing  ordered  (a).  The  plaintiff*  was  proprietor 
:>f  a  piece  of  land  bordering  on  the  sea-shore.  The  parcels  in  the 
Drown  grant  described  the  plaintiff's  land  as 

"containing  by  admeasurement be  the  same  more  or  less,  situated 

.    .     .    .    portion  1  of  sec.  1,  commencing  at  the  N.E.  comer  at  a  stake,  77  links 
iistant  from  a  she-oak  tree  marked  on  four  sides,  bearing  south  48  deg.  SOmin.  W., 

(a)  Ante,  p.  140. 
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1881  Ax^d  bounded  on  the  north  by  »  kmmI,  one  chain  wide,  bearing  W.  21  chains;  on  flie 

west  by  a  road,  one  chain  wide,  bearing  S.  23  chains;  on  the  south  by  sec  10,  besnog 


Kessmdy     ^  3[  chains;  and  on  the  east  by  the  margin  of  Bridgewater  Bay  to  the  oom- 

PRBSmsNT     ^^'^^"^K  point,  being  the  land  granted  to  the  said  Jas.  Kennedy  nnder  the 

&a,  or  Shire  Regulations  of  28th  June,  18^,  with  all  the  rights  and  appurtenances  thereto 

OF  PoJiTLAND.  belonging. Provided,  nevertheless,  and  we  do  hereby  reserve  imto 

UB,  our  heirs,  and  suocessors,  all  such  parts  and  so  much  of  the  said  land  as  msy 
hereafter  be  required  for  making  public  ways,  canals,  or  nulroads  in,  over,  and 
through  the  same,  to  be  set  out  by  our  Lieutenant-GoTemor  for  the  time  being  of 
our  said  colony,  or  some  person  by  him  authorised  in  that  respect." 

The  verdict  was  for  the  defendants.  The  evidence  for  the 
plaintiff  was  that  the  grantee  and  he  had  been  in  possession  of 
the  land  ever  since  the  date  of  the  grant,  3rd  January,  1855;  that 
the  shore  consisted  of  a  narrow  strip  of  beach  below  high  cli£; 
that  they  had  been  accustomed  to  water  their  cattle  at  a  spring  at 
the  foot  of  the  cliffs  at  a  point  half  a  chain  from  the  edge  of  ihe 
water,  which  spring  was  accessible  from  above  at  a  certain  point; 
that  the  defendants  constructed  a  public  road  under  the  cliff  along 
the  water's  edge,  mostly  beyond  high-water  mark«  in  places  the 
cliff  being  cut  away  for  the  purpose ;  that  the  plaintiff's  fences 
stopped  at  the  break  of  the  cliff,  and  had  been  in  the  same 
position  for  21  years,  and  had  at  first  run  down  to  high-water 
mark,  but  had  been  allowed  to  fall  away  below  the  cliff  nine  or 
ten  years  before. 

The  evidence  for  the  defendants  was  that  the  road  was  made 
by  a  direct  grant  of  money  from  the  Government;  that  the 
plaintiff's  fences  stop  at  the  top  of  the  cliff;  that  the  southern 
boundary  would  be  about  1^  chains  longer  than  31  chains,  if 
taken  to  the  water's  edge;  that  the  northern  line  would  have  to 
extend  about  two  chains  more  than  the  21 .  chains  to  reach  the 
road  made  by  the  defendants;  that  the  acreage  would  be  increased 
by  eight  acres  by  taking  the  eastern  boundary  to  the  water's 
edge.  Both  the  stake  and  the  marked  tree  had  disappeared  long 
ago.  The  plaintiff  obtained  a  Bule  nisi  for  a  new  trial,  on  the 
ground  that  the  expression,  "  margin  of  Bridgewater  Bay,"  was  a 
matter  of  law,  and  should  not  have  been  left  to  the  jury. 

Fink,  for  the  defendants,  moved,  on  notice,  that  the  Bule  be 
struck  out  from  the  list — The  Bule  nisi  was  granted  28th 
November,  but  not  drawn  up  until  5th  December,  though  bearing 
date,  the  day  it  was  granted.     It  was  not  served  until  6th 
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)6oember.  This  is  a  country  case,  so  that  the  Rule  should  have 
«en  served  six  clear  days  before  the  day  for  which  it  was  sel 
[own  for  hearing,  the  9th.  The  plaintiff  has  not  allowed  ever 
our  days:  FarreU  v.  Dale  (6);  Arthur  v.  Marahall  (c). 

MolesvH/rth  for  the  plaintiff— In  this  case  the  country  attorneys 
ave  town  agents.  Reasonable  notice  is  all  that  is  necessary 
liere  is  no  rule  requiring  four  days'  notice. 

Per  Curiam.  This  objection  may  be  met  by  the  imposition  ol 
osts.    The  plaintiff  must  pay  the  costs  of  this  application. 

FiTik  showed  cause — The  direction  of  the  learned  judge  wai 
ight.  There  was  ample  evidence  to  justify  the  finding  of  th< 
ary.  The  word  "margin"  must  be  considered  with  reference  t< 
he  context  and  the  Qovemment  map.  The  defendants'  witnessei 
bowed  that,  taking  the  other  three  boundaries,  the  plaintiff^i 
creage  was  contained  within  a  line  along  the  top  of  the  cliff 
he  sea  boundary  would  give  him  much  more,  and  so  will  not  b( 
dopted:  Herrick  v.  Sixby  (d).  There  is  a  gap  between  the  endi 
f  the  north  and  south  measured  lines,  and  the  sea.  The  starting 
oint  certainly  was  not  at  the  water  s  edge.  The  land  is  describee 
Q  the  parcels  as  "containing  by  admeasurement  .  .  .  .  b< 
he  same  more  or  less."  In  Richardson's  Dictionary,  "margin 
leans  "edge,  brink,  or  border";  it  is  not  stated  to  be  without  width 
nd  is  not  so  used,  generally.  In  construing  such  an  instrument 
re  may  look  at  usage,  to  see  in  what  sense  the  words  were  usee 
t  that  time,  Drummond  v.  Attorney  Oeneral  (e).  "Margin"  i 
sed  in  our  Acts,  of  a  swperfixAes:  sec.  67  of  the  '*  Common  La% 
\ocedure  Statute  1865"  (No.  274);  sched.  3  of  the  '*  Transfer  o 
iand  Statute''  (No.  301).  The  question  of  parcel  or  no  parcel  i 
3r  the  jury.  [Stawell,  C.J.  Waterpark  v.  Fennd  (/)  is  ai 
Qstructive  case  on  this  subject.]  When  a  river  is  the  boundary 
he  presumption  that  the  boundary  line  is  the  Tnedium  filum 
lay  be  rebutted  by  evidence  of  acts  of  ownership  of  the  on< 
larty  over  the  whole  width:  Jones  v.  Williams  (g).    The  plain- 

(h)    2  Dowl.  15.  {€)  2  H.L.,  at  p.  S63. 

(c)  2  D.  &  L.  376;  13  M.  &  W.  465.  (/)  7  H.L.  650. 

(d)  L.R.,  1  P.C.  451.  (j7)  2.  M.  &  W.  326. 
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1881       tiff  has  allowed  his  land  to  be  rated  for  several  years  as  51  aeres; 

Kennedy    &^<^  ^^^  assessments  of  rates  are  some  evidence  as  to  boundaries: 

PREsn>ENT    ^^^*^^^  ^-  -Dare  (h).  The  question  of  boundary  was  left  to  the  jury, 

Ac,  OF  Shire  when  it  was  stated  to  be  the  ridge  of  a  hill:  Brisco  v.  Lamax  (j). 

'  At  the  most,  the  word  "margin",  taken  with  the  rest  of  the 

parcels,  is  so  doubtful  as  to  be  for  the  jury  to  interpret.    The 

plaintiff  did  not  rely  solely  on  his  grant,  but  attempted  to  show 

a  title  by   possession;  but  a  fence  which  he  said,  he  erected 

down  to  the  sea  some  years  ago,  was  thrown  down  immediately. 

A  proviso  in  the  grant  reserves  to  the  Crown  the  right  to  resume 

any  part  of  the  land  for  roads;  and  this  road  was  made,  in  part, 

by  means  of  a  grant  of  money  from  the  Crown  for  the  purpose. 

There  is  evidence  on  which  the  verdict  can  be  supported. 

Molesworth  and  Dr.  Madden  in  support  of  the  Eule — The  road 
is  above  high-water  mark  for  about  26  chains.  The  defendants 
have  not  exercised  the  power  given  them  by  the  Act  of  compul- 
sorily  taking  upon  paying  compensation.  The  evidence  of  a 
surveyor  was  that  the  line  of  the  sea  shown  as  our  boundary  on 
one  of  the  Government  maps,  was  the  high-water  mark.  In 
Attorney-General  v.  Jones  (fc),  where  the  grant  of  a  manor  by 
the  sea  did  not  mention  the  sea  as  a  boundary,  it  was  held  that 
the  judge  ought  to  have  told  the  jury  that  the  grant  might  pass 
the  shore.  There  was  evidence  that  the  north  and  south 
boundary  lines  shown  on  one  of  the  maps,  stopping  short  at  the 
top  of  the  cliff,  do  not  purport  to  show  the  whole  of  those 
boundaries.  The  deed  settles  the  matter;  the  only  fixed  natural 
boundary  is  the  sea.  [Per  Curiam.  If  you  complain  of  the 
judge's  direction,  it  is  for  you  to  show  what  is  the  legal  definition 
of  "margin."]  The  margin  of  the  sea  means  the  waterline  mid- 
way between  the  highest  and  lowest  tide  mark.  AttorMy- 
General  v.  Chambers  (I).  [Stawell,  C.J.  That  case  shows 
that  evidence  is  admissible  on  the  point,  so  that  it  is  a  question 
for  the  jury.]  The  deed  is  the  only  evidence  admissible;  the 
word  "  margin  "  is  not  ambiguous ;  it  cannot  mean  the  top  of  the 
cliff.  In  Herrick  v.  Sixby  (m),  no  such  word  was  used.  Even  the 

{h)  6  Man.  &  Ry.  1.  (0  4  De  G.  M.  &  G.  206. 

ij)  8  A.  &  E.  198.  {m)  L.R.,  1  P.O.  451. 

{k)  2  H.  &  0.  347;  33  L.  J.  (Ex.)  249. 
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p  of  the  diff  overhangs  the  defendant's  road  in  some  places. 
16  learned  judge  left  the  matter  to  the  jury  in  such  a  way  as 
invite  them  to  find  that  the  top  of  the  cliff  was  the  boundary, 
ought  to  have  been  put  out  of  the  power  of  the  jury  to  find 
%t  that  was  the  boundary.  The  Crown  was  granting  land  on 
3  boundary  of  an  inland  sea  or  bay.  According  to  the 
fendants'  contention,  the  sea  boundary  would  vary  with  the 
[if ormation  of  the  coast. 

Cv/r.  adv.  vylt 

Stawell,  C.J.  Bule  nisi  to  set  aside  a  verdict  for  the 
Pendants,  and  to  grant  a  new  trial,  on  the^ground  of  misdirec-* 
n.  It  was  contended  for  the  defendant  that  the  words,  *'the 
LTgin  of  Bridgewater  Bay,"  were  a  matter  of  law,  and  should 
b  be  left  to  the  jury.  No  case  has  been  cited,  and  no  argument 
3  been  adduced,  to  show  that  the  expression,  "  margin  of  the 
y,"  is  a  term  of  legal  art,  so  that  the  judge  was  compelled  to 
pound  it  as  a  matter  of  law.  The  term  "  margin"  is  certainly 
b  used  to  indicate  a  mathematical  line;  it  is  used  where  the 
let  breadth  of  a  boundary  is  not  known.  Impliedly,  in  common 
iversation,it  refers  to  what  is  not  capable  of  a  correct  description, 
margin  of  a  book  refers  to  a  space  near  its  edge,  of  uncertain 
dth,  and  no  matter  what  its  width  may  be.  What  is  the 
dth  of  a  margin  is,  almost  in  every  case,  a  matter  for  the 
7,  and  it  is  so  in  this  instance.  No  witness  knew  where 
3  commencing  point,  a  stake,  or  marked  tree  was,  and  the 
)d  which  had  been  laid  out  was  taken  as  one  boundary;  this 
)uld  give  the  eastern  boundary  along  the  top  of  the  diff.  If 
B  descriptions  in  the  Crown  grant  are  those  that  were 
Qtended  for  by  the  plaintiff,  they  would  not  enclose  a  space; 
iiereas,  if  the  view  urged  for  the  defendants  were  adopted, 
irting  from  the  initial  point,  and  following  the  descriptions, 
Q  line  would  come  to  the  commencing  point.  I  mention  this 
an  illustration,  and  not  as  a  reason  for  the  decision;  but  I  am 
opinion  that  the  question  as  to  what  is  the  margin  of  the  bay, 
one  for  the  jury,  and  not  for  the  judge.  So  far  as  I  can  see, 
le  terms  in  the  Crown  grant  do  not  bear  such  a  legal  meaning 
I  to  compel  the  judge  to  decide  the  point  of  boundary,  and  to 
.LB.,  Vol.  VIL,  Law.  NN 
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1881       withdraw  it  from  the  jury.    The  Bule  for  a  new  trial  must  be 
Kbnvxdt    discharged. 

V, 

kc,  ofS^[e     Higinbotham,  J.    The  Bole  for  a  new  trial  was  obtained  on 
otPoBTLANDf.  y^Q  single  ground  that  the  expression,  "the  margin  of  Bridge- 
'  water  Bay,"  is  a  matter  of  law,  and  not  one  to  be  left  to  the  juiy. 

I  think  the  judge  was  right  in  leaving  the  question  to  the  jniy 
to  determine,  and  that  it  would  have  been  misdirection  if  the 
judge  had  determined  that  it  was  such  a  legal  expression  that 
the  Court  was  competent  to  legally  define  it.  As  a  matter  of 
fact  ''margin"  is  an  expression  as  to  boundary,  which  is  of 
doubtful  meaning.  It  denotes  lineal  length,  but  uncertain  and 
varying  breadth.  It  may  be  narrow  or  broad.  Its  meaning  mast 
be  determined  with  reference  to  the  facts  of  each  case.  I  think 
parol  evidence  was  admissible  to  identify  the  property  described 
in  the  grant,  and  where  parol  evidence  is  admissible,  it  is  for  the 
jury  to  determine  upon  it,  and  is  not  a  matter  for  legal  decision. 

HoLBOTD,  J.    The  starting  point  was  not  on  the  water's  edge. 

The  only  question  in  this  case  is  whether  the  word  "  margin"  has 

a  peculiar  legal  meaning.    In  my  opinion  it  has  no  such  meaning, 

and  the  word  was  used  in  the  deed  in  its  ordinary  sense,  which  I 

take  to  be  an  edge  or  border  with  varying  width,  which  it  is  the 

duty  of  the  jury  to  identify.    I,  therefore,  think  that  the  Rnle 

for  a  new  trial  should  be  discharged. 

Ride  diocka/rgid. 

Attorney  for  the  plaintiff:  KUngender,  Charley  A  IHdcson, 
for  H.  Butler,  Colac. 
Attorney  for  defendants:  R.  Haden  Smith,  for  Lyne,  Portland. 


END  OP  HILARY  TERM. 
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In  re  GEORGE  GALE.  1881 


'* iMolveney  Statute  1871"  (A'o.  379),  see,  IZG—Certificate—'Order  refusing  to  Insolvency. 

dispense  with  payment  of  Is,  in  (he  pound^ Additional  materiala^Diseretion  of        

judge — Orounde  of  appeal  March  3, 10. 

Where  an  insolvent  applies  for  his  certificate,  and  also  for  an  order  dispensing 
with  payment  of  7$,  in  the  pound,  and  the  jadge  of  the  Insolvency  Court  refuses 
such  dispensation,  the  Order  should  either  provide  for  a  grant  of  the  certificate 
upon  payment  of  the  78.  in  the  pound,  or  be  made  without  prejudice  to  a  further 
application  for  a  certificate. 

It  is  a  matter  entirely  within  the  discretion  of  the  judge  of  the  Insolvency 
Court  whether  he  will  entertain  a  second  application  for  leave  to  dispense  with 
the  payment  of  7»,  in  the  i^und  on  further  materials.  The  judge  of  the  Appeal 
Court  will  not  himself  entertain  further  affidavits. 

The  Court  will,  on  appeal,  take  notice  of  an  objection  to  the  form  of  the 
Order  appealed  from,  although  not  mentioned  in  the  grounds  of  appeal. 

Appeal  from  the  decision  of  the  judge  of  the  Court  of  Insolvency 
at  Melbourne,  refusing  a  certificate  of  discharge.  The  insolvent 
applied  for  his  certificate,  and  also  made  an  application  that  the 
Court  should  dispense  with  the  condition  of  paying  7a.  in  the 
pound.  The  judge  considered  the  reasons  given  by  the  insolvent 
for  dispensing  with  the  condition  insufficient,  and  refused  the 
application,  without  giving  the  insolvent  leave  to  apply  again  on 
further  materials.  The  Order,  as  drawn  up,  merely  refused  the 
application  to  dispense  with  the  payment  of  7d.  in  the  pound, 
but  said  nothing  as  to  granting  the  certificate  on  the  payment 
of  the  78. 
V.L.R.,  Vol.  VH.,  LP.M.  A 
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In  re 
Galb. 


1881  Mr.  Lawea  for  the  appellant: — 

The  only  Order  made  relates  to  dispensing  with  the  condition 
of  paying  7s.  in  the  pound.     It  ought  to  include  also  a  grant  of 
the  certificate  upon  payment  of  78.  in  the  pound.    As  the  Order 
now  stands,  the  insolvent  will  be  unable  to  obtain  his  certificate 
upon  payment  of  the  78.    [Mr.  Justice  Molesworth.    There  is 
nothing  to  show  that  the  judge  in  the  Court  below  was  aware  of 
the  objection.     As  far  as  I  can  see,  he  was  quite  right  in  saying 
that  there  were  no  grounds  for  dispensing  with  the  cooditioa 
I  am  inclined  to  think  that  there  ought  to  be  no  order  as  to  the 
matter  standing  over  for  further  materials.    It  is  a  matter  in  the 
discretion  of  the  judge  to  say  whether  he  will  grant  fuiiher  time 
for  the  insolvent  to  produce  additional  evidence  on  the  subject] 
It  is  a  discretion  from  the  exercise  of  which  there  is  an  appeal* 
It  is  the  practice  of  the  judge  of  the  Insolvent  Court,  when  he  has 
once  refused  an  application  to  dispense  with  the  condition,  to 
refuse  to  rehear  the  application  on  fresh  materials  unless  there 
has  been  an  appeal  to  this  Court,  and  leave  has  been  expressly 
reserved  to  the  insolvent  to  apply  again:  Be  Hearty  (a);  ik 
Aimold  (6).     In  Be  Dwyer  (c)  this  Court,  on  appeal,  left  the 
question  of  dispensation  to  future  application  in  the  Court  below. 
Your  Honour  might  have  power  to  entertain  additional  affidavits 
now.    [Mb.  Justice  Molesworth.    No;  I  have  not.    I  exercise 
only  appellate,  not  original,  jurisdiction.]  • 

No  appearance  against  the  appeal. 

Cur.  adv,  vuU. 

March  10.  Mr.  JUSTICE  MOLESWORTH:— 

Appeal  from  the  learned  judge  of  the  Insolvent  Court,  Mel- 
bourne, as  to  the  refusal  of  a  certificate  to  Mr.  Gale.  The  Act 
No.  379,  sec.  135,  provides  for  the  manner  of  applying  for 
certificates.  Sec.  136  provides  that  the  certificate  shall  not  be 
granted  unless  it  is  proved  that  a  dividend  of  not  less  than  7s.  in 
the  pound  has  been  or  will  be  paid;  but  the  Court  may  dispense 
with  this  condition  if  the  insolvent  shall  prove  to  its  satisfaction 
that  the  failure  to  pay  has  arisen  from  circumstances  for  which 
he  cannot  be  held  responsible.    The  order  of  proceedings  should 


(a)  2  A.L.T.  112. 


(6)  5  V.L.R.,  L 


(c)  6  V.LR.,  L  29. 
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be  that  the  judge  should  first  decide  if  a  certificate  should  be        1881 


granted  at  all;  and  if  he  decides  in  the  affirmative  he  should  iksolvsnct. 
inquire  if  the  estate  will  pay  78.  in  the  pound,  and  if  that  is  an-       J^^ 
swered  in  the  negative,  should  inquire  as  to  reasons  to  dispense.         ^^^^' 

In  the  present  case  the  insolvent  applied  regularly  for  certi- 
ficate, and  filed  affidavits  stating  that  he  could  not  pay  78.  in  the 
pound,  and  offering  reasons  for  dispensing.  There  appears  to 
have  been  no  opposition  to  the  conditional  certificate.  I  infer 
that  the  judge  was  disposed  to  grant  it;  but  he  held  the  affidavits 
insufficient,  and  followed  a  course  which  he  in  his  reasons  states 
he  often  pursues  of  simply  refusing  the  application  on  the  ground 
that  the  affidavit  is  insufficient,  without  stating  how  it  is  in- 
sufficient, or  giving  the  insolvent  an  opportunity  of  supplying 
the  deficiency.  He  made  an  Order  "  that  the  application  to 
dispense  with  the  condition  mentioned  in  sec.  136  of  the  Act  be, 
and  the  same  is  hereby  refused." 

There  is  an  appeal  from  this  Order,  and  the  grounds  of  the 
appeal  stated  are  these — that  sufficient  and  reasonable  grounds 
were  submitted  to  the  learned  judge  in  support  of  the  application 
for  an  unconditional  certificate,  and  upon  the  grounds  disclosed 
in  the  affidavits  of  the  insolvent.  Upon  the  hearing,  counsel  for 
the  insolvent  insisted  upon  a  matter  not  apparently  urged  before 
the  judge  or  in  the  notice  of  appeal,  that  the  Order  does  not 
provide  for  the  granting  the  certificate  at  all.  If  the  insolvent 
were  ready  to  pay  7«.  in  the  pound  he  could  not  get  his  certificate 
under  the  only  Order  which  has  been  made,  and  I  think  this  is 
an  objection  upon  which  I  should  act,  though  not  mentioned  in 
the  grounds  of  appeal.  I  entirely  concur  with  the  learned  judge 
as  to  the  insufficiency  of  the  affidavits  as  grounds  for  dispensing 
with  the  payment  of  7^.  in  the  pound. 

As  to  the  refusal  to  dispense,  without  giving  opportunity  to 
supplement  the  affidavit,  I  was  not  before  aware  of  the  practice 
of  the  learned  judge  on  the  subject.  It  is  a  matter  on  which,  as 
judge,  he  has  a  right  to  manage  the  routine  practice  of  his  Court, 
and  the  strictness  with  which  it  should  be  enforced,  and  I  concur 
in  the  propriety  of  it  if  sufficiently  made  known. 

I  shall  order  that  the  Order  of  4th  February  be  set  aside, 
because  it  does  not  decide  that  a  certificate  should  or  should  not 
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Iksolvxncy.  til©  pound ;  and  declare  that  the  insolvent's  affidavits  of  21»t 

J~^       December,  1880,  and  31st  January,  1881,  afford  no  suflident  or 

Gals.      reasonable  grounds  for  granting  an  unconditional  certificate; 

without  prejudice  to  the  insolvent's  application  for  a  certificate 

being  renewed. 

Solicitor  for  appellant:  Oillow, 


March  3, 10,  I»  »»  JOHN  SMITH. 

16.  ••Ituolveney  SUUuU  1871"  {No.  379),  see  37,  ix.—Meeting  of  creflUars-POitiomHg 

creditor^ t  debt — Bill  qf  exchange^^tidgmejU, 

At  »  meeting  of  creditors  under  sabseo.  ix.,  of  sec.  37,  of  the  "  iMolvaiqi 
SUUuU  1871"  (No.  379),  it  ie  not  necessary  that  there  should  be  a  chsirmaB 
elected,  or  any  formal  resolution  carried.  It  is  sufficient  if  one  creditor  asks  the 
debtor  to  sequestrate,  and  the  other  creditors  tacitly  assent. 

A  person,  who  is,  at  the  time  of  the  act  of  insolvency,  holder  and  endorsee  of  as 
orerdue  biU  of  exchange  of  the  debtor,  may  present  a  petition  for  sequestratka, 
although  he  had  not  then  obtained  judgment  on  the  bilL 

Qucert^ — whether  it  is  necessary  for  the  debt  alleged  in  a  petition  for  sequestn- 
tion,  to  have  been  in  existence  at  the  time  of  the  act  of  insolvency  relied  on. 

Order  nisi  on  the  petition  of  J.  H.  Hill,  for  the  sequestration 
of  the  estate  of  John  Smith,  of  West  Melbourne,  biscuit  mana- 
facturer. 

The  petitioning  creditor's  debt  was  a  sum  of  2802.  88.,  money 
due  on  a  bill  of  exchange,  drawn  by  Messrs.  Qourlay  and 
Morrison,  and  accepted  by  the  respondent,  of  which  the  petition- 
ing creditor  was  holder  at  the  time  of  the  act  of  insolvency 
alleged.  The  petitioning  creditor  obtained  judgment  on  the 
acceptance  on  the  21st  January,  1881.  The  act  of  insolvency 
relied  on  was — "That,  at  a  meeting  of  creditors  held  on  the 
19th  day  of  January,  1881,  the  debtor  consented  to  present  a 
petition  for  the  sequestration  of  his  estate,  and  that  he  did  not, 
within  forty-eight  hours  from  the  date  of  his  consenting,  present 
such  petition"  (a).    The  respondent  filed  notice  of  objections. 

(a)  No.  379,  sec.  37,  iz. 


Digitized  by 


Google 


VOL.  Vn.]  INSOLVENCY,  PROBATE,  AND  MATRIMONIAL  CASES. 

Evidence  was  given  in  support  of  the  petition^  that  a  meeting  of       1881 


the  respondent's  creditors  was  held  on  the  19th  January,  1881,  at  Iksolvbncy. 
the  office  of  Messrs.  Smith  and  Emmerton,  solicitors.    There  was       }~ 
no  chairman  elected.    Respondent  produced  a  list  of  his  creditors,      Smith. 
and  a  statement  of  his  affairs,  which  was  considered  unsatis- 
factory by  the  meeting.    A  Mr.  Bell  gave  evidence  that  he  repre- 
sented Messrs.  Gourlay  and  Morrison  and  the  petitioning  creditor, 
at  the  meeting,  and  that  he  asked  respondent  if  he  would  file  his 
schedule,  and  he  consented  to  do  so.    Witness  was  satisfied  that 
he  would  do   so.     No  formal  resolution  was   passed  at  the 
meeting. 

Mr.  Lawea  and  Mr,  Hodges,  for  the  respondent,  objected  that 
there  was  no  sufficient  proof  of  the  act  of  insolvency  alleged. 
There  was  no  formal  meeting  of  creditors,  such  as  is  contemplated 
by  the  Act.  A  chairman  is  necessary  to  constitute  a  proper 
meeting.  A  formal  resolution  ought  to  have  been  carried  that 
the  insolvent  be  asked  to  sequestrate  his  estate.  A  mere  conver- 
sation between  the  respondent  and  one  of  the  creditors  does  not 
meet  the  requirements  of  the  section. 

Mb.  Justice  Molesworth:-- 

The  evidence  for  the  petitioner  is  uncontradicted,  and  is  suffi- 
cient to  support  the  act  of  insolvenc}^  alleged.  All  that  is  required 
is  that  the  creditors  must  understand  that  the  schedule  is  to  be 
filed,  and  the  respondent  must  leave  the  meeting  with  the  idea 
that  he  is  bound  to  file  it;  but  the  Act  does  not  appear  to  make 
any  formalities  necessary.  There  appears  to  be  no  need  for  a 
chairman  or  a  resolution.  The  meeting  may  assent  silently  to  a 
question  asked  by  one  creditor. 

Mr.  Lawea  and  Mr.  Hodgea  then  took  a  further  objection:  — 
The  judgment  was  obtained  two  days  after  the  meeting  at 
which  the  alleged  act  of  insolvency  occurred.  In  Ex  parte  Hay- 
ward,  in  re  Hayward  (6),  it  was  held  that  the  debt  on  which 
the  adjudication  was  founded  must  be  a  debt  which  exbted  at 
the  time  of  the  act  of  bankruptcy. 

(6)  L.B.,  6Chy.  546. 
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IirsoLTBNCT.  It  is  no^  strictly  necessary  that  the  petitioner  should  be  a 
"j^  creditor  at  the  time  when  the  act  of  insolvency  occurs.  In  any 
Smxth.  events  however,  the  act  of  insolvency  was  not  completed  till  the 
forty-eight  hours  had  expired,  and  before  that  time  had  expired 
the  petitioner  had  obtained  judgment.  The  petitioner  was, 
therefore,  a  creditor  when  the  act  of  insolvency  took  place.  The 
utmost  that  is  decided  in  Ex  parte  Hay  ward  is,  that  the  petition- 
ing creditor  must  have  been  a  creditor  at  the  time  of  the  act  of 
insolvency,  not  that  he  must  necessarily  be  a  judgment  creditor. 

Cur.  adv,  vwft. 

March,  16.  Mr.  JUSTICE  MOLESWORTH:— 

The  question  in  this  case  is  whether  the  petitioner  was  a 
creditor  at  the  time  of  the  meeting  at  which  the  act  of  insolvency 
was  committed.  At  the  time  of  the  meeting  of  creditors,  Uie 
petitioner  was  endorsee  and  holder  of  an  overdue  bill  of  exchange 
given  to  him  by  Messrs.  Gourlay  and  Morrison.  Two  days  after 
the  meeting,  he  signed  judgment  in  an  action  against  the 
respondent  on  this  bill.  I  consider  that  the  petitioner  presents 
his  petition  in  a  double  capacity,  and  his  subsequently  obtaining 
judgment  would  not  preclude  him  from  presenting  a  petition. 
Til  ere  is  abundant  evidence  that  he  was  endorsee  of  the  bills 
at  the  time  of  the^meeting.  He  attended  that  meeting  by  bis 
agent. 

It  is  unnecessary  for  me  to  decide  the  abstract  question 
whether  it  is  necessary  for  the  debt  alleged  in  the  petition  to 
have  been  in  existence  at  the  time  of  the  act  of  insolvency;  but 
my  present  opinion  is  that  it  is  not  necessary. 

(h'der  abadute. 

Solicitors  for  petitioning  creditor;  Duffy  &  WUkmaan, 
Solicitors  for  respondent;  Smith  &  EmmerUm. 
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In  re  WRIGHT  and  HIGGINS. 
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** Insolvency  SlcUuU  1871"  {No.  379),  sees.  136,  138,  iii.,  viL,  xl- -CertificaU— 
Diepenang  wUh  Is,  in  pound— Frivolous  or  inequitable  d^ence—Trading  on  ficti-  Insolvbkcy, 
UoHS  capital— Making  away  with  property  otherwise  than  bond  fide,  ""T*!  a 

Where  a  creditor  saed  an  insolvent  for  a  large  amount,  but  failed  to  recover  the      ^^^y  \^ 
entire  amount  claimed,  without  any  reason  being  given  for  that  failure, — Held^ 
that  the  insolvent  could  not  be  found  guilty  of  raising  a  frivolous  or  inequitable 
defence. 

Insolvents  entered  into  a  large  railway  contract  with  the  Government,  relying 
entirely  upon  funds  to  be  supplied  by  a  bank  which  was  to  participate  in  the 
profits,  receiving  all  the  payment  made  by  the  Government.  HeJd^  that  this  was 
a  trading  on  fictitious  capital,  but  would  be  sufficiently  punished  by  suspending 
the  certificate  for  a  year.  Hddf  also,  that  under  such  circumstances,  the  bank 
having  failed,  the  insolvent's  inability  to  pay  Is,  in  the  pound  arose  from 
circumstances  within  their  own  control. 

A  charge  of  making  away  with  property  otherwise  than  bond  fide  should  be 
alleged  and  proved  very  clearly. 

Cross  appeak  by  the  insolvents  and  by  R  K  Jacomb,  their 
assignee^  against  the  judgment  of  the  judge  of  the  Insolvency 
Court  at  Melbourne.  The  learned  judge  refused  the  insolvents 
their  certificates  on  the  grounds  that  they  had  been  guilty  of  the 
following  offences: — 

(1)  That  they  had  put  the  Provincial  and  Suburban  Bank,  Limited,  one  of  their 
crediton,  to  vexatious  and  unjustifiable  expense  by  a  frivolous  and  inequitable 
defence  in  an  action  in  the  Supreme  Court.  (2)  That  they  gave  to  WiUiam  Allison 
BUir,  one  of  their  creditors,  a  fraudulent  preference.  (3)  That  being  traders  they 
carried  on  business  by  means  of  fictitious  capital. 

And  he  also  refused  to  dispense  with  the  condition  requiring  the 
payment  of  78.  in  the  pound.  The  insolvents  appealed  separately, 
bat  the  grounds  of  appeal  were  the  same  in  both  cases,  viz.: — 

(1)  That  the  conclusion  of  the  learned  judge  that  the  insolvent  put  the  Provincial 
and  Suburban  Bank,  Limited,  one  of  his  creditors,  to  vexatious  and  unjustifiable 
expense,  by  a  frivolous  and  inequitable  defence,  in  an  action  in  the  Supreme  Ck>urt, 
was  not  warranted  by  the  evidence.  (2)  That  the  learned  judge's  conclusion  that 
the  insolvent  gave  W.  A.  Blair  a  fraudulent  preference,  was  erroneous  in  point  of 
Uw,  inasmuch  as  there  was  no  proof  of  any  such  fraud  as  is  requisite  to  make  out 
the  alleged  offence  within  the  meaning  of  the  "  Insolvency  Statute  1871."  (3)  That 
the  evidence  disproved  that  the  insolvent  being  a  trader  had  carried  on  trade  by 
I  of  fictitious  capital,  within  the  meaning  of  the  said  statute. 


The  appeal  of  B.  K  Jacomb  was  on  the  ground  that  certain 
specified  objections,  overruled  by  the  learned  judge,  were  proved 
by  the  evidence  adduced  in  support  thereof,  respectively,  and  the 
dedsion  of  the  Court  on  such  objections  was  contrary  to  law  and 
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1881        against  the  evidence.    The  facts  appear  very  fully  in  the  judg- 
Insolvency,  nient.    Both  appeals  were  consolidated  and  heard  together. 

In  re  Dr.  Madden  for  the  insolvents: — 

^^  As  to  putting  the  bank  to  unjustifiable  expense  by  a  frivolous 
HiooiNs.  defence  to  the  action  at  law,  the  bank  claimed  26,000^.,  and 
obtained  a  verdict  for  considerably  less  than  that  amount.  That 
disposes  of  this  objection:  Be  Mathieaon  (a);  Exp,  Johnson  (b). 
If  the  agreement  for  partnership  with  the  bank  was  proved,  the 
defence  was  not  inequitable.  As  to  the  alleged  fraudulent  pre- 
ference, the  learned  judge  below  made  a  mistake  of  a  year  as 
to  the  sale  to  Blair.  It  was  in  June,  1879,  not  in  June,  1880. 
There  must  be  actual  fraud  proved  to  support  an  objection  of 
fraudulent  preference:  Re  Oreen  (c).  The  facts  show  no  trading 
on  fictitious  capital;  and  the  non-payment  of  the  78.  in  the  pound 
was  caused  by  circumstances  over  which  the  insolvents  had  no 
control,  viz.,  the  failure  of  the  Provincial  and  Suburban  Bank. 
There  was  no  contracting  a  debt  here  without  reasonable 
expectation  of  being  able  to  pay:  Be  Aimold  (d);  Be  Mason  (e). 

Mr.  Holroyd,  Q.C.,  for  the  assignee: — 

All  the  objections  ought  to  be  supported.  There  was  no  valid 
defence  to  the  action,  and  it  was  merely  defended  for  the  purpose 
of  gaining  time,  and  thus  enabling  the  insolvents  to  make  away 
with  their  property.  There  was  no  partnership  with  the  bank, 
but  merely  an  agreement  to  lend  money.  There  could  be  no 
lawful  partnership  with  the  bank,  and  the  insolvents  must  be 
supposed  to  know  the  law.  The  insolvents  were  either  trading; 
with  fictitious  capital,  or  without  capital  at  all.  They  held  them- 
selves out  to  the  world  as  having  capital,  while  really  they  were 
entirely  dependent  on  the  bank.  The  inability  of  the  insolvents 
to  pay  78.  in  the  pound  arose  from  their  own  fault  in  entering 
into  the  contract  with  the  Government  without  sufficient  means 
to  carry  it  on. 

Ih\  Madden,  in  reply,  cited  Shddi^h  v.  AUken  (/)  on  the 

question  of  what  is  a  fraudulent  preference. 

Our.  adv.  vuM. 


(a)   3AJ.R.92. 

{d)  6V.L.R.,  L46. 

(6)  4I>eG.  &S.  26. 

(«)   3W.W.  &a»B.,I.E.&M.28 

(e)    1  A.J.R.  104. 

(/)  6W.W.  asa'B.,  L.69. 
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Mr.  Justice  Molesworth: —  I88I 

This  case  comes  before  me  on  an  appeal  from  the  learned  Insoltbhct. 
judge  of  the  Insolvent  Court,  Melbourne,  refusing  the  certificate       ^~ 
of  Messrs.  Higgins  and  Wright    In  July,  1878,  a  railway  to     Wbioht 
Oakleigh  was  about  to  be  constructed.    According  to  the  case     Hiogiits, 
presented  by  the  insolvents,  Mr.  Willis,  the  manager  of  the  Pro- 
vincial and  Suburban  Bank,  being  desirous  of  getting  business  - 
for  his  bank,  induced  them,  who  had  themselves  no  capital,  to 
enter  into  a  contract  with  the  Qovemment  for  works  on  the 
railway  to  the   extent  of  48,000?. — the  bank  supplying  cash 
necessary  for  deposits,  plant,  and  all  expenses  for  carrying  on  the 
contract  to  completion,  and  receiving  all  moneys  payable  from 
time  to  time  by  the  Government;  to  receive  10  per  cent,  interest 
on  all  moneys  expended,  and  1  per  cent,  premium  on  the  gross 
amount  of  the  contract.    The  insolvents  say  that  this  bargain 
was  verbally  made  with  Willis  and  acted  upon.    There  is  no 
pretence  that  the  directors  of  the  bank  in  any  formal  way 
sanctioned  it.    They  deny  it.    The  insolvents  say  that  they 
individually  did  know  and  adopt  it  more  or  less.    At  all  events, 
there  was  certainly  no  bargain  reduced  to  a  form  which  would 
bind  the  bank  or  make  it  a  partner  in  the  speculation. 

The  insolvents  entered  into  the  contract  with  the  Qovemment, 
24th  September,  1878,  which  should  be  finished  February,  1879. 
The  bank  supplied  funds  for  some  time,  received  the  Qovemment 
payments,  but  there  was  a  sum  of  more  than  20,0002.  due  by  the 
insolvents  to  it.  The  bank  itself  stopped  payment  May,  1879, 
and  its  advances  to  the  insolvents  ceased,  and  their  capacity  to 
continue  the  contract.  On  14th  June,  1879,  the  Qovemment 
stopped  the  contract,  took  possession  of  the  plant,  but  gave  part 
of  it  back  to  the  insolvents.  The  insolvents  sold  part  of  the 
plant  to  Mr.  Blair,  who  was  their  creditor  in  regard  to  the 
contract,  in  discharge  of  debts  due  to  him,  June,  1879,  leaving  a 
balance  of  about  2002.  over  the  debt. 

Messrs.  Jacomb  and  the  other  official  liquidators  were  appointed 
liquidators  of  the  bank,  and  Jacomb,  in  September,  1879,  called 
on  insolvents  to  pay  the  debt  due  to  it,  requesting  them  volun- 
tarily to  sequestrate,  cautioned  them  against  disposing  of  property 
otherwise,  and  in  January,  1880,  commenced  an  action  in  the 
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1881       Dame  of  the  bank  against  the  insolvents  for  their  overdraft  and 

iHaoLVENCY.  other  claims — in  all,  about  26,000i. — ^which  was    persistently 

J^       resisted,  mainly  on  the  ground  that  the  bank  had  become  partner 

Wright     with  them  in  the  speculation,  and  therefore  could  not  sue  at  law. 

H1001M8.     The  suit  by  the  liquidators  was  tried  in  the  Supreme  Court,  and 

the  defence  attempted  overruled  by  the  presiding  judge,  and  a 

verdict  for  the  plaintiff  returned  for  a  sum  short  of  that  demand 

by  about  20002.    Judgment  was  entered  25th  June,  1880,  for 

24,1362.  48. 9(2.,  execution  issued,  payment  demanded.  A  Rule  nisi 

for  sequestration  against  the  insolvents  was  obtained  on  9th  July, 

which  was  made  absolute  22nd  July. 

This  application  for  a  certificate  was  opposed,  and  disposed  of 
by  the  Order  appealed  from,  18th  March,  1881.  The  objections  to 
the  granting  of  the  certificate,  which  were  pressed  as  to  both 
insolvents,  were  that  they  put  the  bank  to  vexatious  or  unjusti- 
fiable expense  by  a  frivolous  or  inequitable  defence  to  an  action 
in  the  Supreme  Court,  No.  303.  As  to  this,  the  learned  judge 
decided  to  refuse  the  certificate.  I  concur  with  him  as  to  the  main 
defence  being  frivolous  and  vexatious,  but  the  plaintiff  failed  as 
to  a  large  sum — 20002.  I  have  not  before  me  the  reasons  for  that 
failure.  I  have  no  evidence  that  those  conducting  the  suit  offered 
to  forego  any  part  of  their  claim.  There  may  be  cases  in  which 
the  plaintiff  recovering  part  only  of  the  demand  would  not  dear 
the  defendant  from  the  imputation  of  being  frivolous  and  vexa- 
tious in  defences.  But  I  have  not  the  material  to  say  so  here^ 
and  the  deduction  is  very  considerable. 

The  next  objection  was  that  they  gave  a  creditor — Blair— a 
fraudulent  preference.  This  objection  the  learned  judge  held 
good,  but  apparently  from  a  mistake  in  date  of  a  year,  the  trans- 
action having  occurred  in  June,  1879,  not  1880. 

The  next  objection  was  their  contracting  a  debt  to  the  bank 
without  in  fact  intending  to  pay,  or  having  reasonable  or  probable 
expectation  of  being  able  to  pay,  which  the  learned  judge  over- 
ruled, and  1  concur  with  him. 

The  next  objection  was  that,  being  traders,  they  carried  on 
trade  by  fictitious  capital.  This  objection  the  learned  judge 
allowed.  If  the  insolvents  had  really  entered  into  such  bai^gains 
with  the  bank  as  they  allege,  in  a  binding  form,  their  position 
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would  be  that  having  no  means^  they  embarked  in  an  extensive        1881 
speculation^  their  whole  business  relying  upon  funds  to  be  sup-  Insolyxnct. 
plied  by  the  bank,  which  was  to  participate  in  profits,  receiving       J~^ 
all  payments  made  by  the  Government,  and  taking  them  out  of     Wright 
the  control  of  the  contractors.    I  would  hold  it  to  be  trading  on    Higoins. 
fictitious  capital.     To  the  world  they  would  seem  persons  of 
means,  disposable  at  their  discretion;  to  those  to  whom  they 
became  liable  in  business  they  really  had  none.    So  their  position 
was  fictitious.    The  bargain  with  the  bank  not  being  binding, 
would  make  their  position  in  this  respect,  I  think,  neither  better 
nor  worse.     But  I  do  not  think  this  at  all  an  aggravated  ofifence 
as  to  withholding  certificate,  but  would  deem  it  sufliciently 
punished  by  suspending  for  a  year. 

The  failure  of  the  insolvents  having  resulted  from  a  wild 
speculation  of  this  kind,  beyond  their  own  means,  resting  upon 
promises  not  enforceable,  and  upon  the  solvency  of  a  bank  which 
the  very  transaction  should  make  suspected,  I  think  their  in- 
ability to  pay  7«.  in  the  pound  arose  from  circumlstances  for  which 
they  should  be  held  responsible.  They  had  other  creditors 
besides  the  bank,  and  the  loss  they  have  inflicted  was,  not  to  the 
bank,  an  imaginary  being,  but  its  creditors  and  shareholders. 

The  next  objection  is  having  given  Wm.  Spark  Woolcott  a 
fraudulent  preference.  Woolcott  was  their  solicitor,  had  two 
actions,  and  got  payment  from  the  insolvents  pending  the  bank's 
proceedings.  As  to  one,  there  is  a  letter  of  his  to  the  insolvents 
produced,  showing  it  to  have  been  concocted.  As  to  the  other, 
he  commenced  an  action  in  the  County  Court,  15th  January, 
1880,  against  the  insolvents  for  something  over  2002.  The 
insolvent  Wright,  under  examination,  said  that  he  and  Higgins 
went  to  Woolcott  and  told  him  they  would  defend  the  action,  and 
Woolcott  said  he  would  withdraw  it,  and  that  he  supposed  it  was 
so  until  he  found  that  Woolcott  had  attached  2002.  in  Blair's 
hands.  Higgins  was  examined  after,  and  did  not  contradict  him. 
la  fact,  Woolcott  got  a  judgment  unopposed  in  the  County  Court, 
a  Supreme  Court  judgment  on  it,  and  happily  discovered  the 
2002.  in  Blair's  hands,  attached  it,  and  was  paid  his  debt  on  22nd 
April,  1880,  within  three  months  of  the  Rule  nisi  for  seques- 
tration, exactly  three  months  before  it  was  made  absolute.    As 
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1881       against  Higgins,  I  am  much  indined  to  think  that  this  was  a 

INBOLYBNCT.  mattcF  of  concort  to  give  a  preference,  and  under  the  Act  No. 

J^       879,  sea  71,  was  a  judicial  proceeding,  suffered  with  a  view  to 

Wbxoht     give  a  preference  by  a  person  who  became  insolvent  within  three 

Hioonra     months  after,  that  is,  insolvent  bj^  a  Rule  nisiJoT  sequestration; 

but  I  do  not  feel  so  clear  upon  this  as  to  dissent  from  the  decision 

of  the  learned  judge  in  insolvent's  favour. 

An  objection  against  insolvent  Higgins  was  that  he  made  away 
with,  otherwise  than  bond  fide,  certain  property  at  Prahran  to 
his  sister-in-law,  and,  secondly,  that  he  transferred  his  interest 
therein  with  intent  to  defraud  his  creditors.  The  property  in 
question,  as  to  a  sale  for  1202.,  was  the  equity  of  redemption  of 
the  residence  of  the  insolvent,  where  he  still  lives;  the  sale  of 
another  property  for  40i.  The  lady  to  whom  he  purported  to 
sell  them  is  his  sister-in-law.  The  sales  were  early  in  1880. 
There  is  some  evidence  that  1202.  was  an  undervalue,  which  I 
think  unimportant.  There  was  no  valuation,  no  bargain,  the 
price  alleged  to  be  paid  in  notes,  the  persons  transacting  the 
matter  not  produced,  nor  the  lady  who  made  the  purchase.  I 
was  very  much  disposed  to  hold  these  transactions  fictitious,  and 
a  ground  for  refusing  the  certificate  of  Higgins;  but  looking 
through  the  evidence,  I  think  this  matter  was  presented  in  a 
crowd  of  charges,  and  not  so  emphatically  as  to  show  the  neces- 
sity of  producing  the  alleged  purchaser,  and,  therefore,  do  not 
dissent  from  the  decision  of  the  learned  judge.  Acquitting 
Higgins,  I  shall  vary  the  orders  in  question  as  to  the  respective 
insolvents  by  directing  that  their  certificates  be  respectively 
suspended  for  one  year  on  the  ground  of  their  respectively  having 
carried  on  trade  with  fictitious  capital,  still  declaring  that  the' 
payment  of  79.  in  the  pound  should  not  be  dispensed  with. 

Appeal  allowed  in  so  far  that  the  certificate  be  suspended  for  a 
year  instead  of  being  refused. 

Solicitor  for  insolvent:  W,  S.  Woolcott. 
Solicitors  for  assignee:  Braham  Jk  Pirani. 
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In  RB  C.  E.  G.  FENNER. 

Intoheney  SUUuU  1871 "  {No.  379),  kc.  37r  viii— ile<  of  intolveney— Demand  to  Im 
ioJUrfy  judgmaU^Practiu — Wrong  date  in  order. 

Ai 
Where  a  wrong  date  was  by  mistake  inserted  in  an  Order  nisi,  the  Order  was 
darged  for  a  week  to  serve  amended  Order,  petitioning  creditor  paying  the  costs 
'  the  day. 

In  order  to"  constitute  a  proper  demand  by  a  sheriff's  officer  upon  an  execution, 
)btor  to  satisfy  a  judgment,  so  as  to  constitute  an  act  of  insolvency  if  he  fail  to 
)  80,  there  must  be  a  distinct  request  for  present  payment,  and  a  distinct  and 
sremptory  ref  usaL 

Order  nisi  for  the  sequestration  of  the  estate  of  C.  E.  Q. 
enner. 

Mr.  Tayloi'  moved  the  Order  absolute. 

Mr.  Lowes,  for  the  respondent,  objected  that  the  Order  nisi 
irved  on  the  respondent  was  dated  the  29th  May,  1881^  and  was 
ade  returnable  on  this  day,  the  12th  May.  The  Order  is,  there- 
>re,  made  returnable  prior  to  the  date  on  which  it  would  appear 
>  be  issued. 

His  Honour's  Associate  stated  that  the  original  Order  was  dated 
le  29ch  of  April. 

Mr,  Lawes'. — 

Then  we  have  not  been  served  with  a  true  copy  of  it. 

Mr.  Taylor  asked  that  the  Order  nisi  should  be  enlarged,  and 
16  copy  amended  by  insertion  of  the  true  date. 

Mb.  Justice  Molesworth: — 

I  will  enlarge  the  Order  for  a  week  on  payment  of  costs  of  the 
ly  by  the  petitioning  creditor,  which  I  fix  at  21.  The  copy  Order 
)  be  taken  as  amended. 


Mr.  Tayloi'  now  moved  the  Order  absolute. 

Mr.  Walsh  for  the  respondent: — 

The  act  of  insolvency  relied  on  was  not  satisfying  a  judgment 
f  the  Supreme  Court,  dated  the  25th  April,  1881.  On  the  day 
Eter  execution  was  issued,  the  attorney  for  the  petitioning 
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1881       creditor,  and  the  sheriff's  officer,  called  on  the  respondent  and 

In8olvenct«  asked  him  to  satisfy  the  judgment.     Respondent  said  it  was  all 

^~        right,  and  he  would  call  next  day  at  the  sheriff's  office  and  pay. 

Fknvbr.     He  accordingly  called,  and  saw  the  sheriffs  officer  and  the 

petitioning  creditor's  attorney,  but  did  not  pay.     The  latter  said 

something  to  him,  when  the  respondent  replied  that  he  had  only 

to  do  with  the  sheriff.    The  demand  for  payment  was  not 

repeated  by  the  officer. 

Mr.  Justice  Molesworth: — 

I  do  not  think  the  demand  on  the  respondent  was  sufficient 

The  sheriff's  officer  giving  time  made  the  demand  ineffectual. 

The  officer  ought  to  have  got  a  peremptory  refusal.    He  should 

I     have  said,  **Pay  now.'*    An  indefinite  promise   to  pay  is  not 

1    equivalent  to  a  refusal.   The  sheriff^s  officer  must  learn  to  be  more 

I   hard-hearted.  I  shall  discharge  the  Order  nisi,  but  without  costs. 

Solicitors  for  the  petitioning  creditor:  Tayloi^  Jk  Manton. 
Solicitor  for  the  respondent:  Cresswdl. 


jttne  9.  In  »«  ALFRED  PATERSON. 

**  Insolvency  StatuU  1871"  {No.  379),  /?««,  132,  133,  IS5— Practice  Insolvency- 
Certificate  appUeaiion — Examination  qf  insolvent— Affidavits — AppeaL 

An  inBolvent  may,  on  a  certificate  application,  be  examined  on  his  own  behtlf, 
but  cannot  be  compelled  to  be  examined. 

If  an  insolvent  do  not  apply  to  be  examined,  or  tender  his  books,  he  will  not  be 
allowed  on  appeal  to  give  evidence  by  affidavit,  or  to  have  his  books  then 
examined. 

The  Appeal  Court  will  be  guided  as  to  what  took  place  in  the  Court  below  by 
the  notes  of  the  Judge  of  the  Court  of  Insolvency. 

Appeal  from  the  decision  of  the  Judge  of  the  Court  of  Insol- 
vency at  Sale,  suspending  the  insolvent's  certificate  for  six 
months.  Three  objections  were  taken  by  the  opposing  creditor, 
the  National  Bank  of  Australasia,  to  the  grant  of  the  certificate:— 

(1)  That  the  insolvent  had  raised  a  frivolous  or  inequitable  defence  to  an  action 
by  the  bank  against  him.  (2)  That  the  insolvent  had  not  kept  reasonable  accounts 
or  entries  of  his  receipts  and  payments.  (3)  That  the  insolvent  had  incurred 
debts  without  a  reasonable  expectation  of  being  able  to  pay  the  same. 
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The  learned  judge  of  the  Court  of  Insolvency  held  that  the       1881 
insolvent  had  been  guilty  of  not  keeping  proper  accounts,  and  ivsolyescy. 
therefore  suspended  his  certificate  for  six  months,  but  overruled       Z — 
the  other  two  objections.      From   this  decision  the  insolvent    PATKRsoif. 
appealed.    There  was  no  cross  appeal  by  the  bank. 

At  the  certificate  meeting,  certain  depositions  of  the  insolvent, 
taken  on  the  25th  November,  1879,  were  put  in  against  him.' 
Paterson  was  made  insolvent  on  the  10th  July,  1879.  The 
depositions,  on  the  face  of  them,  purported  to  be  taken  at  an 
examination  sitting,  but  evidence  given  in  the  Court  below, 
showed  that  they  were  taken  on  an  examination  summons. 
There  was  no  other  evidence  against  insolvent  than  his  own 
depositions.  It  was  proposed  at  the  certificate  meeting  to 
examine  the  insolvent,  but  his  attorney  objected,  and,  conse- 
quently, he  was  not  examined.  

Mr.  Box,  for  the  appellant: — 

These  depositions  were  not  admissible.  They  purport  on  their 
face,  to  be  taken  at  an  examination  sitting  and  this  cannot  be 
contradicted  by  parol  evidence:  H  v.  Bentley  (a).  The  meeting 
at  which  the  depositions  were  taken  was  more  than  three  months 
after  the  insolvency,  and,  therefore,  no  examination  sitting 
could  legally  be  held  and  the  depositions  are  bad, "  Insolvency 
Statute  1871"  sec.  132.  This  is  a  quasi  criminal  proceeding,  and 
everything  must  be  proved  strictly,  especially  as  regai-ds  admis- 
sions by  insolvent :  B.  v.  Miller  (b).  There  is  no  evidence  against 
the  insolvent,  if  the  depositions  are  rejected.  We  have  aflidavits 
of  what  took  place  in  the  Court  below,  and  also  showing  that  in- 
solvent kept  reasonable  accounts,  which  I  submit  we  can  now  use. 

Mr,  Lawes,  for  the  opposing  creditor: — 

These  depositions  were  taken  on  an  examination  summons, 
under  sec.  133,  which  may  take  place  at  any  time  after  insolvency. 
This  is  shown  by  Stavely's  evidence.  They  are  therefore  admis- 
sible: B,  V.  Widdop  (c).  The  depositions  are  admissible,  apart 
from  the  Insolvency  Statute,  simply  as  admissions  made  by  the 
insolvent.  They  were  read  over  and  signed  by  him,  and  they 
show  clearly  that  insolvent  did  not  keep  reasonable  accounts. 

(a)  6  C.  &  P.  148.  (6)  4  Cox  C.C.  166.  (c)  LR.,  2  CO.  3. 
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1881       The  affidavits  now  tendered  were  not  before  the  judge  of  the 
iNsoLYiiiCT.  Court  below,  and  cannot  now  be  used.    No  further  materials  caa 
j~       be  used  on  an  appeal  than  were  used  in  the  Court  below. 

Mr.  Box  in  reply: — 

The  affidavits  show  that  defendant  kept  proper  aooonnta. 
[Mr.  Justice  Molesworth:  Did  the  insolvent  tender  himself  for 
examination,  or  put  in  his  books?]  No.  According  to  the  opinioD 
of  two  of  the  three  judges  in  Be  Aarons  (d),  he  could  not  be 
examined.  In  Re  Arnold  (e),  an  affidavit  was  allowed  to  be  used 
on  the  appeal,  and  the  insolvent's  books  were  examined.  We  are 
willing  now  to  have  insolvent's  books  examined.  [Mr.  Justice 
Molesworth  :  The  insolvent  now  seeks  to  prove  before  me  what 
he  did  not  attempt  to  prove  in  the  Court  below.  The  insolvent 
apparently  objected  to  be  examined.  The  judge's  notes  show 
that.]  Are  we  bound  by  the  judge's  notes?  [Mr.  Justice  Holes- 
worth:  Yes.]  The  insolvent  could  not  have  been  examined  below, 
and  his  consent  could  not  give  jurisdiction  to  examine  him. 

Mr.  Justice  Molesworth: — 

I  am  now  asked  to  go  into  matters  which  were  not  put  before 
the  judge  of  the  Court  below.  It  would  have  been  the  easiest  thing 
in  the  world  to  prove  that  the  insolvent  kept  proper  books,  if  he 
did  so.  He  could  have  given  notice  to  the  assignee  to  produce 
them,  and,  when  produced,  the  judge  would  have  examined  them. 
Here,  as  far  as  I  can  judge,  the  insolvent  objected  to  be  examined, 
and  now  he  wants  on  appeal  to  put  in  an  affidavit.  The  two  things 
are  quite  different,  whether  a  man  can  be  examined  on  his  own 
behalf,  and  whether  he  can  be  compelled  to  be  examined.  I  held 
in  Re  Arnold  (e),  that  he  could  be  examined  on  his  own  behalf,  but 
not  as  against  himself.  If  the  insolvent  wished  to  be  examined,  he 
should  have  pressed  the  point,  and  got  a  decision,  and  appealed 
if  the  matter  were  decided  against  him.  I  cannot  take  further 
evidence  now,  as  this  is  a  Court  of  appeal,  and  not  of  rehearing. 
I  shall  affirm  the  suspension  of  the  certificate,  and  dismiss  the 
appeal  without  costs. 

Solicitor  for  the  appellant:  Wise,  Sale. 

Solicitors  for  the  respondent:  Mcdleson,  England  <t  Stefwart, 

(d)  6  V.L.R.,  I.  66.  (€)  5  V.L.R.,  I.  39. 
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Ik  re  THOMAS  M'CONVILLB.       .  1881 


June  16. 


"Iimtveney  Staiute  1871"  {No.  379),  tee.  37,  viiL— Prfttion  for  aequeatratkm'^  Insolvbnct. 
Addreaa—Aet  qf  insolvency^Eehim  to  unit, 

A  petition  for  aeqneBtration  shoald  be  addroBsed  to  the  Judge,  by  whom  the 
Order  ni$i  ib  made;  otherwise  the  Judge  has  no  jurisdiction  to  make  it. 

A  return  to  a  writ  need  not  under  No.  379,  sec.  37,  viii.,  allege  that  the 
respondent  was  called  on  to  satisfy  the  writ. 

Order  nisi  for  the  sequestration  of  the  estate  of  Thomas 
M'Conville. 

Mr.  F.  L.  Smyth  moved  the  order  absolute. 

Mr.  Fink,  for  the  insolvent,  took  preliminary  objections — The 
petition  herein  is  not  addressed  to  .anyone.  The  order  does  not 
purport  to  be  signed  by  a  Judge  of  the  Supreme  Court.  It  is 
simply  signed  "  Rob.  Molesworth ;"  and  even  if  that  is  sufficient 
without  any  words  of  description,  the  petition  not  being 
addressed  to  a  Judge  of  the  Supreme  Court  shows  no  jurisdiction 
in  such  Judge  to  make  the  order.  Re  Cooper  (a);  Re  Richards  (b). 
The  return  of  the  sheriff  is  not  a  good  return;  it  does  not  show 
that  the  respondent  was  called  on  to  satisfy  the  writ  as  required 
by  sub-sec  viii.  of  sec.  37  of  "  Tke  Insolvency  Statute  1871." 

Mr.  Justice  Molesworth  : — 

The  return  is  a  good  one.  Some  sheriffs  put  into  returns 
matters  which  do  not  concern  them,  demand  of  payment.  It  is 
mmecessary  to  state  in  the  return  that  the  insolvent  was 
required  to  satisfy  the  writ;  the  officer's  affidavit  shows  that; 
it  is  mere  surplusage,  which  ought  not  to  be  put  in  the  return. 
The  return  would  not,  however,  be  vitiated  by  its  insertion. 
The  other  objection  is,  however,  a  good  one,  and  I  shall  dis- 
charge the  order  without  costs. 

Solicitors  for  the  petitioning  creditor :  Phippa  <fe  WiUiama^ 
Solicitor  for  the  respondent :  Fink. 


(a)  2VXJI.,  L82. 

(6)   5A.J.R.103. 

.L.R,  Vol.  Vll,  LP.M. 

B 

Digitized  by 

Google 


18  INSOLVENCY,  PROBATE,  AND  MATRIMONIAL  CASEa    [V.  L.  R. 


1881  Ik  THi  Will  of  GLAUS  DOHRMANN. 


Pboiuti.     Exeentor  according  to  the  tenor ^Univenal  UgcUee^Praetiee  ProbaU—Ditpenmg 

wUh  adnunidrtUhn  bond. 


Feb.Z. 


A  tettfttor  making  his  widow  niuTenal  legatee,  does  not  oonstitate  her  ezeeatrix 

according  to  the  tenor;  but  nnder  rach  circamstanoea,  and  the  .debts  being  Teiy 

^  /    small,  administration  e,t,a,  granted  to  her,  dispensing  with  the  administntion 

n  67/ bond. 

Motion  for  grant  of  probate  of  the  will  of  Claus  Dohrmann  to 
Catherine  Dohrmann,  his  widow,  as  executrix  according  to  the 
tenor;  or  in  the  alternative  for  administration  cum  testammto 
annexo. 

The  will,  which  was  duly  executed,  was  as  follows: — 

"I,  Clans  Dohrmann,  of  Sydney-road,  Carlton,  in  the  Colony  of  Victoria,  do 
hereby  sign  all  my  property  and  effects  to  my  wife  Catherine  Dohrmann.'' 

Mr,  Moore  for  the  motion. 

Mr.  Justice  Molesworth: — 

The  widow  is  universal  legatee;  but  that  does  not  constitute  her 
executrix  according  to  the  tenor.  I  will  grant  administration 
cum  testamento  anneoco. 

Mr.  Moore  then  asked  to  dispense  with  the  administration 
bond.  The  debts  only  amount  to  U.  68.  lid,  and  the  real  and 
personal  estate  amount  to  12612.  in  value. 

Mr.  Justice  Molesworth — 

As  the  will  so  nearly  appoints  her  executrix,  I  will  dispense  with 
the  bond. 

Proctors:  Macgregor,  Rammy  £  Brake. 

Note.— See  in  accord  In  the  will  of  Clark,  2  V.L.R.,  I.  16;  In  the  will  of 
Cochrane,  4  lb.,  I.  36 ;  In  the  will  of  Keane,  6  Jb.,  I.  68.— Ed. 
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In  the  Will  of  PATRICK  LYNCH.  

icUce  Prdbate-^ExectUrix  married  woman  living  apart  from  her  husband —     Pi 
Hushand^s  consent  necessary, 

lie  fact  that  a  married  woman  seeking  for  probate,  has  been  living  for  some  time 
rt  from  her  husband,  is  no  reason  for  dispensing  with  his  consent. 

Mr.  Neighhawi'  moved  for  probate  to  the  executor  and  executrix 
ned  in  the  will.  The  executrix  was  a  married  woman.  [Mr. 
sncE  MoLESWORTH.  Is  there  a  consent  of  the  husband  to  the 
plication?]  No.  There  is  an  affidavit  of  the  circumstances, 
e  executrix  does  not  know  where  her  husband  is^  and  they 
76  been  living  apart  for  a  long  time. 

tfB.  Justice  Molesworth: — 

[  doubt  the  sufficiency  of  the  affidavit.  Her  being  separated 
m  her  husband  will  not  relieve  him  from  the  pecuniary  risk 
lich  will  be  incurred  if  the  application  is  granted,  and  is  no 
son  for  granting  it  without  his  concurrence.  I  will  grant 
)bate  to  the  executor,  reserving  leave  to  the  executrix  to  come 
and  prove. 

Proctor:  JJ.  B.  Daviea. 


In  the  Estate  ov  WILLIAM  M'LEAN.  Feb 

lu  Administration  Act  1872 "  {No.  427)  sec,  25— Commission  to  executor— 
Corpus—Income. 

Szecntors  are  not  entitled  to  commission  on  income,  derived  from  InTeatmenti 
Ofpttf  on  which  they  have  already  received  commission. 

Motion  on  behalf  of  the  executors  of  William  M'Lean  for 
eriy  to  pass  their  accounts^  and  for  commission.  On  the  15th 
ly,  1878,  an  order  was  made  by  the  Court,  allowing  the 
neuters  to  pass  their  accounts  and  to  retain  a  commission  of 
ree  and  a  half  per  cent,  on  the  gross  amount  of  corptis  and 
!ome  received  by  them  on  all  property  of  the  decased  in 
rtoria. 

[n  pursuance  of  such  order,  the  executors  passed  theirac  counts 
the  15th  July,  1878,  and  retained  their  commission  up  to  that 
be.    They  had  sought  to  pass  their  accounts  since  that  date, 

B2 
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1861        ^u^  ^^6  Master  refused  to  entertain  them  on  the  ground  that  the 

p^^^^^    order  of  the  15th  July,  1878,  was  exhausted.     There  was  an 

,  ,-—        affidavit  that  the  executors  had  been  put  to  considerable  trouble 
In  the  Estate  of 
M'Lbak.     and  expenses  concerning  the  investments. 

The  present  application  was  for  leave  to  the  executors  to  pass 

their  accounts  from  time  to  time,  and  to  deduct  a  commission  on 

the  income  received  by  them  from  the  estate  since  the  15th 

July,  1878. 

Mr.  Lawes,  in  support  of  the  motion: — 

If  the  order  of  15th  July  is  exhausted  by  the  first  passing  of 
accounts,  we  ask  for  a  further  order.  [Mr.  Justice  Molesworte 
I  never  make  a  prospective  order.  The  executors  have  already 
received  commission  on  the  corpus.  Is  not  the  income  since 
received  from  the  same  corpus^  It  is  further  income  on  the 
same  corpus,  [Mr.  Justice  Molesworth.  I  do  not  think  on 
the  language  of  the  Act  there  should  be  a  "  percentage"  allowed 
on  the  corpus,  and  then  on  interest  on  the  corpus,  I  usually 
measure  the  commission  by  the  trouble  of  the  executors.  Travel- 
ling expenses  they  can  charge  for.]  There  is  an  affidavit  here  of 
special  trouble  of  the  executors  in  finding  investments.  The 
income  is  realised  by  the  "  pains  and  trouble"  of  the  executors, 
and  income  is  just  as  much  '*  assets"  as  the  corpus  is.  The  Court 
has  power  under  "  The  Admmistration  Act  1872,"  sec.  25,  to 
allow  such  a  commission,  and  the  executors  are  entitled  to  it 
so  long  as  their  office  continues.  The  point  was  considered,  but 
not  clearly  decided  in  Wesiwood  v.  Kidney  (a). 

Cur.  ddv.  vuU. 
Feb.  17.        Mb.  Justice  Molesworth  : — 

In  the  matter  of  the  estate  of  Mr.  William  M'Lean,  I  made  on 
15th  July,  1878,  the  usual  order  for  liberty  for  executors  to  pass 
their  accounts  before  the  Master,  and  that  they  should  be 
allowed  commission  at  3|  per  cent,  on  the  gross  amount  of 
corpus  and  income  received  as  executors  of  the  will  I  have 
usually  specially  directed  as  to  commission  upon  income  that  it 
should  not  extend  to  income  of  investments  made  by  executois 
upon  the  corpus  of  which  they  have  got  commission.    I  omitted 

(a)    1  V.L.R.,  Eq.  66. 
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0  to  direct  here^  and  it  appears  that  the  executors  were  allowed 

1  per  cent,  on  such  income.  I  do  not  think  that  executors 
boald  be  allowed  commission  on  such  income,  any  more  than  on 
orpus  coming  to  their  hands  and  re-invested.  One  is  as  much 
ssets  as  the  other.  I  fixed  the  rate  3^  per  cent.,  considering 
hat  they  received  the  estate  in 'large  sums;  and  in  this,  as  in 
ther  cases,  measured  the  percentage  having  regard  to  the  pains 
nd  trouble  of  receiving  and  distributing  corpus  and  income,  and 
ot  only  of  originally  collecting  corpus,  although  the  percentage 
\  measured  by  it  only.  In  Westwood  v.  Kidney  (6),  I  expressly 
^ided  that  percentage  on  income  of  corpus  which  had  paid  per- 
e|itage  should  not  be  allowed.  Though  I  decided  on  particular 
ircumstancesy  I  held  it  confirmatory  of  my  previous  practice,  and 
)  affords  a  reason  why  my  order  of  1878  should  be  construed  as 
iviQ|  all  the  payments  for  trouble  which  the  executors  should  get. 

This  matter  of  executors  applying  to  go  before  the  lU  aster  and 
ccount,  has  originated  in  the  Act  No.  427,  sec.  25,  and  it  is  not 
nreasonable  for  them  to  wish  for  an  adjustment  of  their 
ccounts  and  a  fixing  of  their  remuneration.  But  that  account- 
ig  is  a  mere  crediting  by  the  Master,  in  the  absence  of  the 
arties  interested  in  opposing  the  executors,  without  suit.  There 
\  no  legal  means  to  confront  them,  so  that  I  have  always  made 
be  orders  without  prejudice,  and  have  regarded  the  accounting 
s  in  a  great  degree  a  waste  of  the  Master's  time.  In  this  case  I 
ave  to  deal  with  an  application  by  the  executors  to  account  for 
acome  received  since  the  last  order,  and  be  allowed  a  percentage 
n  it,  and  to  account  from  time  to  time.  This  would  be  putting 
zeeutors  in  the  position  of  receivers  and  guardians  as  ofiicers  of 
be  Court,  accounting  from  time  to  time,  and  that  not  merely 
?hile  they  are  properly  executors,  but  when  they  have  passed 
nto  the  position  of  trustees,  and  in  the  present  case  of  trustees 
or  four-  persons  entitled  to  distributive  shares,  and  as  to  the 
eparate  charges  for  disbursements  as  to  each  of  these  four 
persons,  and  it  is  sought  to  haye  all  this  newly-invented  auditing 
^ery  much  extended.    I  refuse  the  application. 

Proctors :  Lynck  dk  McDonald, 

(6)    1  V.L.R.,  Eq.  65. 
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1881  In  thx  Will  of  BEDEUA  LANSELL. 


Fth.  17. 


Pbobati.     Prwike  ProbaU-^'*  The  AdnUnUiraHm  Act  1872"  {No.  427),   «c.  SO-ffaA- 
dravxU  qf  caveat — Order  dbeoUUe^AffidavU  offio/wiJter  caveat. 

Where  a  caveat  agamat  probate  has  been  lodged,  and  withdrawn  after  an 
Order  nisi  has  been  obtained,  the  Court  wiU  make  the  Order  absolute,  with  costs; 
bat  will  not  then  grant  probate  unless  there  is  an  affidavit  of  no  farther  eaceai 
haying  been  lodged. 

Mr,  Higgins  moved  absolute  an  Order  nisi  for  grant  of  probate 
to  the  executor  of  the  will,  and  asked  for  costs,  and  an  immediate 
grant  of  probate.  A  caveat  had  been  lodged,  but  was  withdrawn 
after  the  Order  nisi  was  obtained.  [Mr.  Justice  Molesworth. 
I  will  make  the  Order  absolute  with  costs,  but  will  not  now  grant 
probate.]  It  is  submitted  that  under  section  80  of  "  TJie  A  dminis- 
tration  Act  1872"  (No.  427),  we  are  entitled  now  to  probate. 
The  aflBdavits  were  lodged  when  the  Rule  nid  was  obtained,  and 
were  such  that  if  there  had  been  no  caveat  probate  would  have 
been  granted.  The  caveat  is  now  withdrawn,  and,  therefore,  we 
are  now  in  the  same  position  as  if  it  had  never  been  lodged. 

Mr.  Justice  Molesworth: — 

You  have  established  your  rights  against  the  caveator  only. 
You  must  establish  your  rights  against  the  world  at  large.  There 
should  be  an  affidavit  that  there  is  no  caveai  lodged  up  to  the 
present  time. 

Proctors:  Lynch  <fc  McDonald. 

Kote.-43ee  in  accord  Re  Woo\f,  1  V.L.R.,  I.  31.— Ed. 


Feb,  17.  Ik  thb  Will  of  WILLIAM  ROBERTSON. 

WiU—Sidijecting  property  to  payment  qf  debte— Executor  according  to  the  tenor-- 
Universal  legaiee-^Di^pensmg  with  sureties. 
Subjecting  property  in  the  hands  of  a  uniTeraal  legatee  to  payment  of  debts, 
does  not  constitute  the  latter  executrix  according  to  the  tenor;  but  under  such 
circumstances,  and  the  debts  being  small,  administration  c,t.a,  granted  dispensing 
with  sureties. 

Motion  for  probate  of  the  will  of  William  Robertson  to  Maria 
Robertson,  his  widow,  as  executrix  according  to  the  tenor;  or  in 
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the  alternative  for  administration  eta.     The  essential  part  of        1881 


the  will  was  as  follows: —  Pbobats.^ 

"I  devise  uid  bequeath  all  the  real  and  personal  estate  to  whioh  I  shall  be  /^  ij^  jfm  ^f 
entitled  at  my  decease  nnto  and  to  the  use  of  my  wife  Maria  Robertson  her  heirs    Robkrtson. 
executors  administrators  and  assigns  for  ever  according  to  the  nature  thereof 
respectively  subject  nevertheless  to  the  payment  of  my  debts." 

Mr.  La/wea,  in  support  of  the  motion: — 

In  this  case  the  widow  takes,  subject  to  the  payment  of  debts. 
She  cannot  take,  therefore,  without  paying  the  debts.  This  case 
is  distinguishable  from  In  the  Will  of  Sell  (a),  where  there  was 
a  mere  charge  of  debts.  If  the  Court  thinks  otherwise,  I  ask  for 
administration  cum  teetamento  annexo,  dispensing  with  sureties^ 
as  the  widow  takes  everything  and  the  debts  only  amount  to 
7i.  is.,  the  value  of  the  estate  being  over  1700i.:  In  the  Goods  of 
Cooper  (6). 

Mr.  Justice  Molesworth: — 

I  think  in  other  cases  I  have  held  that  subjecting  property  in 
the  hands  of  a  sole  legatee  to  payment  of  debts,  does  not  compel 
the  latter  to  pay  them.  That  is  a  duty  anyone  may  perform. 
The  widow  here  has  no  executory  duty  imposed  on  her.  I  will 
grant  administration  cum  teatamento  anveoco,  directing  the 
ordinary  bond,  and  dispensing  with  sureties. 

Proctors  for  applicant:    Fanner  tk  DarvaU. 
(a)  5  V.L.R.,  L  63.  (&)   1  W.W.  ft  a'B.,  I.  E.  ft  M.  68. 


In  Tmfi  Will  of  —  MACDOUGALL,  Feb.  24. 

AND  

In  the  Will  op  —  EASTWOOD. 

Practice  Probale—AdmmiUration  cLa,  to  one  cftwo  aUomeya  under  power. 

The  practice  of  the  Court  is  to  grant  administration  c.t.a.  to  one  only  of  several 
attorneys  under  power  of  an  executor,  even  though  the  power  is  joint  only.  * 

Mr.  De  Verdon  moved,  in  the  first  of  these  cases,  for  adminis- 
tration cum  teetamento  annexo  to  the  two  attorneys  under 
power  of  the  executor  named  in  the  will,  reserving  leave  to  the 
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1881        executrix  to  come  in  and  prove.     The  power  was  joint  and 
Tbowe.    several. 

IniheWiUqf     JfR  JUSTICE  MOLESWORTH:— 
Macdouoall 

and  I  will  grant  administration  to  one  of  the  attorneys  under 

Eaotwood.  power;  that  is  my  general  course. 

Mr.  Kerferd,  in  the  second  case,  moved  for  administration  cum 
teslamento  annexo  to  the  two  attorneys  under  power  of  the 
executors — ^This  case  is  distinguished  from  the  last  by  the  fact 
that  the  power  here  is  joint  only,  and  not  joint  and  several 

Mr.  Justice  Molesworth: — 

There  is  no  proper  verification  of  the  power  of  attorney.  I 
thiuk,  although  the  power  is  joint,  I  can  grant  administration  to 
one  only  of  the  attorneys.  I  will  make  the  grant  to  one,  when  a 
proper  affidavit  is  produced  verifying  the  signature  to  the  power. 

Proctors  in  MacDougall's  case:  Oarrard  <k  Nunn. 
Proctors  in  £astwood's  case:   Hughes  &  Michie,  for  JtandeU, 
Mitchell  <b  Nevitt,  Ballarat. 


March,  3,  7.  In  the  Estate  or  THOMAS  BEAVAN. 

Practice  ProbaU^Exeeulor  cf  deceased  admim8trator—-Ifext'qf'kin^Admni8iraiion 

de  h<mi$  non. 

The  nezt^f-kin  of  an  intestate  are  entitled  to  adminiBtration  de  bonk  non  of  his 
estate,  in  preference  to  the  ezecntor  of  his  administratrix. 
In  the  Estate  of  O'Flaherty  [6  V.L.R.,  I.  17]  foUowed. 

Motion  that  administration  de  bonis  non  of  the  estate  of 
Thomas  Beavan  be  granted  to  William  Lynch,  executor  of 
Louisa  Beavan,  the  widow  and  administratrix  of  the  deceased 

Thomas  Beavan  died  on  the  29th  of  March,  1879,  intestate. 
Administration  of  his  estate  was  granted  on  the  1st  of  May, 

1879,  to  Louisa  Beavan,  his  widow.  The  deceased  left,  besides 
his  widow,  seven  children  surviving.     On  the  21st  of  November, 

1880,  Louisa  Beavan  died,  having  appointed  the  present  applicant 
executor  of  her  will.  Probate  of  her  will  was  granted  to  the 
executor  on  the  23rd  of  December,  1880. 
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Mr.  a'Beckdi,  m  support  of  the  motion,  cited  In  the  Goods  of       18S1 
Garr  (a).    [Mr.  Justice  Molesworth.    I  think  the  next-of-kin    probatb. 
have  the  better  righi    As  I  recollect,  I  have  already  held  that  /j^^ft^^Ja^oy 
they  are  entitled  in  preference  to  the  executor  of  a  former     Bkavan. 
administrator.]  The  grant  usually  follows  the  interest    In  In  the 
Estate  of  (f Flaherty  (h),  a  similar  application  was  refused,  but 
partly  on  the  ground  that  administration  should  not  be  granted 
to  two  applicants.    [Mr.  Justice  Molesworth.    And  also  on 
the  ground  that  the  next-of-kin  had  the  prior  daim.] 

Cur.  adv.  wit. 
Mr.  Justice  Molesworth:—  March  7. 

I  think  this  case  is  precisely  the  same  eA  In  iM  goods  of 

ffFlaherty.    I  there  held  that  the  next-of-kin  had  a  prior  right 

to  the  executor  of  an  administratrix.    There  may,  in  some  cases, 

be  special  circumstances  which  would  induce  the  Court  to  prefer 

the  latter,  but  there  are  none  in  the  present  case.   In  In  the  goods 

ofCarr,  the  administrator  had  commenced  an  action  which  might 

have  been  defeated  had  administration  been  granted  to  the 

next-of-kin.    I  think  the  balance  of  authority  is  in  fistvour  of  the 

claim  of  the  next-of-kin. 

Application  refused. 

Proctor:  Hector  M'DonoM. 

(a)   L.R.,  1  P.  &.  D.  291.  (6)   6V.L.R.,  L17. 

Note.^See  tn  accord  He  Stanton,  6  V.L.R.,  L  99.— Ed. 


In  the  WttL  OP  HUGH  SHORT.  March  10,  14. 

"The  AdmSxMratUm  Act  1872"  (No.  427),  tec.  2&--Exeeutor*a  commMon^Form 

qf  order. 

Fonn  of  order  permitting  executor  to  pats  his  accoonta  and  receive  commiiBaion. 

Mr.  Dwyer  moved  for  leave  to  the  executor,  James  Kelly,  to 
pass  his  accounts  before  the  Master,  and  be  aUowed  a  commission 
for  his  pains  and  trouble  in  managing  the  estate. — The  executor 
in  this  case  managed  the  testator's  property  during  his  lifetime^ 
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Pbobati. 

In  the  Wm  qf 
Short. 


March  14. 


IN80LVSNCY,  PROBATE,  AND  MATRIMONIAL  CASES.     [V.  L.  B. 

and  received  a  eommissioii  at  the  rate  of  5  per  cent,  and  he  now 
'  asks  for  a  commission  at  the  same  rate  on  his  gross  receipts. 

Cur.  adv.  vuU. 

His  Honour  made  the  following  order,  stating  that  he  had 
'specially  prepared  it^  and  intended  it  to  be  followed  in  future 
cases: — 

Order  that  James  KeUy,  the  execator  of  Hugh  Short,  be  at  liberty  to  pass  his 
account  of  the  rents  and  profits  of  the  real  estate  and  of  the  personal  estate  of  the 
said  Hugh  Short,  and  of  his  administration  thereof,  before  the  Master  in  Eqoity, 
and  that  the  said  Master  allow  to  the  said  James  Kelly,  in  the  said  accoont,  a 
commission  at  the  rate  of  five  per  oentom  on  the  gross  amount  of  such  receipts, 
as  such  executor,  such  accounting  and  allowance  of  commission  to  be  without  pre- 
judice to  the  rights  of  the  said  James  Kelly  and  all  parties  interested  under  the 
said  will ;  and  the  costs  of  this  application  and  of  such  accounting  to  be  borne  by 
the  said  James  KeUy,  and  not  allowed  as  an  expenditure  in  any  way. 

Proctor:  Stu4xrt. 


March  24.  ^^  thc  Estate  of  THOMAS  KING. 

Practice  Probate^  Will^RevocatUm  by  cutting  out  iignatuve-^Notiee  qf  appUcation, 

AVhere  a  will  was  found  among  deceased's  papers  with  the  signature  cut  out, 
notice  of  application  for  administration  was  required  to  be  served  on  the  execator 
and  the  beneficiaries  under  the  will. 

Mr.  a^Beckett  moved  for  administration  to  the  brother  of  the 
deceased. — There  has  been  a  will  found  amongst  deceased's  papers, 
but  the  signature  had  been  cut  out  Mutilation  of  a  will  by 
cutting  out  the  signature  is  a  sufficient  revocation  of  the  will: 
Bell  V.  FoihergiU  (a). 

Mb.  Justice  Moleswobth: — 

I  think  the  executor,  and  the  beneficiaries  under  the  will; 
should  be  served  with  special  notice  of  this  application. 

Proctors:  8male,  Hamilton  Jk  Wynne, 
{a)  2  Prob.  Div.  148. 
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In  thb  Esttatb  of  MARY  SMITH,  othbrwihe  MARY  PEATK  1881 


Practice  Probate—Order  nisi-^Affidavits  ituuffieient — Married  tDoman— Protection     Probatk. 
orderSeparate  tetate,  

The  affidavits  upon  which  an  Order  nisi,  on  behalf  of  a  hnsband,  calling  on  a  no  *     * 

caveator  to  show  cause  why  administration  of  the  wife's  estate  should  not  be  ' 

granted  to  him,  is  obtained,  should  state  what  next-of-kin  deceased  left  her      -^P^^  7. 
surviving,  or  (if  none)  should  state  there  are  none. 

A  married  woman  obtained  a  protection  order  against  her  husband  and  acquired 
property.  Subsequently  she  married  again,  her  husband  being  alive.  Having 
died  intestate,  he  obtained  an  Order,  calling  on  a  caveator  to  show  cause  why 
admimstration  should  not  be  granted  to  him.  In  such  Order  she  was  described  by 
the  name  acquired  by  her  after  the  second  marriage,  and  general  administration  of 
her  estate  was  asked  for,  instead  of  administration  of  estate  acquired  by  her  after 
the  protection  order.    Order  discharged  on  both  grounds,  as  being  informal. 

Order  nisi,  calling  upon  a  caveator^  James  Fawns,  a  creditor 
of  the  estate  of  Mary  Smith,  deceased,  to  show  cause  why  letters 
of  administration  of  her  estate  should  not  be  granted  to  John 
Feate,  her  husband.    The  deceased  was  married  to  Peate,  from  * 

whom  she  was  subsequently  separated,  aud  afterwards,  believing 
Peate  to  be  dead,  went  through  a  ceremony  of  marriage  with  one 
Smith.  The  latter  died,  leaving  a  will,  by  which  he  left  her  all 
his  property.  She  having  died  intestate,  Peate  came  forward 
and  now  claimed  administration. 

Mr.  Walker,  on  behalf  of  the  creditor,  took  a  preliminary 
objection  that  the  at&davits  on  which  the  Order  nisi  was  obtained 
were  insufficient. — ^The  affidavits  merely  state  that  the  applicant 
is  the  husband  of  the  deceased  They  ought  to  state  who  are  the 
next-of-kin,  if  any,  or  else  negative  the  existence  of  any  next-of- 
kin:  Kule  5,  Beg,  Oen.,  23rd  June,  1873  (a);  Be  Austin  (6). 

Ur.  a! Beckett  and  Mr.  Kerferd  for  the  applicant : — 
It  IS  stated  in  the  affidavits  that  the  applicant  is  the  husband, 
and  that  is  sufficient.  The  husband  is  the  only  person  entitled  to 
administration.  The  material  thing  to  be  stated  is  the  position 
which  entitles  the  applicant  to  apply.  [Mr.  Justice  Molesworth. 
Does  the  affidavit  state  that  he  is  the  only  person  entitled  to 
share  in  the  property  ?]    No. 

(a)  4  Vic  Stat  2796.  W    1  V.L.R.,  I.  38. 
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1881  Mr.  Justice  Molesworth: — 


Pbobate.        I  think  the  affidavit  Is  defective  in  this  respect.      It  ought  to 

iHthe^aUof^^^  who  are  the  next-of-kin  if  there  are  any.    The  husband, 

Smith,      although  solely  entitled  to  administration,  was  never  considered 

sole  next-of-kin.     I  must  discharge  the  Rule  obtained  by  the 

husband  with  costs,  and  without  prejudice. 


March  24, 28.  An  Order  nisi  now  came  on  for  hearing,  taken  out  by  the 
creditor,  James  Fawns,  and  calling  on  the  husband,  John  Peate,  to 
show  cause  why  letters  of  administration  should  not  be  granted 
to  the  creditor.  The  deceased  had  quarrelled  with  her  husband, 
and  in  the  year  1864  she  obtained  a  protection  order  against  him. 
Subsequently  to  this  the  deceased  acquired  a  house  in  which  she 
carried  on  business  as  a  storekeeper.  Evidence  was  offered  on 
behalf  of  the  husband,  that  subsequently  to  the**protection  order 
he  again  lived  with  his  wife. 

Mr.  WalJcer,  in  support  of  the  order,  contended  that  the 
protection  order,  so  far  as  concerned  creditors,  was  binding,  and 
that  the  husband  should  have  had  it  removed — ''Marriage  and 
Matrimonial  Cauaes  Statute  1864"  (No.  268),  sees.  43,  46,  47. 
We  only  ask  for  an  order  as  against  the  property  earned 
by  the  wife  since  the  protection  order.  A  mere  visit  by  the 
husband  does  not  terminate  the  desertion,  or  avoid  the  effect  of 
the  protection  order:  Hodgson  v.  Williamson  (c),  Codk^  v. 
Cooke  ((?),  Wilson  v.  Mushdt  (e). 

Mr.  a' Beckett  and  Mr,  Kerferd  for  the  husband: — 
In  any  event  the  property  could  only  be  treated  as  the  wife's 
separate  property  during  her  life,  and  the  protection  order  coold 
not  affect  the  question  of  who  was  entitled  to  it  after  her  death. 
Moreover,  in  this  case  the  effect  of  the  protection  order  was  done 
away  with  by  the  husband  and  wife  cohabiting  together  after  it 

was  obtained. 

Cur,  adv.  iniiJL 
jprii  7.         Mk,  Justice  Molesworth:— 

Mrs.  Peate  obtained  an  order  against  her  husband  in  1864, 
dated  five  months  back,  as  for  October,  1863.    She  obtained  that 

(e)  15  Ch.  Diy.  S7.        {d)  32  LJ.,  P.M.  &  A.  at  p.  87.        (e)  3  B  &  Ad.,  743. 
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order  as  a  deserted  woman,  and  afterwards  obtained  an  order 
against  him  binding  him  over  to  keep  the  peace.  On  giving  bail 
he  was  discharged.  He  says  they  were  then  reconciled.  I  cannot 
make  up  my  mind  on  this  subject ;  there  is  a  great  conflict  of 
evidence.  He  again  assaulted  her,  and  the  sureties  gave  him  up, 
and  he  went  to  prison.  About  this  time  Mrs.  Peate  acquired  a 
house,  in  which  she  carried  on  a  store.  The  husband  alleges  he 
was  again  reconciled  to  her.  In  1867  she  went  through  the 
form  of  marriage  with  another  man  named  Smith,  and  from  that 
time  she  and  Smith  lived  together  as  husbaiid  and  wife.  In 
1879  Smith  made  a  will,  and  left  her  all  his  property ;  in  this 
will  she  is  spoken  of  as  Peate  or  Smith.  He  died  in  July, 
shortly  after;  and  administration  was  granted  to  Fawns,  who 
was  a  creditor.  After  Smith's  death,  Mrs.  Peate  furnished 
accounts  to  Fawns.  She  died  in  1880,  and  two  Orders  nisi  were 
obtained  for  administration  of  her  estate,  one  by  her  husband, 
and  the  other  by  Fawns,  the  creditor.  I  have  already  dealt  with 
the  husband's  Order.  In  thepresent  Order  the  intestate  is  described 
as  Mary  Smith,  and  no  notice  is  taken  of  her  as  Peate.  Now, 
there  was  no  such  person  as  Mary  Smith,  accordingly  the  Order  is 
altogether  wrong.  Again,  the  Order  asks  for  general  administra- 
tion; but  it  ought  only  to  ask  for  administration  of  property 
acquired  after  the  separation.  In  point  of  regularity,  it  is 
wrong  here  also.  I  discharge  the  Order,  but  without  costs.  I 
have  great  doubt  whether  there  was  a  reconciliation  in  the 
intervals  between  the  committals,  but  it  is  unnecessary  to  decide 
that*  question. 

Proctors  for  creditor :  Vaughan  Jk  Derham, 

Proctors  for  husband :  Bennett,  Attenborough,  <fe  WUkes. 
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1S81  Ls  THB  Will  of  ANTONIO  AZZOPARD. 

March  29.  Exeeuiar  auording  to  the  tenor—Direethn  to  pay  annuUkB, 

April  7.  j^  direotion  in  a  will  to  tnute«8  to  pay  annuities  ii  equivalent  to  a  direction  to 

pay  legaoiei,  and  oonatitutea  them  executors  aooording  to  the  tenor. 


Order  nid  for  grant  of  probate  of  the  will  of  Antonio 
Azzopard  to  Oliver  Levey,  as  executor  according  to  the  tenor. 
The  only  question  in  dispute  was  whether,  on  the  construction 
of  the  will,  the  applicant  was  executor  according  to  the  tenor 
or  not  The  testator  bequeathed  all  his  furniture  to  his  wife, 
and  a  legacy  of  100!.,  payable  within  one  month  of  his  death,  to  his 
cousin.  He  then  devised  and  bequeathed  all  the  rest  of  his  real  and 
personal  estate  to  Henry  John,  John  Waugh,  and  the  applicant, 
thereinafter  called  his  trustees.  After  certain  specific  gifbs  of  his 
property,  the  testator  directed  his  trustees,  out  of  the  residue  of  his 
personal  estate,  and  out  of  the  rents  and  profits  of  his  real  estate,  to 
pay  certain  annuities  quarterly  in  advance,  the  first  payment  to 
become  due  immediately  after  testator's  decease,  and  to  stand 
possessed  of  the  residue  of  his  personal  estate,  and  the  residue 
of  the  rents  and  profits  of  his  real  estate,  after  payment 
of  such  annuities  upon  trust  during  the  life  of  his  wife,  to 
apply  the  same  in  payment  or  reduction  of  the  principal 
and  interest  owing  on  any  mortgages  of  his  real  estate, 
and  after  the  satisfaction  of  such  mortgages,  or  the  expiration  of 
twenty-one  years  from  the  testator's  death,  which  should  first 
happen,  to  divide  the  income  of  the  residue  of  his  personal 
estate,  and  the  rents  and  profits  of  his  real  estate,  into  three  equal 
shares,  and  to  pay  such  shares  to  his  three  sons.  There  was  a 
trust  for  the  maintenance  and  education  of  any  of  the  benefi- 
ciaries who  should  be  infants,  and  a  power  given  to  the  trustees 
to  discharge  any  existing  mortgages,  and  for  that  purpose  to 
borrow  money,  with  power  of  mortgaging.  There  was  also  a 
power  given  to  the  trustees  of  leasing  the  real  estate.  The 
trustees,  Henry  John  and  John  Waugh,  renounced  probate  of  the 
will,  and  the  present  applicant  advertised  notice  of  his  intention 
to  apply  for  probate  as  executor  according  to  the  tenor.   Margaret 


Digitized  by 


Google 


VOL  VIL]  INSOLVENCY,  PROBATE,  AND  MATRIMONIAL  CASES.  31 

Azzopard,  the  widow,  lodged  a  cavea/t  against  the  application,        I88i 
and  the  present  Order  niai  was  obtained.  Probate. 

Mr.  Holroyd,  Q.C.,  and  Mr.  a'Beckett  in  support  of  the  Order: —    Azzopard. 

On  the  whole  terms  of  the  will,  the  trustees  are  executors 
according  to  the  tenor.  The  payment  of  annuities  is  a  special 
duty  of  executors.  After  payment  of  the  annuities,  the  trustees 
stand  possessed  of  the  whole  income,  upon  trust,  to  distribute. 
By  implication  they  must  pay  the  debts.  Executors  now  take 
by  operation  of  law,  the  legal  estate  in  a  testator's  land,  and  hold 
it  in  trust  for  those  entitled  under  the  will.  Trustees  of  real 
estate  ought  now  to  be  considered  executors:  1  WUliama  on 
Executors  (7th  ed.),  241.  In  the  case  of  Pickering  v.  Towers  (a), 
there  cited,  there  was  no  direction  to  pay  debts.  Here,  there  is  a 
direction  to  pay  a  certain  kind  of  debts,  i,e,,  the  mortgage  debts. 
There  is  also  a  pecuniary  legacy  to  be  paid  within  one  month  of 
testator's  death.  [Mb.  Justice  Molesworth.  It  does  not  say  by 
whom.]  There  are  annuities,  partly  payable  immediately  after 
the  testator's  death  by  the  trustees.  There  are  maintenance 
clauses  in  this  will,  and  a  devise  and  bequest  of  the  whole  of  the 
testator's  real  and  personal  estate:  Re  Hollings  (b) ;  In  the  goods 
of  Bell  (c);  Re  Birminghxim  (d);  Re  Rowley  (e);  and  In  the  goods 
ofPunchard  (/). 

Mr.  Lawes  showed  cause: — 

The  case  of  Re  Hollings  is  of  no  value,  the  words  of  the  will 
not  being  given.  In  Re  Bell  there  was  a  direction  to  pay  debts. 
There  is  no  such  direction  here.  In  Re  Birmingham  and  Re  Rowley 
there  was  a  direction  that  debts  should  be  paid,  but  the  will  not 
stating  by  whom,  it  was  held  there  was  no  executor  according  to 
the  tenor.  The  trustees  here  have  no  right  to  pay  the  debts 
generally.  There  is  no  discretion  as  to  the  payment  of  annuities, 
and  the  bequest  to  Mrs.  Azzopard  is  absolute,  and  not  subject  to 
the  trustees'  assent:  Boddicott  v.  DalzeU  (g).  [Mr.  Justice 
MoL£SWORTH.    There  the  persons  claiming  did  not  take  all  the 

(a)  2  Ca.  temp.  Lee  401.  (e)  lb,  IGO. 

(6)  4  V.L.R.,  I.  46.  (/)  L.R.,  2  P.  &  D.  369. 

(c)  4  P.  Di^.  S5.  ig)  2  Ca.  temp.  Lee  294. 
(<0  5  A. J.R.  159. 
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1881       property.]    Neither  do  they  here.    [Mb.  Justice  Moleswobte 

pjyj^^jj^    He  gives  all  his  personal  estate  to  the  trustees,  except  certam 

T—       specific  bequests.     The  specific  legatee  only  takes  through  the 

AzzoPARD,    executors.]    There  is  the  bequest  to  the  widow  of  the  furniture, 

and  the  legacy  of  lOOZ.  to  the  cousin,  with  which  the  trustees 

have  nothing  to  do.    There  being  a  direction  to  pay  mortgage 

debts,  the  maxim  ''  expreasio  unius  eocdusio  est  alteHus  "  applies, 

and  these  trustees  can  pay  no  other  debts.    The  real  test  is 

whether  there  is  a  general  power  to  receive  and  pay,  or  only  a 

specific  trust:   In  the  goads  of  Cooper  (A);  In  the  goods  of 

Toomy  {f);  In  the  goods  ofJonee  (ft);  FawJcener  v.  Jordan  (J). 

Mr.  Holroyd  in  reply. 

Cur.  adv.  wU. 

AprU  7.        M:e.  Justice  Molesworth:— 

The  question  in  this  case  is  as  to  whether  persons  named  as 
trustees  are  appointed  executors,  according  to  the  tenor.  The 
will  commences  by  giving  a  bequest  to  the  testator's  wife.  Then, 
subject  to  another  bequest  and  to  annuities  to  persons  named,  the 
whole  of  the  property  is  given  to  the  trustees.  It  seems  to  me 
that  an  annuity  is  a  legacy,  payable  from  time  to  time,  and 
follows  the  same  rule  as  if  it  were  a  legacy  payable  at  once.  I 
think  that  in  the  direction  to  pay  annuities,  there  is  an  implied 
direction  to  pay  debts  first.  I  think,  therefore,  the  trustees  are 
executors  according  to  the  tenor,  and  that  the  application  is  well 
founded ;  I  make  the  Order  absolute. 

Proctors  for  applicant:  Oillott  <b  Snowden. 
Proctor  for  respondent:  Wyhum. 

(A)  1  W.W.  &  a'B.,  I.  £.  &  M.  68.  (it)  2  Sw.  ft  Tr.  155. 

(;)  3  Sw.  &  Tr.  562.  (0  2  Ca.  temp.  Lee  327. 
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Iir  THi  Will  of  JOHN  CAMERON. 

'The  AdmmistraiUm  Ad  1872"  {No,  427),  see,  S— Practice  ProbcOer^Two  wiOs— 
Revoking  prchate. 

A  testator  execnted  two  wills;  the  earlier  one  dealing  solely  with  realty,  of 
rhich  probate  was  now  sought,  the  second  will  dealing  only  with  personalty, 
rhich  was  executed  sinoe  the  passing  of  the  Act  No.  ^7,  and  of  which  probate 
id  already  been  granted. 

EM,  that,  under  the  probate  of  the  second  will,  the  executors  took  eyerything ; 
nd  that  in  any  case  the  probate  of  the  second  will  should  be  revoked  before 
rebate  of  the  first  could  be  granted. 

Motion  for  probate  of  the  will  of  John  Cameron«  The  testator 
sft  two  wills,  the  earlier  one  disposing  of  realty  only,  the  later 
DO  disposing  of  personalty  only.  Probate  had  already  been 
ranted  of  the  later  will,  and  it  was  now  sought  to  obtain  pro- 
ate  of  the  earlier  one. 


ifr.  Fink  for  the  motion. 

Mr.  Justice  Molesworth: — 

The  second  will  was  made  after  the  Act  No.  427,  and  under  it 
^e  executors  take  all  the  property  of  whatever  kind ;  I  ought 
ot,  therefore,  to  grant  probate  of  the  first  will.  If  the  executors 
aye  oyerlooked  the  real  property,  that  is  nothing.  At  all 
^ents,  you  must  proceed  by  revoking  the  existing  probate.  I 
lonot  have  two  wills  proved  one  after  the  other.  I  do  not 
link  the  proper  course  has  been  taken.  You  can  renew  the 
pplication  in  any  form  you  may  think  fii 

Motion  refused. 
Proctors:  WUkie  Jk  Colles,  for  Samuel  <&  Horwitz,  Hamilton. 


.LR..VoL.VIL,I.P.M. 
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1881 


Fbobatb. 

ApriTi,  8.  Iir  THE  Wol  or  JAKE  JONES  CATHEBT. 

'* Married   Women'*   Pn^perty  Act**   (No.  384),  mc  5— JTtM&ond   amd  wife- 
SeparcUe  t9taU — Lunatic  hMthand —  W\ft  carrying  on  ftttftneM. 

A  man  currying  on  bnsineM  aa  a  storekeeper  became  insane,  and  was  confined  in 
an  asylum.  His  wife  continued  the  business  in  her  own  name^  and  on  her  own 
account,  supporting  thereout  herself  and  children.  She  also  started  a  news  sgeney, 
which  was  carried  on  on  the  same  premises.  After  a  lapse  of  eleven  years  the 
husband  was  released  from  the  asylum,  and  lived  with  his  wife  on  the  businea 
prenuses,  but  took  no  part  in  the  business,  and  never  claimed  that  it  was  his.  His 
wife  continued  to  conduct  the  business  as  before,  and  made  a  composition  with  tin 
creditors,  the  whole  business  and  property  being  sold  to  pay  the  composition.  Hie 
wife  insured  her  life,  and  paid  the  premiums,  which  were  less  than  the  profits  of 
the  news  agency  business,  out  of  the  business,  and  made  a  will  disposing  of  the 
policy. 

Held^  that  under  the  circumstances  the  business^was  the  wife's,  but  that  the 
husbsnd  was  entitled  to  be  considered  her  creditor  to  the  value  of  tiie  stodc  at  the 
time  he  became  insane,  and  as  against  such  indebtedness  she  was  entitled  to  set 
o£f  the  amount  expended  by  her  on  the  maintenance  of  the  family. 

Obdkb  nisi  calling  on  William  Arthur  Jones  Caiheiy,  the 
caveator,  to  show  cause  why  probate  of  the  will  of  Jane  Jones 
Catheiy  should  not  be  granted  to  Geoige  Power  and  Thomas 
Power,  the  executors  named  therein. 

Jane  Jones  Cathery,  the  testatrix,  was  a  married  woman 
carrying  on  business  as  a  storekeeper  and  news  agent  at  Boiusey. 
She  made  her  will  on  the  27th  December,  1877,  purporting  to  dis- 
pose only  of  a  policy  of  insurance  on  her  own  life  for  300{.  for  the 
benefit  of  her  children.  The  testatrix  died  on  the  4th  Januazy, 
1881.  The  executors  advertised  their  intention  of  applying  for 
probate,  and  thereupon  the  testatrix's  husband  lodged  a  caveat 
against  the  grant. 

In  1868,  W.  A.  J.  Cathery,  the  husband  of  the  testatrix, 
was  carrying  on  the  business  of  a  storekeeper  at  Bomsey. 
In  that  year  he  became  insane,  and  was  confined  in  the  Eew 
Lunatic  Asylum.  His  wife  continued  the  business  for  the  support 
of  herself  and  her  two  children.  For  some  short  time  the  business 
was  carried  on  as  previously;  but,  thereafter,  in  the  name  of  the 
wife,  and  for  her  benefit,  she  opening  a  banking  account  in  her 
own  name,  none  having  been  kept  by  the  husband,  ordering  goods 
in  her  own  name,  and  in  every  respect  acting  in  the  business  as 

it  were  her  own.    Persons  Ivom  whom  she  purchased  goods 
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said  they  knew  no  one  else  in  the  business  but  her,  and  held  her  isai 
solely  liable  for  payment.  In  1871,  the  deceased  added  to  the  pbobatb. 
other  business  that  of  a  news-agent,  from  which  she  derived  a  .  sTT^jn 
profit  of  about  30{.  a  year.  In  1874,  she  insured  her  life  in  the  Cathbbt. 
Australian  Alliance  Insurance  Company  for  300{.,  the  yearly 
premium  being  something  under  101.  In  1879,  the  husband  re- 
covered; was  released  from  the  asylum,  and  returned  to  live  with 
his  wife  on  the  business  premises.  He  was  supported  out  of  the 
business,  but  took  no  part  in  it.  In  1880  the  deceased  got  into 
difSculties,  and  in  June  of  that  year  made  a  composition  with 
the  creditors  of  the  business,  she  being  left  to  realise  the  stock  in 
order  to  pay  the  composition.  In  December,  1880,  an  advertise- 
ment was  inserted  in  the  local  newspaper  of  her  intention  to  sell 
the  remainder  of  the  stock  by  auction.  The  husband  thereupon 
served  a  written  notice  on  the  auctioneer,  warning  him  not 
to  sell  the  property,  as  it  was  his.  He  was  present  at  the  sale 
and  objected  to  some  articles  being  sold,  but  on  its  being  pointed 
out  to  him  that  they  had  only  recently  been  placed  on  the 
premises,  he  withdrew  his  objection.  The  news  agency  was  also 
sold  by  the  deceased,  she  receiving  the  proceeds  of  both  sales 
and  applying  them  in  payment  of  the  composition.  She  died  on 
the  4th  January,  1881,  and  there  was  evidence  that  the  husband, 
though  urged  on  several  occasions  by  his  friends  to  contest  the 
will,  declined  to  do  so,  alleging  that  the  policy  was  the  result  of  his 
wife's  hard  earnings,  and  that  he  would  not  attempt  to  interfere. 

Mr.  Ooldsmith  for  the  applicant. 

Mr,  Duffy,  who  appeared  for  the  caveator  at  the  end  of  the 
applicants'  case,  submitted  that  the  Order  must  be  discharged,  as 
the  applicants  had  not  established  that  the  will  was  made  in 
respect  of  property  which  Mrs.  Cathery  had  a  right  to  dispose  of. 
The  business  was  originally  the  husband's,  and  nothing  has  been 
shown  that  would  have  the  effect  in  law  of  divesting  him  of  it. 
The  news  agency  business  was  carried  on  in  the  same  buildings 
as  the  other  business,  and  must  be  taken  to  be  part  of  it. 
There  is  nothing  to  show  that  the  policy  is  separate  property 
within  the  meaning  of  the  "Married  Women's  Property  Act''' 
(No.  384). 
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1881  Mr.  OddamHh,  contra: — 

P^^.j^  The  husband  was  liable  for  the  maintenance  of  his  wife  and 
thsWiU  z^^^^'^*  *^^  ^®  ^^®  '^^t  under  the  circumstances,  entitled  to 
Oathskt.  apply  his  goods  for  that  purpose.  Apart  from  the  news  agency 
business  which  she  established,  the  business  was  carried  on 
entirely  by  her  personal  exertions,  and  the  result  of  the  personal 
labour  of  a  married  woman  is  the  very  class  of  property  the 
Act  No.  384  is  intended  to  protect.  The  husband  by  not 
interfering  when  he  came  out  of  the  asylum,  and  by  his  subse- 
quent conduct,  ratified  what  was  done  by  his  wife,  and  cannot 
now  daim  the  property.  The  mere  fact  of  his  living  in  the  same 
house  with  her,  does  not  prevent  it  being  a  business  carried  on 
apart  from  him:  Aehworth  v.  Outram  (a).  The  profits  from  the 
news-agency  business  were  more  than  sufficient  to  pay  the 
premiums  on  the  life  policy,  and  there  is  no  doubt  that  was  the 
separate  business  of  the  wife.  As  then  between  two  funds,  one 
of  which  was  undoubtedly  the  separate  property  of  the  wife,  and 
the  other  may  not  have  been,  it  will  be  presumed  that  the  former 
was  applied  in  payment  of  the  premiums. 

Mr,  Justice  Molesworth: — 

The  main  question  in  this  case  is  one  about  which  there  might 
be  considerable  difficulty.  A  man  becoming  a  lunatic  and  incap- 
able of  managing  his  business,  was  confined  in  a  lunatic  asylum. 
His  wife  carried  on  the  business,  maintaining  herself  and  the 
children  out  of  it,  and  appeared  to  the  public  as  carrying  on  the 
business,  her  husband's  connection  with  it  being  totally  forgotten. 
This  went  on  for  a  long  time,  and,  under  ordinary  circumstances, 
there  would  be  considerable  difficulty  about  the  matter,  as  the 
fact  of  the  man  having  become  a  lunatic  did  not  entitle  the  wife 
to  treat  the  property  as  hers.  It  might  be  said  that,  as  the  trade 
carried  on  was  based  on  his  property,  its  subsequent  continuance 
should  be  held  to  follow  the  same  rule;  and  that  as  he  gave  the 
original  material  for  the  trade,  it  should  be  deemed  his.  But  I 
think  that  where  the  business  was  carried  on  by  the  wife,  so 
long  as  it  was  in  this  case,  the  utmost  the  husband  could  say 
would  be  that  she  was  his  debtor,  for  so  much  of  the  property  as 

(a)  5  Ch.  D.  923. 
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she  originally  appropriated,  and  was  accountable  for  it.  It  wov 
be  impossible  to  say  that  she  could  be  held  as  continuing  to 
his  debtor,  for  she  was  doing  what  he  was  bound  to  do — suppoi 
ing  the  family — ^and  I  apprehend,  to  a  far  greater  extent  thanh 
accountability  for  the  property  which  she  originally  got  wou 
amount  to.  When  the  husband  came  out  of  the  asylum,  he  did  n 
attempt  to  interfere  with  the  wife's  management  of  the  properi 
and  did  not  seek  to  regain  his  position,  but  let  things  go  c 
being  himself  supported. 

Another  point  is,  that  debts  were  contracted,  and  he  left  1: 
wife  to  compound  for  them  and  to  dispose  of  the  property  1 
way  of  composition  for  the  debts,  it  never  seeming  to  ha' 
crossed  his  imagination  that  he  was  responsible.  So  far  as  h 
conduct  upon  coming  out  of  the  asylum  is  concerned,  he  certain 
regarded  the  business  as  his  wife's,  and  seemed  desirous  of  gettii 
out  of  it.  Part  of  the  business,  consisting  of  a  newspager  agenc 
which  she  started  on  her  own  account,  stood  apart  from  the  re« 
So  far  as  she  used  the  building  for  newspaper  agency  purpose 
she  might  be  held  to  be  liable  for  the  rent  of  it.  That  newspapi 
agency  business  was  quite  separate,  and  gave  her  ample  func 
to  effect  the  policy  of  insurance  on  her  life.  I  think  it  is  no^ 
competent  for  those  representing  her  to  say  that  the  funds  arisii 
out  of  the  separate  estate  were  applied  for  the  purpose  of  carryiu 
on  the  insurance,  and  therefore  the  policy  was  hers.  In  thi 
respect,  I  think,  she  had  separate  property,  probably  arising  oi 
of  the  general  business,  but,  however  that  may  be,  a  separal 
property,  and  not  mixed  up  with  her  liability  to  her  husband,  c 
account  of  his  having  originally  furnished  the  materials  for 
separate  business.  This  business  was  a  business  of  her  owi 
carried  on  by  herself,  and  those  representing  her  have  a  right  1 
say  that  payments  to  the  insurance  company  were  made  out  i 
her  individual  fund. 

The  respondent  did  not  go  into  evidence,  and  His  Honoi 
made  the  Order  absolute,  with  costs. 

Proctors  for  applicants:  PhiUipa  A  Cohen. 
Proctors  for  respondent:  Duffy  &  FtZWnsoTi. 
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1881  In  thi  Will  of  ELIZA  OOLUKGS. 


P]tOBA.TK.     Practice  Probate — AdvertUement — Daily  netotpaper  —  JhiU  3  JUg.  Oen,  93rd 

June,  1878. 


May5. 


Notice  of  applicatioa  for  probftU  u  voffieieiitly  adyortised,  by  iniortuig  the  notice 
in  a  Melbonme  weekly  newepaper. 

Motion  for  probate  of  the  will  of  Eliza  Collings  to  John  Spark 
Woolcott,  as  executor  according  to  the  tenor.  The  advertisement 
of  intended  application  was  published  in  a  Melbourne  weekly 
paper,  The  Weddy  Times. 

Mr.  Topp,  for  the  motion: — 

The  Registrar  objects  that  the  advertisement  is  insufficient 
[Mr.  Justice  Molesworth.  Ought  not  the  advertisement  to  be 
in  a  daily  paper?]  No;  Rule  3  of  Beg.  Oen.  of  23rd  June,  1873  (a)^ 
simply  requires  an  advertisement  "in  one  of  the  Melbourne  news- 
papers," not  specifying  that  it  should  be  a  daily  paper. 

Mr.  Justice  Molesworth: — 

A  daily  paper  was  doubtless  intended,  but  the  rule  is  not  dear 
on  the  subject.     I  shall  grant  the  motion. 

Motion  granted. 
Proctor:  F.  8.  Woolcott. 

(a)  4  Yio.  stats.  2795. 


jfoy  28.  ^  ^'^  ^^^  ^'  JOHN  RTAN. 

38  Ckfyrge  IIL,  cap.  ^I^SoBecuiar  out  qfjuriadietion. 

The  38  Geo.  III.,  cap.  87,  which  deals  only  with  personalty,  cannot  be  applied 
in  this  colony  to  realty,  and  cannot  be  administered  together  with  the  prorisions 
of  the  '' AdmifMraiian  Act  1872"  (No.  427). 

Motion  for  the  appointment  of  James  John  Ryan  as  adminis* 
trator  durante  aheentid  Jas.  Morton,  the  surviving  executor^ 
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who  was  out  of  the  colony.    The  testator  made  his  will  26th        1881 


December,  1876,  and  thereby  appointed  his  wife  and  James    probatb. 
Morton,  of  Footscray,  executors.     He  died  in  1875,  and  in  j^  i^^m  ^f 
February,  1876,  the  executors  obtained  probate.      The  widow      Ryan. 
died  intestate,  29th  June,  1880.    The  surviving  executor  con- 
tinued to  act  till  the  end  of  June,  1880,  when  he  left  the  colony. 
It  was  not  known  where  he  now  was,  and  there  was  no  legal 
personal  representative  of  the  testator  now  in  the  colony. 

« 

Mr.  Neighbour  for  the  motion: — 

The  Imperial  Statute,  38  Geo.  III.,  cap.  87,  applies  to  this 
case.  By  that  Act  it  is  provided  ''That  at  the  expiration  of 
twelve  calendar  months  from  the  death  of  any  testator,  if  the 
executors  or  executor  to  whom  probate  of  the  will  shall  have 
been  granted  are  or  is  then  residing  out  of  the  jurisdiction  of  His 
Majesty's  Courts  of  law  and  equity,  it  shall  be  lawful  for  the 
Ecclesiastical  Court  which  hath  granted  probate,  upon  the  appli- 
cation of  any  creditor,  legatee,  or  next-of-kin,  grounded  on  the 
affidavit  hereinafter  mentioned,  to  grant  such  special  administra- 
tion as  hereinafter  is  also  mentioned."  The  Act  then  provides 
by  sec.  3  for  the  grant  of  administration  of  the  goods,  chattels, 
and  credits  of  the  deceased,  limited  for  the  purpose  of  making  the 
administrator  a  party  to  a  bill  in  equity,  and  to  carry  out  the  decree 
of  the  Court.  That  Act  is  in  force  in  this  colony:  WeWa  Imperial 
Law,  61.  [Mb.  Justice  Molesworth.  Is  that  Act  in  force  now  in 
England?  As  far  as  I  can  see,  it  applies  only  to  cases  where 
proceedings  in  equity  are  contemplated.]  By  21  &  22  Vic, 
cap.  95,  sec.  18,  its  operation  is  extended  to  all  executors 
and  administrators  residing  out  of  the  jurisdiction,  whether  pro- 
ceedings in  equity  are  contemplated  or  not.  The  original  Act, 
however,  certainly  includes  cases  only  where  equity  proceedings 
are  contemplated.  [Mb.  Justice  Moleswobth.  I  cannot,  at  all 
events,  apply  the  provisions  of  this  Act  to  real  estate,  and  I  can- 
not administer  the  provisions  of  our  "  Admiinistration  Ad  1872" 
(No.  427)  along  with  this  Act,  which  deals  only  with  personalty. 
If  your  application  applied  only  to  personalty,  I  might  consider 
it.]  Sec.  7  of  Act  No.  427  makes  realty  assets  in  the  hands  of  the 
administrator. 
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1881  Mb.  Justice  Molesworth:— 

Probate.        ^  cannot  apply  the  provisions  of  that  section  of  the  Impeiial 
In  theWiU  of^^^'  ^^^^  Contemplates  only  personalty,  to  realty.    I  think  your 
Rtan.      proper  remedy  will  be  under  the  Statute  of  Trusts.    You  may 
mention  the  matter  again. 

Proctors:  Pentland  <&  Roberts, 


May  26.  Ik  the  Will  of  MARY  SMITH. 

PrtteUce  ProhaU^LoH  t/nU-^AdverUaemen^—Iloliee, 

Where  it  is  sought  to  prove  the  draft  of  a  lost  will,  the  advertisement  should 
state  specially  that  a  copy  of  a  lost  will  is  sought  to  be  proved,  and  notice  should 
be  given  to  the  persons  entitled  in  case  of  intestacy. 

Motion  for  probate  of  the  will  of  Mary  Smith  to  James 
Garrick,  the  sole  executor  named  therein.  The  will  could  not 
be  found,  and  it  was  proposed  to  obtain  probate  of  the  draft  of  ii 
There  was  evidence  that  a  will  had  been  made,  and  that  the 
testator  had  spoken  of  the  executor  Garrick  as  taking  an  interest 
under  it. 

Mr.  Lawes  for  the  motion. 

Mr.  Justice  Molesworth: — 

The  advertisement  is  in  the  ordinary  form.  Tou  ought  to  have 
an  advertisement  stating  specially  that  a  copy  of  a  lost  will  is 
sought  to  be  proved.  Ton  should  also  give  to  the  persons  who 
would  be  entitled  in  case  of  intestacy,  express  notice  of  your 
intention  to  apply.  You  can  renew  the  application  when  these 
preliminaries  have  been  complied  with. 

Proctor:  0*Brien. 
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In  the  Will  of  FREDERICK  COPPIN.  1881 


June  2. 


**  AdmiiMratUm  Act  1872"  (No,  427),  see  l^— Practice  PrchaJte—JurUdkUon  of     Probate. 
Hegwtrar^BecU  estate  wJbjeet  to  mortgage, 

ThA  Regifltrar  has  no  juriBcLiotion  under  the  **  Administra^^m  Act  1872"  (No. 
427),  sec.  18,  to  grant  probate  where  the  testator's  property,  irrespective  of  encom- 
bnnoefl,  exceeds  £500,  although  its  value  may  be  reduced  below  that  sum  by  a 
legal  mortgage  of  the  real  estate. 

MonoN  for  probate  of  the  will  of  Frederick  Coppin. 

The  deceased  died  possessed  of  realty  worth  over  5002.,  which 
was  sabject  to  a  legal  mortgage.  The  equity  of  redemption  in 
the  mortgaged  property,  together  with  the  other  property  of  the 
deceajsed,  did  not  amount  to  5002.  altogether.  The  Registrar 
had  refused  to  issue  probate,  on  the  ground  that  the  value  of  the 
property  was  beyond  his  jurisdiction. 

Mr.  Hodges,  in  moving,  submitted  that  the  Registrar  had 
jurisdiction  under  sec.  18  of  *'The  Administration  Act  1872" 
(No.  427),  where  the  real  and  personal  property  to  which  the 
deceased  was  beneficially  entitled  did  not  exceed  5002.  in  value. 
Here  the  legal  mortgage  under  the  old  law  reduces  the  value  of 
the  testator's  estate  to  less  than  6002. 

Me.  Justice  Moleswobth: — 

I  do  not  think  the  Registrar  had  jurisdiction.  Probate 
entitles  the  person  getting  it,  to  immediate  possession  of  the 
whole  property.  He  gets  the  immediate  ownership,  subject  to 
being  curtailed  by  the  activity  of  another,  and  he  can  dispose  of 
the  rents  and  profits.  I  think,  under  the  clause  in  question, 
the  property  must  be  considered  of  its  full  value. 

Proctors:  Pavey  Js  Wilson, 
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1881  IH  THB  Will  ov  BENJAMIN  WOODHEAD. 


Pbobatb.     "  Married  WomaCs  Proper^  Acff'  (No.  884),  mc  10^"  Marriage  and  Matriaumkd 

Caueee  StatiUe  1864"  {No.  268),  sees.  46,  S^—PracOce  Probate—Married  • 

June  16.  executrix — Separate  property — Protection  order. 


July  14,  27. 


A  married  womftn  having  aepantte  property,  and  deserted  by  her  haabaiid,  and 
who  has  obtained  a  protection  order,  ia  not  entitled,  without  hia  consent,  to  take 
ont  probate  of  a  will,  by  which  sheia  appointed  sole  execntrix. 

Motion  (a)  that  probate  of  the  will  of  Benjamin  Woodhead 
be  granted  to  Elizabeth  Fowler,  a  married  woman,  who  was 
appointed  executrix  by  the  will,  and  was  sole  devisee  and 
legatee  under  it  There  was  no  consent  of  the  husband  to  the 
application. 

Mr.  Ooldsmith,  in  support  of  the  motion: — 

This  is  property  to  the  separate  use  of  the  applicant  under  the 
"Married  Women's  Property  Act"  (No.  384),  sec.  10,  and  she  can, 
therefore,  take  out  probate  without  the  consent  of  her  husband. 
[Mb.  Justice  Molesworth.  I  think  the  husband's  consent  is 
necessary.  She  might  get  possession  of  aU  the  property,  and  the 
will  might  be  subsequently  upset.]  The  applicant  has  separate 
property,  apart  from  that  given  her  by  the  will,  and  she  has 
been  deserted  by  her  husband^  but  it  does  not  appear  .on  the 
affidavits. 

Mr.  Justice  Molesworth: — 

The  application  may  be  renewed  on  further  materials. 


Jidy  14.  Mr.  Ooldsmith  now  renewed  the  application  (b)  on  further  a£S- 
davits  setting  forth  that  the  applicant  was  possessed  of  separate 
property  other  than  that  given  her  by  the  will^  and  that  she  was 
deserted  by  her  husband — The  applicant  is  entitled  under  sea  IS 
of  the  "  Married  Women's  Property  Act"  to  take  out  probate 
without  the  consent  of  her  husband:  Wisewould  v.  Kerr  (c);  Be 
Hearle(d);Be  Wall(e). 

(a)   Coram,  Molesworth,  J.  {d)  4  A.  J.R.  130. 

(&)    Coram,  Stawell,  G  J.  (e)    5  A.  J.R.  6. 

(e)    4  A. J.R.  121. 
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Thb  Chief  Justice: — 

I  am  not  inclined  to  relax  the  general  rule  on  the  subject,     i 
h^**  Married  Women's  Property  Act'*  does  not  dispose  of  the^^ 
atter.    If  it  is  impossible  to  get  the  husband's  consent,  the  ^ 
atter  may  be  further  considered.    There  must  be  an  affidavit 
I  to  inquiries  being  made  for  the  husband. 


Mr,  Ooldamith  again  renewed  the  application  (/)  on  a  further 
Bdavit  that  Mrs.  Fowler  had  obtained  a  protection  order 
[ainst  her  husband — The  effect  of  that  order  is  to  place  her  in 
e  position  of  a  feme  sole.  This  is  the  result  of  sees.  46  and  58 
the  '*  Marriage  and  Matrimonial  Causes  Statute  1864"  (No. 
»8),  which  would  appear  to  contemplate  this  very  case.  In  Re 
aU  (g)  application  for  a  grant  of  administration  to  a  married 
)man  without  the  consent  of  her  husband  was  refused  because 
ere  was  no  subsisting  protection  order.  Here  there  is  such  an 
ler. 

Mr.  Justice  Stephen  : — 

I  do  not  think  the  applicant  is  entitled  to  probate,  even  though 
9  has  obtained  a  protection  order.  Sec.  46  only  relates  to 
»roperty"  and  "  suing  and  being  sued."  The  general  rule  is 
it  the  wife  cannot  obtain  probate  without  her  husband's 
isent;  and  that  is  only  partially  qualified  by  the  Act.  I  do 
t  think  a  protection  order  should  subject  the  husband  to  a 
bility  for  debts  incurred  by  his  wife  as  executrix.  This  is  not 
ase  of  property  or  contract,  or  of  suing  or  being  sued,  so  as  to 
ng  it  within  sec.  46. 

Motion  refused. 
Proctor:  Hochin, 

(/)  Coram,  Stephen,  J.  {g)  5  A.  J.R.  5. 

[See  Gierke  v.  Gierke,  6  Prob.  Div.  103.— Ed.] 
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1881  In  th»  Estate  of  JOHN  PATRICK  HANNA. 


Pbobatb.      '*  AdmirMraiim  Act**  (No.  427),  9ee.  20— Curator  ofeHatea  of  deeecued  perjoM- 

Intestate—  Waste^Power  qfscUe, 


Julyl. 


Admiiuitration  will  always  be  granted  to  the  curator,  where  there  is  no  ona  m 
the  oolony  entitled  and  willing  to  take  out  administration,  and  where  the  property 
reqnires  looking  after. 

The  Court  will  not  make  an  order  preventing  the  curator  from  selling  the  estate, 
but  semMe,  he  ought  to  keep  things  in  statu,  quo,  as  far  as  possible,  where  there  are 
peisons  entitled  out  of  the  oolony. 

OKDEBTim  obtained  by  the  curator  of  intestate  estates,  calling 
upon  John  Hanna,  of  Newry,  in  Ireland,  the  caveator,  to  show 
cause  why  administration  of  the  estate  of  John  Patrick  Hanna, 
deceased,  should  not  be  granted  to  the  curator. 

The  deceased  died  possessed  of  real  and  personal  property  in 
Victoria,  valued  at  8500i.  There  were  no  next-of-kin  living  in 
the  colony,  but  he  had  three  sons  living  at  his  decease  in  Ireland. 
The  caveat  was  entered  by  Mr.  Bushe,  as  proctor,  on  behalf  of 
John  Hanna,  one  of  the  sons.  The  deceased's  property  consisted 
of  money  in  the  bank,  bank  shares,  flour  and  freehold  property, 
and  the  curator's  affidavit  stated  that  he  had  been  requested  to 
take  out  administration  by  some  of  the  deceased's  creditors,  that 
there  was  no  person  in  the  colony  entitled  to  take  out  administra- 
tion, who  was  ready  to  do  so,  and  that  the  estate  was  exposed  to 
waste.  It  appeared  that  Mr.  Bushe,  who  entered  the  caveat,  had 
acted  as  solicitor  for  the  deceased,  and  had  been  in  communica- 
tion with  the  sons  in  Ireland,  and  had  received  a  telegram  to  the 
following  effect:  ''  Hanna  send  particulars  secure  chattels"  signed 
Johnston,  solicitor,  Newry.  This  was  the  only  authority  he  had 
to  act  in  the  matter. 

Mr.  a'Beckett  for  the  applicant: — 

On  the  affidavits  the  Order  should  be  made  absolute  with  costs. 
Bushe  shows  no  authority  to  enter  the  caveat,  and  there  is  no  one 
in  the  colony  entitled  to  administration,  who  is  prepared  to  take 
it  out.  If  the  curator  does  not  take  out  administi-ation,  the  estate 
will  be  liable  to  waste. 
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tfr.  Box,  for  the  caveator: — 

Ldministration  should  not  be  given  to  the  curator,  as  there  'j 

next-of-kin  in  Ireland,  who  will  take  it  out.    If  the  curator  j^^ 
ains  administration,  he  will  proceed  to  sell  the  property,  and 

estate  will  also  be  mulcted  in  the  amount  of  the  curator  s 
unission.  [Mr  Justice  Stephen.  The  property  is  of  a 
racter  to  require  looking  after,  and  there  is  a  provision  for 
oking  the  administration  to  the  curator,  if  necessary.]  In 
HUl  (a)  and  in  Re  Jackson  (b),  administration  to  the  curator 
I  refused.  [Mr  Justice  Stephen.  In  lie  HUl  there  was  a 
ktive  in  the  colony  ready  to  take  out  administration.  Here 
re  is  not  It  is  customary  to  grant  administration  to  the 
ator  where  there  is  any  property  liable  to  waste.]  We  say 
re  is  none,  and  we  ask  at  any  rate  that  the  application  be 
9rred,  to  enable  the  next-of-kin,  in  Ireland,  to  be  communicated 
h.    There  is  no  limit  to  the  curator's  power  of  sale. 

Ir.  Justice  Stephen: — 

think  we  can  get  out  of  all  difficulty  as  to  a  sale  of  the 
perty.  In  Be  HUl,  it  did  not  appear  that  there  was  not  a 
son  in  the  colony  entitled  to  take  out  administration.  In  Be 
keon,  there  was  no  question  of  waste.  In  the  case  of  Be 
\rick  Goody  (c),  a  gentleman  died  possessed  of  property  in  Oipps- 
j,  and  a  contest  as  to  administration  arose  between  creditors 
[  the  curator.  Mr.  Justice  Molesworth  decided  in  favour  of  the 
Bitor.  The  Full  Court  overruled  him,  on  the  ground  that  there 
"e  persons  in  the  colony  entitled  to  take  out  administration, 
bhe  present  case  there  is  no  person  in  the  colony  entitled  to 
e  out  administration.  If  there  were  creditors  in  the  colony 
ly  to  take  out  administration,  they  would  be  entitled;  but 
re  are  none.  There  is  property  which  requires  looking  after 
lOuses,  flour,  &c.,  and  bank  shares.  There  is  always  a  possi- 
ty  that  demands  may  be  made  on  the  estate,  necessitating  a 
\;  or  the  property  may  be  falling  in  value,  and  a  sale  be 
irable.  Someone  is  required  at  once  to  look  after  the  estate, 
the  next-of-kin  comes  out,  or  sends  out  a  power  of  attorney, 

administration  can  be  taken  from  the  curator.    An  objection 

(a)    I  A.J.R.  72.        (6)   2  W.  W.  &  a'B.,  I.  49.       (c)  3  A,J.R.  00,  131. 
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1881  is  urged  that  there  is  a  commission  to  be  paid  to  the  carator,  but 
Pkobatb.  value  is  given  for  the  money,  and  the  payment  is  not  exorbitani 
IttthelhiaieQf^^  is  said  that  the  curator  may  sell  off  the  real  estate,  and  so 
^^vk,  injure  the  persons  entitled.  I  thought  at  first  that  I  might  insert 
terms  in  the  Order  preventing  him  from  selling,  but  I  should  not 
like  to  tie  up  the  curator's  hands.  I  think  he  is  bound  to  keep 
things  in  statu  quo  as  far  as  possible,  as  there  are  persons  in 
Europe  entitled  who  have  an  adviser  here.  I  think,  therefore, 
the  curator  ought  to  preserve  the  property,  without  saying  he 
should  not  sell  under  any  circumstances.  I  think  the  law  gives  a 
sufficient  remedy  against  the  curator  if  he  sells  improperly,  and 
that  if  injury  ensued,  even  from  an  error  of  judgment  through 
selling  unnecessarily  and  regardless  of  the  wishes  of  the  next-of- 
kin,  a  suit  would  lie  against  him;  whether  there  would  be  a 
summary  remedy  or  not  against  him  I  express  no  opinion.  That 
being  so,  it  is  not  necessary  to  insert  any  terms  in  the  Order  to 
restrain  him  from  selling.  I  express  an  opinion,  however,  that 
he  should  preserve  the  property  merely,  and  not  sell  at  present 
I  shall  direct  the  costs  of  both  parties  to  be  paid  out  of  the 

estate. 

Order  abaolute.    Costa  of  both  parties 

to  be  paid  out  0/ estate. 

Proctors  for  applicant:  Moule  <&  Seddon. 
Proctor  for  respondent:  Bushe. 


Julf/f!  22.  ^^  ™"  E8TAT»  OF  JOSEPH  DEAN. 

In  ths  Estate  of  JOHN  RICHARDSON. 


Aug.  II. 


-  Supreme  C<mri  Act,  15  Vic  No.  10,  see,  16— *'2%e  AdminUtraiUm  Act  1S72'* 
(No.  431),  uc  25 — CommifiMm  to  executon^Ex  parte  appUeatUm^Fastiiig 
aeeourUs, 

The  Oonrt  will  not  on  ftn  ex  parte  application  grant  leave  to  executors  or 
adminiBtraton  to  pass  their  accounts  before  the  Master,  and  retain  a  oommiBsion 
on  their  receipts. 

Mr.  Laivea  moved  in  the  first  of  these  cases  for  leave  to  the 
executors  to  pass  their  accounts  before  the  Master,  and  for 
commission. 
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Mr.  Justice  Stephen  : — 

Is  it  necessary  to  apply  to  the  Court  ?    Is  not  commission  like  ~~ 

maiDteiiance  for  infants  ?    Why  cannot  the  executors  retain  the  j^ 

commission  on  their  own  responsibility?     When  Mr.  Justice 

MoUaworth  adopted   the  practice  of   making  these  orders  the/n 

case  of  Attomey-Oeneral  v.  Huon  (a)  had  not  been  decided.    I 

will  consider  the  matter. 

Cur.  adv.  vrdL 

Mb.  Justice  Stephen: — 

This  is  an  application  for  an  order  giving  leave  to  pass 
accounts  before  the  Master,  and  obtain  commission.  I  have 
considered  the  matter.  It  is  one  of  a  class  of  cases  in  which  Mr. 
Justice  MoUaworth  has  been  in  the  habit  of  making  orders,  but 
he  has  in  some  cases  expressed  a  doubt  about  the  propriety 
of  such  orders.  The  subject  was  recently  considered  by  the 
foil  Court  in  the  case  of  the  AUomey-Oeneral  v.  Htum  (a),  and  I 
Ihink  such  orders  should  not  be  made.  According  to  the  old 
law,  trustees  could  not  claim  a  commission.  A  change  was 
introduced  by  the  Supreme  Court  Act,  15  Vic.  No.  10, 
sec  16;  and  by  ''The  Admvnistration  Act,  1872'*  (No.  427), 
see.  25,  it  was  enacted  that  the  Court,  or  the  Master,  might 
allow  commission.  That  Act  was  not  intended  to  introduce 
any  different  mode  of  taking  accounts.  If  a  case  came  before 
the  Court,  or  the  Master,  commission  might  be  allowed;  but 
I  do  not  think  the  Court  should  make  orders  summarily  in  this 
way  for  the  grant  of  commission.  Tou  might  as  well  ask  for 
maintenance  for  infants,  or  for  allowances  for  improvements,  in 
the  same  way.  When  the  matter  comes  on  in  the  ordinary  way 
before  the  Court  in  passing  accounts,  as  in  the  case  of  creditors 
passing  their  accounts  under  the  Bules  of  Court,  or  in  a  suit, 
then  the  Court,  or  the  Master,  may,  under  sec.  25  of  "  The 
Administration  Act  1872,"  allow  commission.  Executors  may 
without  an  order  retain  it  themselves,  at  the  risk  of  not 
having  it  allowed.  It  is  objectionable  to  allow  them 
to  come  forward  with  ex  parte  statements,  on  the  faith 
of  which,  the  Court  is  to  allow  a  commission.  They  must 
consider   the    matter   for   themselves,   and   then    if    it    ever 

(d)  Ante,  Eq.  30. 
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1881        comes  before  the  Master,  he  can  entertaiii    the  matter.     If 

Probatb.    executors  think  they  have  a  rifjht  to  charge,  they  should  do  so, 

Inthe^auqf^^^  subsequently  defend  their  rights  if  contested  in  a  suit,  and 

^^-      the  accounts  taken  properly  in  such  a  suit  would  be  binding.    I 

BicHABDsoK.  shall,  spcsking  for  myself,  always  refuse  these  applications;  and 

I  think  Mr.  Justice  Molesworth  would  take  the  same  view  after 

the  decision  in  Attomey-Oeneral  v.  Huon. 

Order  refused. 

Aug,  11.        In  the  second  case,  Mr.  TTooZ/made  a  similar  application. 


Mr.  Justice  Stephen: — 

I  am  glad  to  have  an  opportunity  of  explaining  my  decision  in 
Re  Dean,  which  has,  I  think,  been  misapprehended.  What  I 
decided  in  that  case  was  that  in  every  case  the  executor  or 
administrator  should  decide  for  himself  whether  he  would  allow 
himself  commission.  I  shall  refuse  these  applications  in  every 
case,  not  on  the  ground  that  I  have  no  jurisdiction,  but  I  will  not 
on  ex  parte  statements  of  facts  grant  commission;  because  it  may 
turn  out  that  the  facts  are  not  properly  stated,  or  that  a  number 
of  facts  are  suppressed.  In  my  opinion,  the  intention  of  the  Act 
is  that  where,  under  a  decree  or  order,  accounts  come  before  the 
Court,  or  the  Master,  commission  may  be  allowed.  If  the 
executors  or  trustees  deduct  too  much  commission,  the  result 
would  be  a  suit  in  equity. 

Order  refund. 

Proctor  in  Dean's  case:  Tumjer. 

Proctor  in  Richardson's  case:  VfarUm. 

[NorB.~6at  see,  per  Holrotd,  J.,  wnJtra,  in  the  next  case. —Ed.] 
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IH  THE  Estate  of  SAMUEL  SWAN. 
Ik  the  Estate  ov  ISAAG  NEWTON. 

15  Vic,  No.  10,  see.  16-*' The  AdmirMrati(m  Aci  1872*'  {No.  427),  see.  2S- Juris 
diction — Passing  accounts — Commission — Ex  parte  appUcaiion. 

The  Conrt  has  joriBdiction  nnder  15  Vic,  No.  10,  and  **  Tlie  Administraiiori 
iet  1872"  (No.  427),  sec  25,  to  make  orders  permitting  executors  to  pass  theii 
cooonts  before  the  Master,  and  retain  a  commission;  and  will  exercise  snoli 
orisdiction  on  an  ^  parte  application. 

Sach  orders  should  not  be  prospective,  and  are  not  binding  on  parties  nol 
msent  at  the  passing  of  the  accounts. 

Mr.  Lawea  moved  in  the  first  of  these  cases  for  leave  to  the 
ixecutors  to  pass  their  accounts  before  the  Master  in  Equity,  and 
0  be  allowed  a  commission  for  their  pains  and  trouble — The 
ate  Mr.  Justice  Stephen  refused  in  the  case  of  Re  Dean  (a)  to 
aake  such  an  order  in  any  case,  and  apparently  doubted  the 
orisdiction  of  the  Court.  Mr.  Justice  Molesworth  made  the 
irst  of  these  orders,  under  sec.  25  of  "  The  Administration  Aci 
872"  (No.  427),  in  Re  Pender  (b).  [Mb.  Justice  Holroyd.  Ie 
Ir  Chotdwick  (c)  Mr.  Justice  Molesworth  made  an  order  allowing 
ommission,  previously  to  the  passing  of  the  Act  No.  427,  on  the 
[round  that  the  testator  was  domiciled  in  New  South  Wales, 
rhere  such  commission  is  allowed,  and  the  Full  Court 
ipheld  his  decision.  It  has,  in  some  cases,  been  discussed, 
whether  **  in  passing  his  accounts,"  in  sec.  25  of  "  Th^ 
Idministration  Act  1872"  means  in  a  suit,  or  at  any 
ime.]  Mr.  Justice  Molesworth  has  since  Re  Pender  frequently 
aade  such  orders,  and  in  Re  Short  (d)  he  specially  prepared  a 
orm  of  order,  which  he  directed  to  be  followed  in  all  future 
ases.  [Mb.  Justice  Holboyd.  What  meaning  do  you  attach 
0  that  part  of  the  section  providing  that  no  allowance  shall  be 
lade  to  any  executor,  administrator,  or  trustee,  who  shall  neglect 
0  pass  his  accounts?]  That  refers  to  the  accounts  to  be  filed  at 
tated  periods,  as  provided  by  the  Bules  of  Court.  A  possible 
onstruction  of  the  section  would  be  that  the  Court  can  allow 
ommission,  altogether  apart  from  the  question  of  passing  the 

(a)  Ante  p.  46.  (c)   2  W.W.  &  a'B.,  LE.  &  M.  60. 

(6)  4A.J.R.  51.  {d)  AnU^.26. 

r.LE.,  Vol.  VH,  LP.M.  D 
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1881       accounts;  but  that  the  Master  can  only  allow  it,  when  the  accounts 

P^B^xE.    fti^  passed  before  him.    [Mr.  Justice  Holrotd.    That  is  to  say 

Inthe&taUfif^^^  the  Court  can  make  an  order  for  commission,  without  saying 

Swan.      anything  as  to  the  accounts,  and  that  such   Order  would  be 

IntheXit4Ue<i/  binding  whenever  the  accounts  were  passed.    But  it  has  been 

NiwTOK.     j^^ij  jj^^^  ^^^Y^  orders  are  not  binding.]    In  Be  Hme  (e)  Mr. 

Justice  Moleaworth  said  that  he  would  not  make  a  prospective 

order;  but  it  is  submitted  that  if  such  an  order  is  made  at  all 

it  should  be  prospective,  and  should  apply  to  passing  the  accounts 

from  time  to  time.    Similar    orders  have  been  made  in  JSe 

WUamore  (/)  and  Be  KUmm  (g).    The  decision  in  Attorney- 

Oeneral  v.  Htian  (h)  does  not  really  touch  this  point 

Mr.  Warihvngton,  in  the  second  case,  made  a  similar  applica- 
tion. Sec.  25  of  "  The  AdministroHan  Act  1872"  authorises  the 
Court  to  grant  commission  without  reference  to  passing  the 
accounts  at  all.  I  ask  for  an  order  granting  commission  to  the 
executors  on  passing  their  accounts,  i,e,  whenever  they  choose  to 
pass  theuL  There  is  a  legacy  given  by  the  will  to  the  executors 
in  this  case,  but  that  does  not  deprive  them  of  their  right  to 
commission:  226  MiUin  (j).  In  Be  Fellowa  (k),  and  Be  Wright  (J) 
Bimilar  orders  were  made.      Cur.adv.vuU. 

Sept.  12.        Mr.  Justice  Holrotd: — 

On  Thursday  last  Mr.  Lawea  made  an  application  in  Be  Swan, 
for  leave  to  the  executors  to  pass  their  accounts,  and  be  allowed 
a  commission.  He  informed  me  that  the  late  Mr.  Justice  Stephen 
had  in  the  recent  case  of  In  re  Dean  (m)  held  that  he  had  no 
jurisdiction  to  make  such  an  order.  On  the  same  day  Mr. 
Worthington  applied  in  the  Estate  of  Newton  that  the  executors 
should  be  allowed  a  commission  on  passing  their  accounts,  and  he 
referred  to  "  The  Administration  Act  1872"  (No.  427),  sec.  25,  and 
contended  that  the  order  should  be  that  commission  be  allowed 
on  passing  the  accounts  whenever  they  were  passed,  the  order 
being  prospective,  and  not  giving  leave  to  pass  the  accounts. 

(e)   4V.L.R.,L64.  0*>   2V.L.R.,  L86. 

(/)  3V.L.R,LeO.  (h)   5V.L.R.,L85. 

{g)   6V.L.R.,  L90.  (I)   6  V.L.R.,  L  61. 

(h)  AnU  Eq.  80.  (m)  AnU  p.  46. 
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Mr.  Justice  Molesworth  has  made  many  orders  in  such  matters,       1881 
and  has  had  ample  opportunity  of  considering  the  jurisdiction,    probate. 
and  the  form  of  the  order.     If  the  question  of  jurisdiction  has  j^^j^^^^^^ 
not  been  brought  directly  before  the  Full  Court,  they  have  known      Swan. 
that  it  has  been  exercised,  and  have  entertained  appeals  from  inthe  Estate  of 
Buch  orders,  and  have  not  expressed  any  doubt  about  the  jurisdic-    ^"'^^^^* 
iion.    I  should  have  great  hesitation  in  differing  from  Mr.  Justice 
Mdeeworik;  and  even  if  I  did  differ  I  should  not  abstain  from 
following  his  practice,  unless  the  Full  Court  had  expressed  their 
disapprobation  of  it. 

I  am,  however,  entirely  satisfied  that  Mr.  Justice  Moleaworth 
had  jurisdiction  to  make  the  orders  he  has  made.  Sec.  25  of  the 
Act  No.  427  cannot  be  read  alone.  These  orders  are  not  made  under 
that  section  only,  but  under  15  Vic.  No.  10,  sec.  16,  as  ex- 
tended by  section  25  of  No.  427;  and  in  order  to  ascertain 
whether  there  is  jurisdiction,  it  is  necessary  to  consider  what  the 
jurisdiction  was  under  15  Vic.  No.  10.  Sec.  16  of  that  Act 
provides:  ''That  it  shall  be  lawful  for  the  said  Court  to  make  aU 
such  orders  as  may  be  necessary  for  the  due  administration  of 
the  assets  of  any  such  estate  to  all  persons  entitled  thereunto, 
and  also  for  the  payment  out  of  such  assets  to  the  persons  ad- 
ministering the  same  of  any  costs,  charges,  and  expenses  which 
may  have  been  lawfully  incurred  by  them,  and  also  such  com- 
mission or  percentage  as  shall  be  just  and  reasonable  for  their 
pains  and  trouble  therein."  That  section  follows  section  15, 
which  treats  of  the  ecclesiastical  jurisdiction  of  the  Supreme 
Court,  and  which  commences,  ''That  the  said  Court  shall  have 
ecclesiastical  jurisdiction  within  the  said  colony  of  Victoria  and 
its  dependencies;"  and  goes  on,  "And  the  said  Court  shall  have 
power  and  authority  to  require,  hear,  examine,  and  allow,  and,  if 
necessary,  to  disallow  and  reject  the  accounts  of  the  persons  to 
whom  probates  may  be  granted,  and  letters  of  administration 
committed  in  such  manner  and  form,  and  as  fully  and  amply  to 
all  intents  and  purposes  whatsoever,  as  may  now  be  done  in  the 
province  aforesaid,"  i,e,,  the  province  of  Canterbury.  There 
ample  power  is  given  to  the  Court  in  its  ecclesiastical  juris- 
diction to  "hear,  examine,  and  allow,"  in  other  words  to  pass,  the 
accounts. 
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1881  In  the  Eodesiasiical  Courts  in  England,  after  the  StabUe  of 

Pbobatb.    iMstribtrfiorw,  as  amended  by  1  Jac.  2  c.  17,  an  executor  or 

j^^^^^^J^^y  administrator  might  be  compelled  to  exhibit  an  inventory  and 
Swan.      render  an  account  of  his  administration  of  the  personal  estate  of 

IntheSitaU  of  the  testator  or  intestate,  at  the  instance  of  legatees,  next-of-kin, 
or  creditors ;  but  an  account  made  in  the  absence  of  any  persons 
interested  would  not  bind  the  absent  parties  unless  they  had 
been  called  on  to  appear.  So,  in  order  to  make  the  account 
binding,  the  executor  or  administrator  used  to  cite  the  next-of- 
kin  specially,  and  all  others  interested  generally  to  be  present 
at  the  rendering  and  passing  of  the  account,  and  in  their 
presence,  or  their  absence  if  they  did  not  choose  to  appear, 
the  Judge  would  proceed,  and  the  account  passed  would  then 
be  Jinal.  The  practice  will  be  found  detailed  in  Younge 
V.  Shdton  (n).  That  case  shows  how  objections  were  taken, 
accounts  refen*ed  to  the  Begisti-ar,  and  paased,  and  how  a  dis- 
tribution took  place.  I  do  not  intend  to  discuss  the  question 
of  the  interference  of  Courts  of  Equity  with  the  Ecclesiastical 
Courts  as  to  accounts.  I  have  touched  on  the  authority  of  the 
Ecclesiastical  Courts,  to  show  that  there  was  jurisdiction  in  this 
Court  to  pass  accounts  under  15  Vic,  No.  10,  and  also  to  show 
that  they  were  not  binding  on  persons  interested  if  they  were  not 
cited  to  be  present.  These  points  are  noticed  in  the  orders  Mr. 
Justice  Molesvx>i*th  has  made.  The  first  instance  in  this  colony 
of  an  ex  parte  order  in  the  Ecclesiastical  jurisdiction  allowing 
commission  is  in  i2e  Chadwick  (o).  In  that  case,  the  bulk  of  the 
property  was  in  New  South  Wales,  where  the  testator  had 
resided.  He  had  also  property  in  Victoria,  and  Mr.  Justice 
Moleswoiih  made  an  order  allowing  commission  on  the  amounts 
received  in  Victoria.  That  was  without  prejudice  to  the  rights 
of  any  person.  At  that  time  no  rules  existed  providing  for  pass- 
ing accounts  in  the  Ecclesiastical  jurisdiction  except  rule  17,  of 
cap.  8,  of  the  Supreme  Court  Rules  of  29th  November,  1853, 
which  applied  only  to  creditors  being  administrators.  That 
rule  was  repealed  by  the  rules  of  30th  May,  1868  (rule  2). 
There  has  been  since  no  rule  like  it,  and  although  now  an 

(fi)  3  Hagg.  EocL  780.  (o)   2  W.W.  &  a'B.,  I.E.  &  M.  sa 
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inventory  must  be  brought  in  and  accounts  be  exhibited,  ther< 
is  no  rule  as  to  passing  the  accounts. 

Mr.  Justice  Molesworth,  before  the  passing  of  "The  Admi 
nistration  Act  1872"  (No.  427),  held  that  he  had  jurisdiction  t 
make  ex  parte  orders  allowing  commission,  but  that  it  was  no 
desirable  to  make  them  unless  under  exceptional  circum 
stances,  such  as  existed  in  Re  Chadwick,  where  the  testate 
was  domiciled  in  New  South  Wales.  Since  the  Act  No.  42 
was  passed,  he  has  held  that  allowing  commission  should  b 
the  rule  and  not  the  exception,  and  that  it  also  applies  to  re£ 
estate.  I  notice  that  section  25  applies  to  trustees  also;  bu 
I  am  now  speaking  only  of  executors  and  administrators.  E 
Chadwick  came  again  before  Mr.  Justice  Moleaworth,  in  Chadwic 
V.  Bennett  (p).  He  there  reviewed  his  previous  decision.  He  says 
— "  The  Act  here  authorises  the  Court  at  its  discretion  to  grant 
commission  to  executors.  It  contemplates  only  the  proceeding  < 
accounting  in  the  matter  of  the  executorship  in  the  Ecclesiastics 
jurisdiction  of  the  Court,  as  that  in  which  directly  such  an  alloi« 
ance  should  be  made.  I  do  not  think  that  the  Court,  in  i\ 
different  jurisdictions,  should  act  upon  different  principles,  and 
think  that  in  all  its  jurisdictions  it  is  competent  for  the  Court  1 
allow  a  commission  to  executors."  So  that,  sitting  in  Equity,  1 
reviewed  and  confirmed  his  order  in  the  Ecclesiastical  jurisdictioi 
There  was  an  appeal  on  the  question  of  commission,  and  the  Chi< 
Justice  held  that  the  Court  sitting  in  Equity  had  original  juri 
diction  apart  even  from  16  Vic,  No.  10,  and  the  Full  Court  di 
Dot  dissent  from  Mr.  Justice  MolesvxyiiJCa  holding  that  there  wfi 
jurisdiction  on  the  Ecclesiastical  side  of  the  Court. 

I  need  not  cite  all  the  cases  decided  on  the  question  of  commit 
sion.  There  are  many,  beginning  with  Be  Pender  (g);  but  I  refe 
only  to  those  illustrating  the  course  of  thought  in  the  Judge 
mind.  In  Re  Hine  (r),  the  question  arose  as  to  making  prosper 
tive  orders,  and  it  was  decided  that  no  order  should  be  made  f c 
commission  on  moneys  received  after  passing  the  accounts.  Tb 
Judge  says,  "  That  would  be  to  make  me  fix  prospectively  whi 
remuneration  is  to  be  paid  to  the  trustees  for  duties  to  be  pei 
formed  hereafter.    I  never  had  any  intention  of  doing  that,  nc 

ip)  1  V.U.,  Eq.  111.  (q)  4  A.J.fL  61.  (r)  4  V.L.R.,  I.  64. 
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1881  should  I  make  a  oontinuing  order  for  passing  the  aoeounts  from 
PBOBAn."  ^^^^  to  time,  as  that  would  occasion  great  expense."    He  does 

IntheJBrtaUaf^^^  decide  he  has  no  jurisdiction,  but  that  he  would  not  make 
Swan,      such  an  order.   He  says, "  It  was  intended  that  he  should  pass  his 

IntheEiutie  <tf  accounts,  and,  upon  doing  so,  be  allowed  a  commission  for  what  had 
NBWToir.  lyoQj^  done,  but  no  intention  is  shown  of  fixing  future  commission.** 
I  think  it  would  be  inconvenient  and  injudicious  to  direct  that 
executors  should  get  commission  whenever  they  passed  their 
accounts.  The  Court  would  have  no  control  over  them,  and 
could  not  allot  the  commission  in  respect  of  their  pains  and 
trouble,  the  administration  being  incomplete.  The  executors 
might  be  guilty  of  gross  negligence,  for  which  they  would  be 
responsible,  and  it  might  happen,  that  unless  they  could  be  called 
on  to  refund  their  commission,  they  might  be  paid  for  having  com- 
mitted a  breach  of  trust  In  Re  Wright  (a),  the  residuary  legatee 
was  dissatisfied  with  the  accounts,  and  Mr.  Justice  JHoUsworth 
says,  "  I  have  hitherto  made  such  references  as  under  15  Via, 
No.  10,  sec.  16,  extended  to  real  estate  by  No.  427,  and  made  them 
as  on  ex  parte  applications,  without  prejudice  to  the  rights  of  all 
parties.  There  is  a  peculiar  circumstance  in  this  case,  that  the 
residuary  legatee  has  filed  an  affidavit  stating  that  he  is  dis- 
satisfied with  the  accounts  lodged  by  the  executor  in  the  office, 
and  wishes  to  go  before  the  Master  to  contest  those  which  he  may 
seek  to  pass.  I  have  hesitated  as  to  thus  substituting  a  summary 
order  for  accounts,  for  a  decree  to  account,  but  the  words  of  the 
first-mentioned  Act  appear  to  include  cases  where  both  paHies 
wish  to  go  before  the  Master.''  It  might  possibly  be  argued,  though 
the  learned  Judge  does  not  go  so  far,  that  jurisdiction  might  exist 
where  the  parties  were  brought  before  the  Master  against  their 
will,  but  that  question  has  not  yet  arisen  on  an  application  to 
pass  accounts,  and  for  commission.  In  Be  Holdeworth  (Q,  a 
motion  was  made  on  behalf  of  the  widow  for  an  order  to 
distribute  to  parties  named,  or  for  a  reference  to  the  Master. 
There  were  no  rules  on  the  subject,  but  the  motion  was 
made  to  carry  out  what  formerly  had  been  done  in  the 
Ecclesiastical  Courts,  which  it  might  have  been  argued 
this  Court  had  power  to  do,  but  which  had  become  obsolete. 
(«)  5  V.L.B.,  1. 61.  (<)  2  W.  &.  W.,  I.£.  &  M.  113. 
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The  learned  Judge  decided  the  case  on  another  point.    There        1881 
was  a  disputed  fact  whether  the  alleged  widow  had  been  married    pbobatb. 
or  not.  He  says: — "  In  this  case  I  see  no  means  of  relieving  them  imfi^sMeof 
(the  administrators)  from   the   responsibility  of    finding    out      Swav. 
whether  this  lady  is  married  or  not  by  any  summary  jurisdiction  IntheBsuueof 
under  this  section."    He  did  not  decide  there  was  no  jurisdiction       ■^''™** 
in  the  Court  to  take  accounts  and  distribute  the  property, 
but  he  decided  he  would  not  revive  a  nearly  obsolete  practice. 

The  cases  on  the  whole  seem  to  amount  to  this,  that  there  is 
jurisdiction  to  make  orders  to  pass  accounts  as  well  as  for  commis- 
sion, and  that  on  the  passing  of  the  accounts  any  party  interested 
may  go  before  the  Master,  and  that  he  is  then  bound.  That  leaves 
a  question  whether  the  Master's  decision  is  not  open  to  review. 
Attorney-General  v.  Huon  (v)  was  cited  as  the  case  which 
induced  Mr.  Justice  Stephen  to  hold  he  had  no  jurisdiction.  I  do 
not  think  the  Court  intended  to  determine  that,  neither  was  the 
matter  argued  in  that  way  before  them.  There  was  an  objection 
that  Mr.  Justice  Molesworth  could  not  alter  the  rate  allowed  by 
the  Master.  The  matter  was  argued  on  that  point,  and  in  dis- 
posing of  it  the  Chief  Justice  says  at  page  45,  "The  primary 
Judge  reduced  the  amount  allowed  by  the  Master,  and  the  defen- 
dant's appeal  on  the  groimd  that  the  Judge  had  no  jurisdiction  to 
interfere  with  his  discretion,  in  other  words  that  the  Master's 
decision  was  final.  This  depends  on  the  proper  interpretation  of 
sea  25  of  '  The  Administration  Act  1872.'  That  section  it  is 
said  gives  a  jurisdiction  to  the  Master  analogous  to  that  which  he 
possesses  in  cases  of  taxation;  and  as  the  Court  would  not 
interfere  in  cases  of  taxation  unless  where  some  principle  of  law 
was  violated,  so  it  would  not  interfere  in  this  case  with  the 
discretion  of  the  Master ;  that  as  the  Court  would  not  interfere 
with  the  amount  allowed  for  counsel's  fee  on  a  brief,  so  it  would 
not  interfere  with  the  amount  allowed  to  administrators  for 
commission.  That  argument,  however,  is  based  on  the  as- 
sumption that  sec.  25  gives  a  discretion  to  the  Master 
independently  of  the  Court;  in  order  to  hold  that  we  must  give 
no  efiect  to  the  words '  on  passing  his  accounts.'  The  accounts  are 
not  finally  passed  until  they  are  approved  by  the  Court  And  the 

(v)  Ante  Eq.  30. 
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1881        decision  of  the  Master  as  to  commission  is  as  much  subject  to  the 

HZ        review  of  the  Court  as  are  the  accounts  that  he  passes."    From 

Pbobati.    ^.Jjj^j.  passage,  Mr.  Justice  Stephen  apparently  considered  that  an 

IntheEtiaUqf  order  for  commission  should  only  be  made  where  the  Master's 
Swan.  •' 
allowance  could  be  reviewed.    But  Mr.  Justice  MoleswaiiihhBB 

\twtov,^^^J^  made  these  orders  without  prejudice,  and   they   are 

therefore,  subject  to  review  at  some  future  time.    Moreover,  the 

C!ourt  itself  fixes  the  rate  of  commission.    The  only  case  where 

the  Master  fixes  it  is  where  the  accounts  are  taken  in  a  suit, 

and  there  his  decision  is  subject  to  appeal.    I  therefore  think 

Mr.  Justice  Moleeworih'a  form  of  order  should  be  closely  adhered 

to.    In  Re  Short  (w),  he  settled  a  special  form  of  order,  and  I 

think  that  form  should,  as  far  as  possible,  be  followed  in  these 

cases. 

From  the  affidavits  in  the  case  of  Be  Swan^  it  does  not  appear 

that  any  income  of  real  estate  or  converted  personalty  has  been 

received.    The  executors  may  have  various  duties  to  perform 

hereafter.     I  shall  not  make  a  prospective  order,  but  shall  allow 

2^  per  cent,  on  the  net  proceeds  of  the  personal  estate  of  the 

testator  received  up  till  now. 

In  Re  Newton,  I  shall  defer  making  a  formal  order,  but  I  am 

disposed  to  allow  6  per  cent,  on  the  proceeds  of  the  mining 

shares  sold  by  the  executors,  and  2  per  cent  on  the  receipts  of 

realty  and  sums  on  fixed  deposit,  bearing  also  in  mind  the  fact 

that  legacies  were  given  to  the  executors  by  the  will. 

Proctors  in  Swan's  case:  Ben^craft  Jk  Smith, 
Proctor  in  Newton's  case:  J.  S.  WoolcotL 

(i0)  Ante  p.  25. 
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In  thb  Will  of  ELIZA  REYNOLDa  1881 

Aug,S. 


MuhuU  wiU^—RevocatUm— Contract  en/brcedble  in  Bquity^BevoccUion  o/probcOe—     Pbobatk. 

Cad9. 


The  Court  in  its  Probate  jurisdiction,  will  revoke  probate  of  a  revoked  will,  even 
though  there  is  such  a  contract  for  the  making  of  the  will  as  would  be  enforced  by 
the  Court  in  its  Equitable  jurisdiction  against  the  estate  of  the  deceased. 

A  husband  and  wife  agreed  to  make  mutual  wills  in  each  others'  favour,  and 
made  them.  The  wife,  by  a  subsequent  will,  which  was  itself  revoked,  revoked 
the  former  will ;  but  the  husband,  after  her  death,  obtained  probate  of  it  without 
opposition.  The  Court  made  absolute  a  rule  to  revoke  the  probate,  and  directed 
the  costs  of  both  sides  to  be  paid  out  of  the  estate. 

Rule  nisi,  obtained  on  behalf  of  William  Rodgers  Bishop, 
a  brother  of  deceased,  calling  upon  Abraham  Reynolds,  to  show 
cause  why  he  should  not  bring  into  Court  and  deposit  with  the 
Master-in-Equity,  the  probate  of  the  will  of  Eliza  Reynolds,  dated 
the  10th  of  August,  1872,  which  probate  was  granted  to  him  on 
the  28th  April,  1880,  and  why  the  said  will  should  not  be  pro- 
nounced null  and  invalid,  and  said  probate  revoked  and  declared 
null  and  void  on  the  ground  that  the  said  E.  Reynolds  made  a 
subsequent  will  dated  the  1st  November,  1877,  revoking  the  first- 
mentioned  will,  and  why  the  said  A,  Reynolds  should  not  pay  the 
costs  of  the  proceedings. 

Abraham  Reynolds  was  the  husband  of  the  deceased.  The 
case  was  heard  on  affidavits,  which  disclosed  the  following  facts: 
—Eliza  Reynolds  made  a  will,  dated  the  10th  August,  1872,  by 
which  she  gave  all  her  property,  real  and  personal,  to  her  husband, 
Abraham  Reynolds,  and  appointed  him  sole  executor.  On  the  Ist 
November,  1876,  she  made  another  will,  revoking  the  former  one, 
and  making  a  fresh  disposition  of  her  property.  The  contents 
of  this  will  were  shown  by  a  draft  in  the  possession  of  the  solici- 
tor who  prepared  it.  On  the  21st  or  22nd  April,  1878,  the  second 
will  was  burned  under  the  directions  of  the  deceased.  There  was 
an  affidavit  by  Mary  Bishop,  to  the  effect  that  on  Christmas  Day, 
1878,  the  deceased  said  to  the  deponent — "  Well,  Mary,  as  my 
brother  John,  who  was  my  trustee,  died,  I  destroyed  my  will,  and 
I  intend  to  make  another  one.**  The  deceased  died  on  the  3rd  of 
April,  1880,  and  her  husband  obtained  probate  of  the  first  will  on 


Digitized  by 


Google 


68  INSOLVENCY,  PROBATE,  AND  MATRIMONIAL  GASES.     [V.  L.  B. 

1881       the  28th  of  April,  1880.    By  the  answering  affidavits  put  in  by 

In  rt       the  respondent,  and  which  were  uncontradicted,  it  appeared  that 

^^"-    the  first  will,  dated  the  10th  of  August,  1872,  was  made  in 

/»  tt«  wm  o/accordance  with  an  agreement  between  the  husband  and  wife 

BSTKOLDS. 

that  they  should  make  mutual  wills  in  favour  of  each  other.  The 
husband  in  accordance  with  such  agreement  had  made  a  will  in 
favour  of  his  wife. 

Mr.  Webb,  Q.O.,  and  Mr.  Ooldsmiih  moved  the  Rule  absolute:— 
The  first  will  was  revoked  by  the  second,  which  was  itself 
revoked  by  destruction,  cmimo  revocandi;  but  that  did  not  revive 
the  earlier  will,  and  the  result  is  that  the  deceased  died  intestate: 
Macohoy  v.  Madden  (a).  The  defence  set  up  is  that  this  was  a 
case  of  mutual  wills;  but  even  if  it  was  so,  such  wills  can  be 
revoked.    Re  Nesbitt  (b), 

Mr.  a' Beckett  showed  cause: — 

No  doubt  mutual  wills  may  be  revoked;  but  this  will  was 
proved  without  objection,  and  the  executor  is  now  in  the  position 
of  defendant,  and  asks  the  Court  to  refuse  to  exercise  its  dis- 
cretionary power  in  this  case.  There  was  here  a  contract 
between  husband  and  wife,  that  she  should  make  a  will 
in  his  favour,  if  he  made  one  in  hers.  He  carried  out 
his  part  of  the  arrangement,  and  the  contract  is  such  a 
one  as  would  be  enforced  by  a  Court  of  Equity  against 
the  wife's  estate:  Dufour  v.  Pereira  (c),  Loffaa  v.  Maw  (d). 
If,  then,  a  Court  of  £quity  would  enforce  this  contract, 
the  Court  will  not^  sitting  in  its  Ecclesiastical  jurisdiction, 
revoke  probate  of  the  will.  [Mr.  Justice  Stephen.  Even  if 
this  is  such  a  contract  as  would  be  enforced  in  a  Court  of 
Equity,  it  cannot  be  recognised  in  an  Ecclesiastical  Court;  and 
if  the  question  of  contract  came  before  the  Court  in  its  Equity 
jurisdiction,  it  would  only  treat  the  matter  as  an  ordinary 
contract.]  I  put  it  that  the  Court  in  its  Probate  jurisdiction  will 
not  exercise  its  discretionary  pow6r  to  revoke  a  probate  already 
granted,  where  the  Court  in  its  Equitable  jurisdiction  would 

(a)  6  W.W.  &  a'B.,  I.E.  &  M.  38.  (c)  1  Dick  419. 

(6)  2  V.L.IL,  I.  61.  id)  3  Giff.  692. 
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enforce  the  contract  for  the  making  of  the  will.   It  would  simply       1881 
put  US  to  the  extra  expense  of  bringing  a  suit.  Probate. 

In  the  WiU  qf 

Mr.  Justice  Stephen: —  rktholds. 

There  is  one  Court  here  with  two  jurisdictions.  In  its  Probate 
jurisdiction  there  are  no  pleadings  and  there  is  here  no  proper 
proof  of  the  contract  This  Court  is  not  in  a  position  to  balance 
the  conflicting  equities.  There  should  be  an  opportunity  of 
bringing  forward  all  the  terms  of  the  contract ;  and  I  certainly 
could  not  act  on  such  a  contract,  unless  it  was  proved  on  proper 
vivd  voce  evidence.  I  shall  make  the  same  order  as  was  made 
in  Macoboy  v.  Madden,  the  costs  of  both  sides  to  come  out  of  the 

estate. 

Rule  aheolute.    Costa  of  both  partiea  to 

be  paid  out  of  estate. 

Proctors  for  applicant:  Anderson  &  Croher. 
Proctors  for  respondent:  M'Reom  &  Leonard. 


Is  THE  Eotati  op  JAMES  WHITEAORE  TWIGO.  Aug,  18. 


Practice  Probate— Lost  wUl— Presumption  of  destrudion^AdministratUm  Umited 

tiU  will  he  found. 

Where  a  will  was  preyed  to  have  been  in  existence  shortly  before  the  testator's 
death,  and  sabsequently  to  his  death  it  could  not  be  foond,  and  there  was  nothing 
to  show  an  intention  of  revoking  it,  but  rather  circumstances  showing  a  contrary 
intention,  administration-  was  granted,  limited  in  point  of  time  till  the  will  should 
be  found. 

Motion  that  administration,  limited  in  point  of  time  till  an 
alleged  will  should  be  found,  be  granted  to  Alexander  James 
Twigg,  the  eldest  son  of  the  deceased.  The  widow  consented  to 
the  application.  The  deceased,  who  died  on  the  20th  November, 
1880,  had  been  a  solicitor,  practising  at  Horsham,  in  partnership 
with  his  son,  the  applicant.  The  applicant  made  an  affidavit  that 
he  believed  the  deceased  did  not  die  intestate,  but  left  a  will 
which  the  applicant  had  not  been  able  to  find ;  that  a  month  before 
the  death  of  the  deceased  the  applicant  had  a  conversation  with 
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1881  him  as  to  his  will,  which  the  deceased  then  held  in  his  hand;  and 
Pbobaix  ^^^  deceased  asked  the  applicant  to  make  some  smaU  alterations 
IntUauaeo/^^  it,  principally  as  to  minor  bequests  to  the  younger  children; 
TwiQG.  that  the  applicant  then  suggested  that  deceased  should  reduce 
into  writing  the  alterations  he  wished  to  be  made ;  that  deceased 
agreed  to  this,  and  took  the  will  into  his  private  office,  but  that 
applicant  had  never  since  seen  the  will,  or  been  able  to  discover 
any  trace  of  it;  that  by  the  will  the  applicant  was  appointed 
sole  executor,  and  also  took  a  large  pecuniary  benefit;  that 
applicant  was  practising  in  partnership  with  deceased  as  solici- 
tors at  the  time  of  deceased's  death,  and  was  in  the  full  confidence 
of  deceased,  and  for  years  before  deceased's  death  had  almost 
entirely  managed  his  business  and  also  his  private  affairs;  and 
that  applicant  believed  that  had  deceased  intended  to  destroy  the 
will  he  would  have  told  applicant  of  it ;  that  diligent  search  had 
been  made  amongst  deceased's  papers,  desks,  safes,  &c.,  and  at 
deceased's  bank,  and  in  all  places  where  the  will  would  be  likely 
to  be  deposited,  but  it  could  not  be  found. 

Mr.  Topp  in  support  of  the  motion: — 

No  doubt  in  ordinary  cases,  where  a  will  has  been  proved  to 
exist,  but  cannot  be  found  after  the  death  of  the  testator,  the  law 
infers  that  it  has  been  destroyed  animo  revooandi;  but  in  this 
case  there  are  circumstances  rebutting  that  presumption.  In  In 
the  goods  of  Campbell  (a),  a  similar  application  to  this  was 
granted. 

The  Chief  Justice:— 

That  was  a  much  stronger  case  than  this.    There  the  will  was 

proved  to  be  in  existence  after  the  testator's  deatL    However,  I 

think  I  may  grant  the  application. 

Application  granted. 

Proctor:  J.  A.  Farmer. 

(a)  2  Hagg.  Eoa  555. 
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In  thx  Will  of  HBNRY  BEYNOLDa  1881 


"The  Bxeeulors  Company^e  Act"  {No.  644),  decB.  2,  S—AdmnMratian  e,t.a,—  Probate. 

Company  appointed  attorney  under  power-^ComnUssion,  

May  6,  12. 
The  Trustees  Executors  and  Agency  Company,  as  attorney  under  power  of  an      j.       .  g 

executor  resident  out  of  the  colony,  applied  for  a  grant  to  it  of  administration  ' 

eta,     Moleeworthi  J.,  refused  to  make  the  order  except  with  a  reservation  to  the  ^^*      ' 
Court  of  the  right  to  fix  the  rate  of  commission  to  be  allowed  to  the  company. 

On  appeal,  Held  by  the  Full  Court,  that  under  sec  8  of  "The  Executors  Com- 
pany's Act"  (No.  644)  the  company  was  entitled  to  fix  the  rate  of  commiasion, 
subject  to  the  review  of  the  Court ;  and  order  amended  by  'striking  out  the 
reservation. 

Motion  for  a  grant  of  administration,  cum  testamento  annexo, 
to  the  Trustees  Executors  and  Agency  Company  Limited.  The 
testator,  by  his  will,  appointed  two  executors;  one  was  dead,  and 
the  surviving  executor,  who  resided  in  New  South  Wales, 
executed  a  power  of  attorney  to  the  company  to  take  out 
administration. 

Mr.  Casey  for  the  motion : — 

"The  Executors  Ccmvpany's  Ad*'  (No.  644),  sec.  2,  enables  the 
present  application  to  be  made.  [Mr.  Justice  Molesworth. 
The  surviving  executor  wants  to  divest  himself  of  his  office,  and 
invest  the  company  with  his  powers.]  The  surviving  executor  is 
resident  out  of  the  colony,  and  appoints  the  company  his 
attorney.  Under  sec.  2  the  company  is  placed  in  the  same 
position  as  a  private  individual. 

Our.  adv.  wit. 

Mr.  Justice  Molesworth: —  May  12. 

Application  is  made  on  behalf  of  the  Trustees  Executors  and 
Agency  Company,  that  it  should  be  appointed  administrator  to  the 
estate  of  the  deceased.  The  surviving  executor  resides  in  New 
South  Wales,  and  he  has  executed  a  power  of  attorney,  appointing 
the  company,  as  his  representative,  to  obtain  administration  with 
the  will  annexed.  The  materials  are  such  as,  generally  speaking, 
would  be  sufficient  for  the  Court  to  grant  administration  if  an 
individual  applied;  and  I  think  that,  under  the  Act  of  Parliament, 
I  can  grant  it  to  the  Trustees  Executors  and  Agency  Company  in 
the  same  way  as  to  an  individual. 
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1881  There  is  a  proviBion  in  the  Act  for  remuneration  for  servioes 

PsoBATi.    under  a  scale  there  directed.     I  am  not  prepared  to  say  that  the 

1   ihTwrn  /Commission  allowed  by  the  Court  should  be  on  the  scale  there 

IUTyoLD&   directed,  and  I  shall  order  that  the  commission  shall  only  be  such 

as  would  be  given  if  an  individual  were  appointed.    There  is, 

however,  a  defect  in  the  materials,  namely,  that  the  will  is  not 

properly  verified  There  is  merely  an  affidavit  by  Mr.  Templeton, 

the  managing  director  of   the  company,  who,  in  fact,  knows 

nothing  about  it.    There  should  be  an  affidavit  verifying  the  will, 

by  some  one  who  is  in  a  position  to  do  so,  and  for  that  purpose 

the  will  may  be  taken  oflf  the  file  if  necessary. 


Jme  18.         The  proper  evidence  verifying  the  will  was  now  supplied. 


Mr.  Casey  mentioned  the  case  again.  As  to  the  remuneration 
the  company  should  receive,  section  8  of  the  Act  No.  644  gives 
power  to  the  board  of  directors  of  the  company  to  fix  the  com- 
mission on  moneys  received  by  them,  providing  that  such  com- 
mission do  not  exceed  6  per  cent.  The  Court,  or  Judge,  has, 
however,  power  to  review  or  reduce  such  rate  of  conamission. 

Me.  Justice  Molkswobth:— 

That  section  applies  only  to  cases  where  the  testator  appoints 
the  society  to  act  The  case  of  the  society  being,  as  here,  the 
nominee  of  an  executor,  is  not  contemplated  by  the  Act  as  to 
remuneratioa  What  the  Act  means  is  that  the  Court  is 
to  fix  the  rate,  not  the  society.  If  the  society  come  in  as  an 
accounting  party,  then  this  Court  is  to  fix  the  commission, 
regarding  its  merits  and  demerits  as  it  would  those  of  an 
individual;  and  not  the  society  with  an  appeal  to  this 
Court.  I  dare  say  the  rate  fixed  by  the  society  would  not  be 
higher  than  the  Court  would  fix,  but  it  is  a  matter  for  the  Court 
to  decide.  The  company  can  take  out  the  order,  but  the  rate  of 
remuneration  is  to  be  fixed  by  this  Court,  and  not  by  the  com- 
pany. My  observations  do  not  apply  where  the  testator  appoints 
the  society  executor,  because  there  the  company  is  appointed  by 
the  testator  himself;  but  they  apply  where,  as  here,  the  society  is 
appointed  attorney  of  an  executor. 
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The  order  as  drawn  up  was  as  follows: —  1881 

Upon  reading  the  affidavita,  fto.,  it  is  ordered  that  adminifltration,  with  the  will  Psobatv, 

of  the  above-named  Hy.  Beynolds  deceased  annexed,  be  and  the  same  ia  hereby  *""**. 

granted  unto  the  Trustees,   Executors  and  Agency  Company   Limited,  incor-  ^^\^  ^^  ^ 

porated  by  Act  of  Parliament  No.  644,  the  attorney  under  power  of  Harrie  Wood  *""f  J^oi^M. 
the  suiriving  executor,  named  in  and  appointed  by  the  will  of  the  said  deceased, 
reserving  nevertheless  the  right  of  this  Court  to  measure  the  commission  of  the 
•lid  company  in  respect  of  its  administration  of  the  said  estate. 


From  this  decision  the  company  appealed  to  the  Full  Court  on     ^^  21. 
the  following  grounds: — 

1.  That  the  "JEbecutors  Compan^fB^Ad^^  provides  for  the  remuneration  to  be 
charged  in  this  case. 

2.  That  His  Honour  by  his  said  order  overrides  the  power  given  to  the  said 
company  by  the  8th  section  of  the  said  Act. 

Mr,  Wehh,  Q.C.,  and  Mr,  Duffy  in  support  of  the  appeal: — 
We  object  to  that  part  of  the  order  by  which  the  right  of 
measuring  the  rate  of  commission  is  reserved  to  the  Court  By 
sec.  2  of  the  Act  No.  644,  the  company  may  obtain  letters  of 
administration  with  the  will  annexed  in  all  cases  in  which  a 
private  individual  might  obtain  them,  and  by  sea  6  it  is  made 
lawful  for  the  company  to  act  under  any  power  of  attorney. 
Sec.  8  expressly  provides  that  the  board  of  directors  may  fix  the 
commission  where  the  company  is  acting  as  executor,  adminis- 
trator, trustee,  receiver,  or  committee  of  a  lunatic,  or  as  an 
attorney  under  power.  His  Honour  the  primary  Judge  says  .he 
would  have  decided  otherwise  if  the  company  had  been  appointed 
executor  by  the  will,  but  there  is  no  such  distinction  recognised 
by  the  Statute,  and  sec.  8  contemplates  every  case  where  the 
company  can  act.  [The  Chief  Justice.  There  is  a  clear  dis* 
tinction  between  the  case  where  the  testator  appoints  the  com- 
pany executor  of  his  will  and  where  the  executor,  being  out  of 
the  colony,  appoints  the  company  his  attorney  to  take  out 
admmistration,  but  the  Act  does  not  seem  to  notice  the  distinc- 
tion. Ms.  Justice  Higinbotham.  Might  not  sec.  8  mean 
that  the  company  can  fix  the  rate  in  the  first  instance,  and 
then  it  might  be  submitted  to  the  Court  by  the  company  itself? 
It  seems  improbable  that  the  Legislature  would  give  unlimited 
power  to  the  company  to  fix  the  rate.]  The  section,  as  we  submit, 
authorises  the  company  to  fix  the  rate  and  retain  the  commission, 
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id  then  if  any  party  interested  is  dissatisfied  he  may  come 
e  Court  and  question  the  rate  of  commission  charged.  If  1 
meficiaries  are  satisfied  there  is  no  need  for  any  application 
e  Court.  Sec.  8  expressly  refers  to  the  case  where  the  co 
Lny  is  acting  under  power  of  attorney.    But  this  case  does  i 

much  depend  upon  those  words  as  upon  the  fact  that  i 
mpany  is  authorised  to  fix  the  commission  when  it  acts 
Iministrator.  The  power  of  attorney  is  a  link  in  its  title 
^tain  administration,  but  when  the  administration  is  oi 
stained,  and  the  company  constituted  administrator,  it  is  imn 
rial  in  what  way  its  right  to  the  administration  arose.  No  d 
action  is  drawn  in  the  Act  between  the  company's  right  to 
e  commission  when  it  is  executor  and  when  it  is  administrat 

the  learned  Judge's  view  is  correct,  it  will  be  necessary 
ery  case  to  make  two  applications  to  the  Court,  one  for  i 
inistration  and  the  other  to  have  the  commission  fix 
though  the  beneficiaries  might  be  contented  with  the  compan 
sJe  of  charges,  and  this  would  occasion  great  inconveniei 
d  unnecessary  expense  which  would  fall  on  the  estate. 

Cur.  adv.  wU 
The  Chief  Justice: — 

This  case  involves  a  consideration  of  the  construction  of  "i 
^ecutors'  Compcmy  Act"  (No.  644).  An  executor  in  New  Soi 
ales  appointed  the  company  his  attorney  here  to  take  out  i 
nistration.  In  the  judgment  already  delivered,  a  distinctioi 
a.wn  between  this  case,  and  others  where  the  company  ac 
is  admitted  that  under  sees.  2  and  8  in  ordinary  instanc 
is  Court  could  only  review  or  reduce  the  rate  of  commissi 
ed  by  the  company,  which,  however,  must  not  exceed 
bximum  of  5  per  cent;  but  a  distinction  is  drawn  by  t 
,med  primary  Judge  between  cases  where  the  testator  appoii 
3  company  executor,  and  where  the  executor  appoints  t 
npany  his  agent;  and  it  is  said  that  in  the  latter  t 
urt  is  to  fix  the  rate  of  commission,  and  the  company 
md  by  it.  In  one  aspect  the  matter  is  not  of  great  ii 
rtance,  but  in  another  it  is,  as,  if  this  view  be  correct,  it  won 
sessitate  an  application  to  the  Court  in  every  such  case  i 
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the  present  to  obtain  a  decision  as  to  the  amount  of  the  issi 
commission,  although  the  company  might  be  willing  to  fix  Pkobatb. 
a  perfectly  reasonable  rate.  Sec.  1  refers  to  the  company  j^  thTwiU  of 
being  named  executor  by  a  will.  Sea  2  enables  the  company  Rkynolds. 
to  obtain  administration  with  the  will  annexed,  where  a  private 
person  could  obtain  it.  A  private  person  may  obtain  such  adminis- 
tration where  the  executor  is  out  of  the  colony.  The  ordinary 
course  in  such  a  case  is  for  the  executor,  out  of  the  colony,  to 
appoint  a  person  in  the  colony  his  attorney,  and  the  attorney 
then  obtains  administration  as  such;  and  that  has  been  done  in 
this  instance.  The  fact  of  his  being  an  attorney  does  not  alter 
the  fact  that  he  is  administrator.  Here  the  company  has 
applied  under  the  power  of  attorney  to  become  administrator, 
and  the  Act  expressly  declares  that  the  company,  where  it 
acts  as  administrator,  shall,  in  the  first  instance,  fix  the 
commission.  I  can  understand  the  expediency  of  the  law 
recognising  the  distinction  which  has  been  drawn  by  the  learned 
judge;  for  where  the  testator]  appoints  the  company  executor 
there  is  a  personal  confidence  reposed  in  it  by  him;  but  whatever 
may  be  the  expediency,  we  are  bound  by  the  clear  words  of  the 
Act  as  we  read  them.    The  appeal  must  be  allowed. 

Appeal  allowed;  Order  to  be  amended 
by  striking  out  the  words,  "re- 
serving to  the  Court  the  Hght  to 
measure  the  commission'^ 

Proctors:  Davies  Jk  Campbell. 


V.L.R.,VoL.  VIL,  LP.M.  E 
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In  THi  Will  of  MARGARET  BUGGY. 

i  Women*»  Property  Act**  {No,  384),  «c.  5 — Eamings^Land^^* Invu 
maU** — Disponing  power  by  wUl  of  married  woman, 

the  ** Married  Womens  Property  Act"  (No.  384)  came  into  force 
7oman  purchased,  and  had  conveyed  to  her,  land  which  she  paid  fo 
y  with  money  borrowed  upon  mortgage  from  a  building  society.  Aft4 
g  into  operation  of  the  Act,  the  paid  off  the  loan  out  of  moneys  eamc 
art  from  her  husband. 

•That  such  land  was  not  property  settled  to  her  separate  use  undi 
ihe  Act,  so  as  to  give  her  a  disposing  power  by  will  over  it. 

rd  "investments"  in  seo.  ff  means  a  laying  out  of  money  in  some  secaril 
purchase  of  property  after  the  '* Married  Women* e  Property  Act**  can 
ution,  and  not  the  paying  off  a  debt  accrued  due  before  the  Act  can 


IB  nisi,  obtained  by  Mark  Dolan,  one  of  the  executors  < 
of  Margaret  Buggy,  deceased,  calling  on  Dennis  Bugg] 
eator,  to  show  cause  why  probate  of  the  will  of  th 
1  should  not  be  granted  to  the  applicant, 
aret  Buggy  made  her  will,  bearing  date  the  27th  Apri 
hereby  she  devised  her  real  estate  upon  certain  trust 
^d  in  the  will,  and  appointed  the  applicant,  and  one  Robei 
her  executors.  By  a  codicil,  dated  the  7th  Octobei 
le  appointed  Alexander  Bailey,  executor  in  the  place  o 
Dalziel.  The  testatrix  died  on  the  5th  June,  1881 ;  an 
10th  July,  1881,  Alexander  Bailey,  by  deed-poll,  renounce 
its  of  the  will  It  appeared  by  the  affidavits  that  th 
1  was  married  to  the  caveator,  Dennis  Buggy,  in  Ire 
1837.  In  1848,  Dennis  Buggy  was  transported  for  sevei 
r  theft.  In  1859,  he  was  seen  in  Melbourne  as  a  fre< 
en  living  with  a  woman  who  passed  as  his  wife.  Th< 
I,  Margaret  Buggy,  came  from  Ireland  to  Melbourne  ii 
here  she  found  her  husband,  and  sued  him  for  mainten 
d  obtained  an  order  for  a  certain  sum  per  week.  It  wai 
ranged  that  her  husband  should  give  her  SoL  to  h 
her.  Dennis  Buggy  thereupon  sailed  for  New  Zealanc 
3  woman  who  passed  as  his  wife,  and  two  children  he  bac 
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by  her,  and  did  not  return  to  Victoria  till  1880.    Dennis  Buggy        1881 
never  cohabited  with  the  deceased  from  1848  till  her  death.  ~  Probate. 
During  the  absence  of  her  husband  in  New  Zealand,  the  deceased  j^  theWHl  of 
saved  about  751.    On  the  1st  March,  1870,  she  borrowed  275L      Btjggy. 
from  the   Australian  Freehold  Building  Society,  with  which, 
together  with  the  above  sum  of  7oL,  she  completed  the  pur- 
chase of  a  cottage  at  Carlton.     She  repaid  48{.  lis.  Sd.  to  the 
society  prior  to  the  1st  January,  1871,  arid  subsequently,  she 
repaid  the  society  the  balance  of  the  27ol.,  with  interest,  making 
the  final  payment  on  14th  August,  1875. 

Mr,  Lawea  for  the  applicant: — 

It  is  submitted  that  Margaret  Buggy  was  possessed  of  real 
estate  over  which  she  had  a  disposing  power.  She  bought  the 
land  in  question  out  of  her  savings,  and  also  out  of  moneys 
borrowed  from  a  building  society,  which  she  paid  off  out  of  her 
earnings,  acquired  after  the  *' Married  Women's  Property  Acf* 
came  into  force.  She  had,  therefore,  property  settled  to  her 
separate  use,  within  the  meaning  of  the  Act.  The  land  is  the 
result  of  earnings  acquired  after  the  Act  came  into  operation. 
Had  she  retained  her  earnings  in  specie,  they  would  have 
belonged  to  her.  The  fact  that  she  invested  the  property  in 
land  cannot  alter  her  rights.  Sec.  5  of  the  Act  specially  refers 
to  "investments"  of  earnings  and  savings,  and  this  case  falls 
within  that  section:  Re  M'Loahy  (a). 

Mr,  a' Beckett  for  the  respondent: — 

The  power  of  a  woman  married  before  the  Act  came  into 
operation,  over  real  estate,  is  confined  to  realty,  her  right  to 
which  has  arisen  after  the  Act  came  into  operation.  In  Re 
M'Loshy  (a) yi\iQ  conveyance  was  made  after  the  coming  into  opera- 
tion of  the  Act,  which  distinguishes  that  case  from  this.  Tlie 
deceased  here  was  in  the  same  position  as  if  no  Act  had  been 


Mr,  Lawes,  in  reply,  cited  Ashwortk  v.   Ontram  (b).     [Mr. 
Justice  Holroyd.    If  this  property  was  conveyed  to  a  married 

(a)  4  V,L.R.,  I.  24.  (6)    5  Chy.  Div.  923. 
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oae  into  force,  was  not  her  right  complete 
ct  ?  She  practically  mortgaged  property 
;age  it.  Her  conveyance  was,  therefore, 
aid   not  effectually  convey  without  a 

She  would  at  any  rate  be  entitled  to  so 
he  put  into  the  land,  and  that  would  be 
poses.  In  any  event  the  husband  oughi 
las  been  living  away  from  his  wife  foi 

a  most  unjust  one.  [Mr.  Justice 
t  appear  on  the  affidavits  when  th( 
to  her.]     It  was  conveyed  on  the  2n( 


y, — 

egret  to  say  that  I  think  the  Order  nia 
only  land  comprised  in  the  will  was  ]an< 
)ed  as  a  married  woman,  and  conveyei 
ined  Women' 8  PropcHy  Act*'  came  int 
chase  money  to  the  vendor,  partly  onto 
id  partly  out  of  an  advance  made  by  th< 
and  became  hers  when  it  was  conveyec 
absolutely  entitled  to  it.  That  righ 
9  Act,  there  is  no  doubt  she  could  no 
las  been  urged  that  the  affidavits  shov 
Iding  society  was  paid  off,  out  of  mone^ 
le  coming  into  operation  of  the  Act,  an( 
tment"  of  those  moneys;  but  in  order  t 
nvestment,  it  must  be  contended  that  i 
the  land  itself.  Now,  the  land  heu 
led  money,  and  subsequently  to  the  Ac 
'.  The  title  and  right  to  the  land,  wa 
e  Act  was  passed,  and  for  that  reason  n< 
arried  woman  to  dispose  of  it  after  fch( 
i.  I  shall  discharge  the  Order,  but  mos 
I.  As  to  the  meaning  of  the  wore 
1  5,  it  means  a  laying  out  of  money  oi 
purchase  of  property  after  the  "Mairiec 
came  into  operation.    Paying  off  a  debl 
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accrued  due  before  the  Act  came  into  force  cannot  be  called  an        1881 


investment. 


Rule  diacJiarged,  without  coats. 


Proctor  for  applicant:  O'Hea. 
Proctor  for  respondent:  Dcdy. 


Probate. 

In  the  WiU  of 
Bdgoy. 


Iif  THE  Wn.L  07  THB  HoNOURABLB  JAMES  WILBERFORCE  STEPHEN. 

Practice  Probate^Will—'AltercUiona  and  interlinealions— Expert— Evidence. 

Probate  of  the  holograph  will  of  a  deceased  judge  granted,  with  certain  trifling 
alterations  and  interlineations  therein,  on  the  evidence  of  an  expert  who  had 
examined  the  will,  and  swore  that  he  believed  they  were  made  at  the  time  the 
will  was  written.  The  Court  will  in  suoh  a  case  look  at  the  will  itself  to  see 
when  the  alterations  appear  to  have  been  made. 

Motion  for  probate  of  the  will  of  the  Honourable  James 
Wilberforce  Stephen,  late  one  of  the  Judges  of  the  Supreme 
Court. 

The  will  was  a  holograph,  and  contained  certain  alterations  of 
an  unimportant  character,  all  of  which  were  initialled  in  the 
margin  by  the  testator.  The  attesting  witnesses  were  unable  to 
say  whether  the  alterations  were  in  the  will  at  the  time  of  its 
execution.  The  alterations  were  as  follow: — In  the  passage,  "I 
leave  all  my  property,"  "leave"  was  struck  out,  and  "give"  sub- 
stituted. After  the  passage,  "  the  said  property  which  she  may 
leave  undisposed  of  by  will  or  otherwise,"  the  words  "at  her 
decease"  were  inserted.  In  the  passage,  "I  appoint  my  wife 
executrix,  and  my  son-in-law,  E.  B.  Hamilton,  and  on  his 
attaining  his  majority,  my  son  George,  executors,"  the  word 
"his"  was  struck  out  and  the  words,  "my  son,  George"  inserted. 
In  the  attestation  clause,  the  words,  "  of  each  other,"  which  were 
repeated,  were  struck  out. 

An  affidavit  was  made  by  Mr.  Julius  Hamel,  an  expert  in 
handwriting,  in  which  he  stated  that  he  had  examined  the  will 
and  that,  in  his  opinion,  the  alterations  and  interlineations  thereon 


Sep.  8. 
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1881        were  made  at  the  time  when  the  will  was  written,  and  before  its 
Probate,     execution. 
In  the  Will  of 

Stephen.        Mr.  De  Verdon  moved  for  probate  of  the  will,  with  the  alteni- 
tions: — 

The  alterations  are  of  an  unimportant  character;  and  the  evi- 
dence of  the  expert  shows  that  they  were  made  at  the  time  the 
will  was  written,  and,  before  its  execution.  The  expert's  affidavit, 
in  form,  follows  the  affidavit  in  Re  HindmxiTsh  (a).  The 
deceased,  being  a  Judge,  would  know  that  alterations  in  a  will 
must  be  made  prior  to  execution:  Re  Duffy  (6),  and  Moore  v. 
Mooi*€  (o),  are  authorities  for  granting  this  application. 

Mr.  Justice  Holroyd: — 

The  alterations  are  very  trifling.  In  Re  Hindmarsh,  the 
Court  itself  looked  at  the  will,  and  saw  that  the  alterations  were 
made  at  the  time  the  will  was  written.  I  think  they  were  so 
here.    I  grant  probate  of  the  will  with  the  alterations. 

Proctora  for  applicant:  Malleson,  England  <t  StewaH. 

(a)  L.R.,  1  P.  &  D.  307.  {b)  6  Ir.  Eq.  506.  (c)  6  Ir.  Eq.  166. 


Aug.  25.  In  the  Estate  of  DANIEL  DOULL. 

Sep.  5,  6,  7, 


9. 


Iruanity — Onus  of  proof — Marriage  of  insane  person — Ludd  irUerval^CoiUrad 
vrith  lunatic  apparently  sane — Hati/lca^ion  of  marriage  when  sane — Practice 
^^^'  ^^'  Probater-Bule  nisi— Service. 

Where  insanity  of  a  permanent  natare  is  proved,  the  onus  of  proof  is  shifted  on 
to  the  person  claiming  that  there  was  a  lucid  interval. 

By  a  lucid  interval  is  to  be  understood  a  period  in  the  coarse  of  a  continiiing 
disease,  during  which  its  influence  on  the  mental  faculties  is  either  wholly  sus- 
pended, or  so  far  suspended,  that  the  patient  must  be  deemed  legally  saoe  vith 
regard  to  the  particular  act  under  the  consideration  of  the  Court. 

The  general  rule  as  regards  a  person  contracting  with  a  lunatic  is  that  if  the 
lunatic  be  of  apparently  sound  mind,  and  not  known  by  the  other  contrtcting 
party  to  be  insane,  the  contract  is  valid  :  but  this  rule  does  not  apply  to  the  cou' 
tract  of  marriage. 
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Li  order  to  decide  whether  a  contract  with  a  person  of  nnsoond  mind  is  void  or  1881 

not,  the  Conrt  must  endeavour  to  gauge  the  extent  to  which  the  mind  is  ohscured,  - 


and  ascertain  whether  the  disease  operates  quoad  that  contract.  Fbobate. 

Qnoaref  whether  a  lunatic  temporarily  restored,  can  confirm,  by  cohabitation,  a  Inihe Estate  of 
mamage  which  he  contracted  when  insane.  Doull. 

A  solicitor  is  not  bound  to  act  upon  an  intimation  that  an  Order  nisi  has  been 
obtained  against  his  client ;  but  is  justified  in  waiting,  until  the  Order  is  served, 
before  taking  steps  to  meet  it. 

Obder  nisi  obtained  by  Harriet  Doull  alleging  herself  to  be 
the  widow  of  Daniel  Doull,  calling  upon  William  Henry  Roberts, 
the  caveator,  who  was  an  executor  of  the  estate  of  John  Doull, 
a  brother  of  Daniel,  to  show  cause  why  administration  of  Daniel 
DouU's  estate  should  not  be  granted  to  her,  and  why  he  should 
not  pay  the  costs  of  the  caveat  and  the  order. 

Daniel  Doull  went  through  the  ceremony  of  marriage  with  the 
applicant,  who  was  then  a  widow,  on  the  6th  November,  1877. 
He  died  intestate  in  a  lunatic  asylum  in  October,  1880.  The 
present  applicant  advertised  notice  of  her  intention  to  apply  for 
administration  of  his  estate  as  his  widow.  This  application  was 
opposed  by  the  respondent  on  the  ground  that  Doull  was  a 
lunatic  at  the  time  of  the  alleged  marriage. 

The  Order  nisi  was  obtained  on  the  11th  returnable  on  the  25th 
August.  It  was  not  served  on  the  respondent  until  the  19th 
August,  but  an  intimation  was  previously  given  to  the  respon- 
dent's proctor,  by  the  applicant's  proctor,  that  the  Order  had  been 
obtained.    On  the  case  being  called  on,  on  the  25th  August, 

Mr.  Neighbour,  for  the  respondent,  applied  for  a  postponement 
on  the  ground  that  the  respondent  had  not  had  time  since  the 
service  of  the  Order  nisi  to  prepare  his  case,  and  procure  evidence 
in  support  of  it. 

Mr.  a' Beckett  contra. 

His  Honour  granted  an  adjournment  to  the  5th  September; 
and  reserved  the  question  of  the  costs  of  the  day. 


The  case  now  came  on  for  hearing.  Sep,  5. 

The  facts  of  the  case  are  very  fully  set  out  in  His  Honour's 
judgment.  ;,  , 
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1881  Mr.  a^Beckett  for  the  applicant : — 

Pbobatb.        '^^  evidence  shows  that  Doull  knew  what  he  was  about  at 

IntheE^au  of  ^^^  ^^°^^  ^'  ^^  marriage  ceremony,  and  that  is  the  only  important 

Doull.      point.    A  marriage  by  a  lunatic  during  a  lucid  interval  is  valid* 

Even  if  he  was  insane  at  the  time  of  his  marriage,  his  subsequent 

conduct  when  he  was  undoubtedly  sane,  in  cohabiting  with  Mrs. 

Doull  and  treating  her  as  his  wife,  ratified  and  confirmed  the 

contract  entered  into  when  he  was  insane.    The  onus  of  proving 

the  insanity  is  on  the  other  side,  and  they  have  not  shown  ii  A 

contract  entered  into  by  a  lunatic  with  a  person  who  is  ignorant 

of  his  insanity  is  valid,  and  the  evidence  here  shows  that  Mrs. 

Doull  believed  Doull  to  be  sane  at  the  time  of  the  marriage. 

Mr.  Webb,  Q.C.,  and  Mr.  Neighbour  for  the  respondent  :— 
A  marriage  entered  into  with  a  lunatic  is  absolutely  void. 
Where  a  condition  of  permanent  insanity  is  once  shown,  the 
onus  of  proof  is  shifted,  and  the  person  claiming  that  there  was 
a  lucid  interval  at  the  time  of  the  marriage  must  prove  it: 
2  Bishop's  Marriage  and  Divorce,  s.  563,  and  cases  there  cited. 
A  condition  of  permanent  insanity  is  shown  here,  and  no  lucid 
interval  is  proved  on  the  other  side.  It  makes  no  difierenee 
whether  the  alleged  wife  knew  of  the  insanity  or  not  If  the 
marriage  is  absolutely  void  in  the  first  instance,  no  subsequent 
ratification  can  set  it  up.  Where  it  is  once  shown  that  the  mind 
is  diseased,  the  Court  cannot  enter  into  a  consideration  of  the 
extent  of  that  disease:  Hancock  v.  Peaty  (a). 

Cur.  adv.  vuU. 
Oct.  10.         Me.  Justice  Holroyd: — 

On  the  1st  September,  1877,  Daniel  Doull  was  arrested  for 
lunacy  at  Williamstown,  and  placed  in  the  watchhouse,  and  from 
thence  he  was  taken  on  the  3rd  to  the  Lunatic  Asylum  at  Eew. 
He  remained  in  the  asylum  until  Friday,  the  2nd  November  in 
the  same  year,  when  he  was  removed,  on  probation,  under  sec.  60 
of  the  "  Lunacy  Statvie;*'  leave  of  absence  having  been  regularly 
granted  to  him  for  two  months,  upon  the  application  of  his 
brother-in-law,  Alexander  Taylor^  who  undertook  to  provide  for 
his  proper  care  and  safe-keeping. 

(a)  L.R.,  I  P.  ft  D.  335. 
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On  Tuesday,  the  6th  November,  only  four  days  after  his 
lease,  Doull  was  married  to  Harriet  Tarrey  at  Hotham,  in  the  ~ 
use  of  Thomas  James,  Wesleyan  minister,  who  duly  performed  , 
e  ceremony  of  marriage  between  them  according  to  the  rites  of 
e  Wesleyan  Church,  of  which  body  she  was  a  member.  The 
tnesses  to  the  marriage  were  Peter  Houston,  then  a  labourer, 
iria  Lindsay,  a  baker's  wife,  and  Elizabeth  Ann  Wilkinson,  the 
nister's  housekeeper.  Doull  was  then  41  years  of  age,  and  had 
t  been  previously  married.  Harriet  Tarrey  was  a  widow,  aged 
.  Her  first  husband  had  died  in  October,  1875,  and  by  him 
s  had  had  six  children,  of  whom  four  were  then  living,  the 
lest,  a  daughter,  being  16,  and  the  youngest  three  or  four  years 
L 

Doull  was  a  seafaring  man,  joint-owner  with  two  brothers  of  a 
looner,  in  which  he  and  his  brother  Bonald  had  been  in  the 
bit  of  trading  between  Port  Phillip  and  Tasmania  for  many 
ira,  both  working  on  board.  Mrs.  Tarrey  had  a  few  pounds  of 
p  own,  but  supported  herself  and  family  by  daily  labour  as  a 
sherwoman.  She  was  not  intimate  with  DoulUs  relatives;  but 
lerwise,  supposing  him  to  have  been  of  sound  mind,  there  was 
bhing  strange  in  their  marrying.  They  had  known  each  other 
'  14  years.  He  had  proposed  to  her,  and  she  had  accepted  him  a 
elvemonth  before;  but  the  marriage  had  been  deferred  in  con- 
[uence  of  the  recent  death  of  her  first  husband.  She  had 
sitated,  she  said,  to  marry  him,  hearing  that  he  drank,  but  he 
d  promised  to  refrain,  and  thus  overcome  her  scruples.  She 
plained  afterwards  that  he  did  not  drink  to  excess,  but  that  a 
all  quantity  of  liquor  affected  his  head.  She  is  not  only  un- 
itradicted,  but  in  some  respects  corroborated,  in  these  state- 
«ts.  He  had  written  to  her  affectionate  letters,  one  of  which, 
ted  seven  months  before  the  marriage,  and  showing  no  traces 
disordered  intellect,  has  been  produced.  Her  appearance  and 
mners,  for  one  in  her  station,  were  rather  prepossessing. 
After  the  marriage,  Doull  and  Harriet  TaiTey,  or  Doull,  lived 
{ether  as  husband  and  wife  for  four  days  at  a  house  which  she 
en  occupied  in  Cross-street,  Hotham.  On  Saturday,  10th 
>yember,  Doull  was  again  placed  under  restraint  in  the  same 
yhm,  and  there  detained  for  seventy-three  days,  during  which 
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period  Harriet  visited  him  every  Sunday,  and  twice  week 
~  besides.  He  was  again  liberated  on  the  20th  January,  1878,  < 
probation,  as  before,  upon  Harriet's  application,  and  they  liv 
together  thenceforward  as  husband  and  wife  for  about  sev 
months  at  different  places.  On  the  20th  April,  1878,  DouU  'w 
discharged  from  the  asylum*  Ronald  says  that  his  brother  Dan 
after  his  discharge  resided  for  some  time  with  his  mother;  I 
he  does  not  say  when,  or  for  how  long,  and  I  can  find  no  confim 
tory  evidence  that,  after  marriage,  Daniel  resided  with  her  at 
before  August,  1878,  and  he  could  only  then  have  remained  wi 
her  for  a  very  short  time.  In  that  month  he  did  go  on  a  visit 
his  mother,  and  while  with  her  became,  as  it  appears,  estrang 
from  his  wife,  and  ceased  to  supply  her  with  money,  havi 
previously  contributed  some  sums,  but,  as  I  infer,  of  no  gn 
amount,  towards  her  support  She  sued  him  in  the  police  coi 
for  maintenance,  and  he  was  committed — ^whether  as  a  lunatic 
not  clear — to  the  Melbourne  gaol.  A  week  afterwards  s 
released  him,  took  him  for  one  night  to  her  house,  the  next  d 
brought  him  before  the  Bench  at  Hotham,  from  whence  he  -^ 
taken  at  some  time  in  September  to  the  lunatic  asylum,  a 
there  remained  till  he  died  in  October,  1880. 

Harriet  applied  for  administration  to  his  estate;  but  a  cavi 
was  entered  by  William  Henry  Roberts,  one  of  the  executors 
the  will  of  John  Doull,  a  deceased  brother  of  Daniel  On  t 
11th  August  last,  Harriet  obtained  an  Order  nisi,  calling  on  t 
caveator  to  show  cause  why  administration  should  not  be  grant 
to  her;  and  on  the  5th  September  the  case  came  on  for  hearing 

It  was  contended  by  Mr.  a'Beckett,  who  moved  the  Order  abs 
lute,  that  Doull  was  married  during  a  lucid  interval,  and  thai 
marriage  contracted  during  a  lucid  interval  is  valid;  and  aga 
supposing  the  mental  state  of  Doull  on  the  6th  November,  181 
to  have  been  such  that  he  could  not  contract  a  valid  marriai 
yet  that  a  marriage  contracted  with  a  lunatic  may  be  confirm 
during  a  lucid  interval;  that  when  Doull  came  out  of  the  asylii 
for  the  second  time,  or  at  some  period  during  the  subseque 
cohabitation,  he  had  so  far  regained  his  faculties  as  to  be  able 
confirm  the  marriage,  and  that  he  did  in  fact  by  such  cohabit 
tion  confirm  it. 
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On  the  other  side,  Mr.  Webb  argued,  that,  if  he  proved — &s  he 
}mitted  he  had  done — the  fact  of  DouU's  having  been  insane     ph 
'ore  marriage,  the  burden  of  proving  a  lucid  interval  rested  on  ^^^^" 
^e  who  sought  to  establish  it,  and  that  that  was  undeniably      ^ 
e  when  the  insanity  proved  was  of  a  permanent  character. 

contended  that  no  lucid  interval  had  been  proved  to  have 
urred;  and  he,  moreover,  urged  that  if  the  mind  of  one  party 
s  diseased  in  ever  so  slight  a  degree  at  the  time  of  the  contract, 
I  Court  would  not  attempt  to  measure  the  extent  of  the 
angement,  but  would  hold  the  contract  void,  and  that  it  was 
I  necessary  to  fix  the  other  party  with  knowledge  of  the 
mity. 

'.  concur  with  Mr.  Webb  as  to  the  burden  of  proof  where  the 
.racter  of  the  insanity  is  permanent;  and  I  understand  by  a 
id  interval  a  period  in  the  course  of  a  continuing  disease 
ing  which  its  influence  on  the  mental  faculties  is  either 
oily  suspended,  or  so  far  suspended  that  the  patient  must  be 
med  legally  sane  with  regard  to  the  particular  act  which  is 
ler  the  consideration  of  the  Court.  I  also  concur  with  Mr. 
tbb  that  if  Doull's  mind  was  so  affected  that  he  was  not 
EiUy  competent  to  marry,  Mrs.  Tarrey's  ignorance  of  his  condi- 
1  would  not  save  her  from  having  the  marriage  declared  void, 
this  respect  the  contract  of  marriage  differs  from  others, 
fhe  rule  which  now  prevails,  both  at  law  and  in  equity,  with 
irence  to  contracts  entered  into  by  a  person  of  unsound  mind, 
I  apparently  of  sound  mind,  and  not  known  by  the  other  con- 
Jting  party  to  be  insane,  is,  as  laid  down  by  Vice-Chancellor 
itteii;on,  in  Haasard  v.  Smith  (6),  that  such  contracts,  if 
cuted  and  completed,  and  if  fair  and  bond  fide,  will  not  be 
i  void  or  set  aside.  For  the  rule  at  law  the  Vice-Chancellor 
irred  with  approval  to  the  decisions  of  Molton  v.  Camroux  (c), 
I  Beavan  v.  McDonnell  (d).  In  the  former  case,  Patteson,  J., 
1  that  in  cases  of  contracts  avoided  in  the  Ecclesiastical  Courts 
the  ground  of  lunacy  of  one  of  the  parties,  the  other  party 
st  have  known,  or  had  the  greatest  reason  to  believe,  that  the 
jound  state  of  mind  existed,  although  the  cases  were  not 
)arently  decided  on  that  precise  ground.     But  in  Hancock 

(h)  6  It.  Eq.  433.  (c)  2  Ex.  487;  4  Ex.  17.  {d)  9  Ex.  309. 
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nullity  of  marriage  on 
ord  Penzance  was  convin 
of  the  insanity  at  the  ti 
et  he  declared  the  marri 

)  supposed  to  lay  down 
contract  entered  into  I 
aild  be  held  void  or  not. 
ord  Pen^zance  in  Hancoc 
lOrdship  said,  "  The  quesi 
ind,  and  if  the  proof  shi 
[*t  has  no  means  of  gau| 
^quent  upon  that  disease 
le  disease  might  operate 
er."  All  physicians  ar( 
ine  of  demarcation  betw 
hat  sanity  shades  off  i 
id  that  insanity  itself  is 
suits  from  various  dises 
vays.  It  were  much  to 
have  exhibited  the  sligh 
larry.  But  with  the  grea 
18  Lord  PenzaTtce,  I  cai 
ands,  in  order  to  detern 
rriage  or  of  any  other  k 
deavour  to  gauge  the  ex 
d  to  ascertain  whether 
A  similar  doctrine  to 
5ase  was  propounded  by 
ity,  in  Smith  v,  Tebbitt 
b  that  doctrine  was  ovem 
nksv.  Goodfdlow  (A),an< 
);  and  if  it  has  been  discai 
to  testamentary  capacil 
respect  to  the  capacity 

I  6  Moore  P.  C.  341. 
L.R.,  5  Q.B.  649,  569. 
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contractaBg.    In  Banks  v.  Ooodfellow  (k),  Cockbum,  C.J.,  in  deli-        1881 
vering  the  judgment  of  the  Court,  said  : —  Peobatb. 

"It  is  essential  to  the  exercise  of  such  a  power  (i.6.,  the  power  of  making  a  will,  fn  the  Estate  of 
tbat  a  testator  shall  understand  the  nature  of  the  act  and  its  effects;  shaU  Doull. 
understand  the  extent  of  the  property  of  which  he  is  disposing;  shall  be  able  to 
comprehend  and  appreciate  the  claims  to  which  he  ought  to  give  effect;  and,  with 
a  view  to  the  latter  object,  that  no  disorder  of  the  mind  shall  poison  his  affections, 
pervert  his  sense  of  right,  or  prevent  the  exercise  of  his  natural  faculties;  that  no 
insane  delusion  shaU  influence  his  will  in  disposing  of  his  property  and  bring 
about  a  disposal  of  it  which,  if  his  mind  had  been  sound,  would  not  have  been 
made.  Here,  then,  we  have  the  measure  of  the  degree  of  mental  power  which 
should  be  insisted  on."    (p.  565.) 

This  language  as  applied  to  wills  does  not  essentially  differ 
from  that  of  Sir  John  Nicholl  in  Browning  v.  Reane  {I),  as 
applied  to  the  contract  of  marriage : — 

*'If  the  incapacity  be  such  that  the  party  is  incapable  of  understanding  the 
nature  of  the  contract  itself,  and  incapable  from  mental  imbecDity  to  take  care  of 
his  own  person  and  property,  such  an  individual  cannot  dispose  of  his  person  or 
property  by  the  matrimonial  contract  any  more  than  by  any  other  contract." 

I  think  the  result  of  the  authorities  as  they  at  present  stand 

may  be  thus  expressed  : — That  if  an  alleged  lunatic  is  found  to 

have  understood,  or  to  have  been  capable  of  understanding,  the 

nature  and   consequences  of   any  contract  into  which  he    has 

entered,  and  the  reasons  for  or  against  entering  into  it,  and  to 

have  been  actuated  by  the  same  motives  in  entering  into  it, 

having  the  will  as  much  under  control  as  if  he  had  been  sane, 

the  contract  will  be  upheld.     This  is  what  I,  discharging  the  part 

of  a  jury,  must  now  endeavour  to  find.    I  assent  to  what  is  said 

by  Mr.  Bisliop  (m): — 

*'The  question  is  in  a  case  of  marriage,  whether. the  aUeged  insane  person 
acted  rationally  regarding  marriage  and  the  particular  marriage;  not,  indeed, 
whether  he  acted  wisely,  but  whether  he  acted  from  the  impulse  of  a  mind, 
sane  as  respects  the  thing  done." 

But  undoubtedly,  evidence  that  the  mind  was  deranged  in  any 
way,  that  it  was  unsound  as  to  any  particular  subject  or  act, 
would  be  evidence,  often  very  cogent  evidence,  that  it  was 
altogether  unsound. 

The  first  observed  symptoms  of  cerebral  disease  exhibited 
themselves  in  Doull  on  a  voyage  to  Tasmania,  which  he  and  his 

{h)  LR.,  6  Q.B.  549.  (m)  Marriage  and  Divorce,  Vol.  1. 128, 

(0  2  PhilHm.  69.  5th  Ed. 
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1881  brother  Ronald  made  together  in  their  schooner  about  three 
Pbobatk.  weeks  before  he  was  sent  to  the  lunatic  asylum.  [His  Honour 
inthe^ateo/^^'^^^  «^a^  the  details  of  the  evidence  as  to  this,  and  as  to 
DouLL.  Doull's  subsequent  confinement  in  the  Kew  Lunutic  AsylurrL] 
The  evidence  shows  that  a  sudden  dullness  and  melancholy  took 
possession  of  Doull.  He  felt  ill  without  knowing  what  was  the 
matter,  complained  of  pains  in  the  head,  and  was  unable  to 
work.  Aftei-wards  he  suffered  from  delusions,  especially  from 
the  delusion  that  he  was  possessed  of  great  wealth.  He  became 
quarrelsome  and  even  violent^  and  his  memory  was  slightly 
affected.  Dr.  Fishboume,  who  was  medical  officer  at  Kew  when 
Doull  was  first  admitted,  pronounced  him  to  be  then  suffering 
from  general  paralysis  of  the  insane.  He  noticed  certain 
characteristic  twitchings  of  the  muscles  of  the  face,  slowness  of 
utterance,  and  a  difficulty  in  pronouncing  certain  consonants. 
These  symptoms,  being  unobserved  by  any  other  persons,  were 
probably  very  slight,  indicating  an  early  stage  of  the  disease.  The 
delusions  violence  and  loss  of  memory  had  disappeared  before  he 
was  released.  On  his  being  taken  out  of  the  asylum,  Taylor 
sa}'s  that  no  one,  to  see  him,  would  have  thought  there  was 
anything  wrong  with  him,  but  he  was  variable  in  his  talk,  and 
would  not  keep  to  one  subject. 

I  pass  on  to  the  events  of  the  week  in  which  Doull  was  mar- 
ried. Taylor  brought  him  on  the  Friday  from  the  asylum  to  his 
own  house  where  DouU's  mother  was  then  staying.  His  mother 
has  since  died.  He  was  slightly  excited,  as  might  have  been 
expected,  on  his  arrival,  but  kissed  his  relations,  and  conversed 
with  them,  principally  with  his  mother,  to  whom  he  promised  to 
be  good,  and  say  his  prayers  night  and  morning,  and  spoke 
gratefully  of  Taylor's  kindness  in  taking  him  out.  Going  to  bed 
he  had  a  fit,  which  lasted  about  five  minutes,  and  at  night  he  was 
restless.  The  Taylors,  by  way  of  precaution,  had  locked  him  in 
his  room,  his  mother  sleeping  outside  the  door.  The  next  morn- 
ing before  breakfast,  he  asked  his  mother  for  his  bank-book.  Sbe 
would  not  at  once  give  it  to  him,  but  put  him  off  with  an  excuse; 
instantly  he  became  irritated, threatened  to  give  her  in  charge,  and 
he  went  to  look  for  a  policeman.  Taylor  calmed  him,  and  the  book 
being  given  up,  he  was  pacified.     After  breakfast  Taylor  and  he 
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ent  into  town  together.  He  wanted  to  pay  a  debt  or  debts  con- 
victed before  his  arrest.  They  first  went  to  an  hotel,  where  "^ 
»oull  bad  a  score,  to  inquire  how  much  he  owed.  They  pro-  y^^ 
^eded  to  the  Savings  Bank,  and  Doull  drew  out  8{.  108.^  out  of 
hich  sum  the  hotelkeeper  was  paid.  Next  they  went  to  the 
lipping  oflSce,  where  Doull  got  his  sea-chest,  which  he  took  to 
roctor's  Hotel,  at  Batman's-hill,  and  there  deposited.  Doull 
d  his  business  at  the  bank  and  shipping  office  by  himself, 
lylor  remaining  outside.  On  leaving  Proctor  s,' Taylor  wished 
m  to  go  back  to  Emerald  Hill.  "  No,"  said  Doull,  "I  want  you 
I  go  and  see  my  girl,"  meaning  Mrs.  Tarrey.  Taylor  was 
irsuaded  to  accompany  him.  They  found  Mrs.  Tarrey  in  her 
)use,  and  stayed  there  for  a  while  talking.  She  was  then  living 
Cross-street,  Hotham.  Doull  offered  Mrs.  Tarrey  a  sovereign, 
ying,  "  Harriet,  youVe  been  very  kind  to  me  during  my  time 
the  hospital;  here's  a  sovereign  for  you  till  I've  more  to  give 
)u."  She  was  reluctant  to  take  the  money,  but  he  pressed  it  on 
Jr.  Doull  said  he  was  much  better,  that  he  was  going  to 
^illiamstown,  and.  would  return  in  the  evening.  Taylor  and 
oull  quitted  Mrs.  Tarrey's  together,  and  went  to  the  North 
elboume  railway  station.  There  Taylor  left  him,  Doull 
tending  to  go  to  Williamstown  to  see  his  brother  John,  which, 
fact,  he  did,  and  promising  to  return  to  Taylor's  house,  which 
5  did  not  do.  He  returned  in  the  evening  to  Mrs.  TaiTey's  alone, 
id  slept  that  night  in  her  house,  in  a  room  by  himself,  she  and 
IT  children  being  the  only  other  inmates. 
On  Sunday  morning,  the  marriage  was  arranged,  but  the  date 
)t  fixed.  He  said — I  use  her  words  here — "  Are  you  in  the  same 
ind  now  that  I  am  better?  I  will  be  steady,  I  am  quite  sane." 
be  expressed  a  fear  that  he  would  drink.  He  promised  he  would 
)t  Doull  not  having  come  home  on  Saturday  night,  Taylor 
nt  his  wife  and  daughter  on  Sunday  afternoon  to  Mi-s.  Tarrey's 
» look  for  him,  and  followed  himself.  Doull  was  sitting  before 
le  fire,  with  his  boots  off,  quite  at  home.  He  welcomed  Taylor 
hen  he  entered,  and  excused  himself  for  not  having  returned 
le  night  before,  and  said  he  would  come  over  to  see  him  the 
Bxt  day.  Conversation  ensued  between  Doull  and  the  Taylors 
>r  half  an  hour  or  more,  in  which  Mrs.  Tarrey  occasionally  joined. 
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1881        Taylor  noticed  nothing  ecoentrie  in  his  manner  or  conversatu 
Probata,     which  he  described  as  pretty  good.    DouU  was  asked  both 
1  the^iate  of  ^^^'Taylor  and  her  husband,  separately,  to  go  back  to  their  hou 
DouLu      and  declined;  but  was  not  pressed,  for  fear,  as  they  say, 
exciting  him.    Mrs.  Tarrey  did  not  urge  him  to  stay  with  h 
Nothing  was  then  said  to  the  Taylors  about  the  intended  mi 
riage.    After   the  departure  of  the  Taylors,  DouU  jested  wi 
Miss  Tairey,  who  had  come  in  during  their  visit,  nor  did  a 
notice  anything  eccentric  or  unusual  in  his  behaviour. 
^  On  Monday  morning,  Doull  told  Mra  Tarrey's  two  boys  that 

f  I  was  going  to  be  married  to  their  mother,  and  that  afternoon 

and  his  intended  visited  the  Taylors,  and  dined  with  them;  a 
Doull  told  them  also,  praising  Mrs.  Tarrey  when  alone  with  1 
sister,  and  saying  how  much  she  could  earn  by  washing,  ironu 
and  shirt-making.  Later  in  the  day,  Doull  and  Hamet  agn 
that  the  marriage  should  take  place  on  the  morrow,  which  ik 
a  public  holiday.  DouU's  reason  for  haste  was  that  he  shoi 
..  soon  be  going  away  to  sea,  but  a  holiday  was  selected  i 

ji    '  Houston's  convenience.    Doull  had  gone  out  that  evening 

himself  for  an  hour,  as  Harriet  states;  and  it  must  have  b€ 
during  this  hour  that  he  went,  as  Houston  tells  us,  to  M 
Lindsay's,  three  doors  off,  where  Houston  was  boarding,  a 
announced  his  approaching  marriage  to  them.  Houston  h 
known  Doull  for  twenty-one  years,  but  had  not  seen  him  : 
eleven  years  previously.  They  talked  of  old  times,  shipping,  a 
people,  which  Doull  seemed  to  remember. 

The  marriage  ceremony  occupied  from    fifteen    to   twee 

minutes,  and  the  filling  up  of  the  documents — for  which  Do 

gave  particulars — as  many  more.     The  minister  thought  from  i 

liveliness  of  DouU's  manner  that  he  had  taken  a  glass,  but  beyo 

seeming  elated  there  was  nothing  unusual  in  his  appearan 

Nothing  indicated  that  he  could  not  understand  what  be  m 

about.     There  was  no  huiTy  or  strangeness  in  any  of  the  parti 

I  '  Houston  says  that  he  had  treated  the  whole  party  to  liquor  tl 

morning,  but  he  is  contradicted  by  both    Harriet  and  M 

Lindsay,  and  his  memory  is  so  vague  that,  except  in  such 

^  matter  as  that  of  his  conversation  about  old  scenes  with  his  ( 

!  mate,  I  cannot  rely  upon  it.  * 
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After  the  marriage,  until  the  following  Friday  afternoon,  DouU        1881 
lived  quietly  with  Harriet.     He  drank  no  spirituous  liquor,  so  far    pkobate. 
as  she  knew.    He  passed  his  time  in  reading,  writing,  "^^^^^^S  /nthe^aUof 
with  Harriet,  or  talking  to  her  children — to  whom  he  was  very      Doull. 
kind.      On  the  Wednesday,  he  brought  his  box  from  Proctor's 
to  the  house  in  Cross-street.    Opening  it,  he  found  only  papers 
and  rags  where  he  expected  to  find  clothes.    He  was  annoyed, 
and  exclaimed,  "  These  wretches  have  taken  my  clothes.    L  think 
it  is  my  brother  Ronald" — a  very  improbable  supposition,  not 
likely  to  have  been  entertained  if  he  had  been  quite  sane.    But 
he  displayed  no  violence  on  this  occasion.    From  his  liberation 
until  the  Friday,  no  eccentricity  or  peculiarity  in  his  manner  or 
speech  attracted  Harriet's  attention.    Her  evidence,  as  far  as  such 
negative  evidence  can  be  corroborated  by  persons  who  had  only 
occasional  opportunities  of  seeing  DouU,  is  corroborated  by  every- 
body who  came  into  contact  with  him,  including  the  Taylors, 
truthful  witnesses,  as  it  appeared  to  me,  although  not  friendly  to 
the  applicant. 

A  day  or  two  after  the  marriage,  M'Qivem,  the  warder,  met 
DouU  in  Bourke-street,  and  they  exchanged  a  few  words.  He 
seemed  (to  use  the  warder's  words)  a  Uttle  elevated,  rejoiced,  but 
not  excited;  and,  to  those  who  did  not  know  him,  there  would 
have  appeared  nothing  the  matter.  On  Friday,  the  9th,  Harriet 
went  out  to  her  work.  DouU  came  to  fetch  her.  He  was  then 
apparently  the  worse  for  liquor,  smelt  of  it,  as  she  says,  and  told 
her  he  had  been  to  the  publichouse.  But  he  walked  home  with 
her,  and  slept  with  her  that  night.  On  Saturday,  he  rose  at  6  a.m., 
again  got  liquor,  though  not  enough  to  make  him  tipsy.  He 
breakfasted  with  Harriet,  who  walked  with  him  all  the  morning. 
They  dined  together,  and,  after  dinner,  he  lay  down,  but  presently 
he  stole  out  and  drank  again.  He  returned,  greatly  excited;  and 
then,  notwithstanding  her  efforts  to  prevent  him,  ran  out  of  the 
house  and  down  the  street.  He  was  stopped  by  a  policeman, 
taken  at  once  to  the  watchhouse,  and  from  thence  to  the  asylum. 

When  brought  back  to  the  asylum,  he  was  quite  stupid,  not 
understanding  anything  or  knowing  anybody,  or,  as  Dr.  Fish- 
boume  described  it,  in  a  complete  state  of  dementia.  Dementia 
properly  signifies^  I  believe,  an  absolute  loss  of  mind;  but,  in 

VX.R.,  Vol.  VII.,  I.P.M.  F 
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DouU's  case,  the  fatuity  was  only  temporary.  He  recovered 
sufficiently  to  be  again  let  out  on  probation,  and  afterwards  dis- 
charged. The  fact  of  his  being  discharged  would  not  prove  that 
^'^'dwlu*  '^^  was,  or  was  supposed  by  the  medical  officers  to  be,  completely 
restored ;  for  patients  are  sometimes  discharged  while  insane,  pro- 
vided they  are  harmless.  All  that  is  required  before  a  patient 
can  obtain  his  discharge  is  that  the  superintendent  should  certify 
to  the  Chief  Secretary  that  there  is  not  sufficient  cause  for  his 
detention  in  the  asylum. 

Between  January  and  May,  however,  I  collect  that  DouU's 
general  health  greatly  improved,  and  that  he  suffered  no  second 
relapse  until  August.  He  worked  a  little  at  times  on  the 
schooner,  but  he  was  weak  and  unfit  for  much,  having  been 
formerly  a  strong  man.  Three  witnesses,  besides  his  wife,  have 
spoken  to  his  mental  condition  during  that  period;  their 
landlord,  an  engineer,  Mrs.  Murphy,  an  occasional  visitor 
and  friend  of  Mrs.  DouU's,  and  Elizabeth  Tarrey.  They,  none 
of  them,  saw  anything  eccentric  in  his  conduct;  he  was  affection- 
ate towards  his  wife;  and  the  engineer,  who  conversed  frequently 
with  DouU  on  various  subjects,  says  that  he  always  spoke 
rationally.  DouU  talked  indeed  as  a  man  so  weU  off  that  he  had 
no  need  to  work,  which  was  scarcely  the  fact,  although  he  had 
borrowed  a  little  money  on  the  security  of  some  land,  and  was 
not  in  any  present  need.  His  state  during  this  period  is 
important,  as  showing  that  the  progress  of  the  paralysis  was 
slow,  and  that  a  long  interval  might  occur  without  his  exhibiting, 
to  ordinary  observers,  any  mental  aUenation. 

I  have  next  to  advert  to  certain  facts  which  have  been  adduced 
as  proving  a  preconcerted  scheme  of  Mrs.  Tarrey 's  to  possess  her- 
self of  Douirs  property,  knowing  him  to  be  mad.  [His  Honour 
tlien  reviewed  the  evidence  upon  this  point,  and  expi^essed  his 
opinion  that  the  conduct  of  the  appliccmt  did  not  warrant  such 
a  deduction] 

I  have  now  to  inquire  what  is  the  nature  of  the  malady  called 
"  general  paralysis  of  the  insane."  It  is  described  by  Dr.  Maudsley 
{Pathology  of  the  Mind,  ed.  1879)  as 

'*A  form  of  disease  which  is  characterised  by  a  progressive  diminntion  of 
mental  power,  and  by  a  paralysis  which  creeps  on  stealthily,  increases  gradually, 


.   f 
■  I 


Digitized  by 


Google 


VOL.  VIL]   INSOLVENCY,  PROBATE  AND  MATRIMONIAL  CASES.  83 

and  invades  progressively  the  whole  muscular  system.      The  concurrence  and         1881 
ooncarrent  increase  of  mental  and  motor  disorder  are  not  accidental,  but  constant ;  - 


the  patient  loses  the  power  of  performing  both  ideas  and  movements,  and  gets     Pbobate. 
worse  and  worse  gradually  in  both  respects  until  he  dies.     The  mental  symptoms  r  o,    . ,     .     , 
are  evinced  in  many  cases  before  there  is  a  trace  of  paralysis,  and  in  other  cases       Dqull. 
the  mental  and  motor  symptoms  appear  simultaneously"  (p.  435). 

The  same   writer  states  that  in  the  great  majority  of  eases 

there  are   extremely  exalted   delusions   of  personal  power,  or 

wealth,  or  grandeur;  that  the  motor  symptoms  are  noticed  first 

in  the  tongue  and  lips,  especially  in  the  articulation  of  words 

abounding  in  consonants;  and  that  there  is  a  tremulousness  in 

the  muscles  of  expression  when  they  are  put  in  action,  especially 

of  those  of  the  lips,  which  quiver  as  in  one  just  about  to  burst 

into  tears.     He  also  states  that  before  the  disease  shows  itself, 

it  is  not  uncommon  for  the  person  affected  to  have  suffered  from 

neuralgic  pains,  perhaps  intense  headaches;  and  further,  that  the 

mental  disorder  which  goes  along  with  the  motor  impairment  is 

remarkable  usually  for  an  extraordinary  feeling  of  elation,  but 

that  a  period  of  initial  depression  often  goes  before  the  outbreak 

of  excitement,  a  period  which  is  brief  and  transient  in  some 

instances,  but  in  other  instances  lasts  for  a  few  weeks,  during 

which  period  the   patient,  conscious   of  a  threatening  mental 

trouble,  may  complain,  amongst  other  things,  of  incapacity  to  do 

his  work,  and  is  depressed  and  apprehensive.      Outbreaks   of 

acut^  maniacal  excitement,  accompanied  by  violent  resistance  to 

control,  occur  frequently  during  the  progress  of  the  disease,  each 

of  them  being  usually  followed  by  a  notable  increase   of  the 

mental  weakness.     With  respect  to  the  duration  of  this  general 

paralysis,  and  its  intermittence,  Dr.  Maudsley  says; — 

"The  course  of  the  disease  is  towards  death,  an  end  which  it  usually  reaches 
within  two  or  three  years  from  its  commencement.  .  .  .  When  the  patient 
is  placed  under  proper  treatment,  and  taken  away  from  occasions  of  excitement, 
the  progress  of  the  disease  is  arrested,  the  symptoms  disappear  almost  completely, 
and  it  is  hoped  that  he  is  recovered ;  but  it  is  seldom,  if  ever,  a  real  recovery,  for 
sfter  a  time  the  symptoms  come  back,  very  soon,  probably,  if  control  has  been 
Temoved,  and  the  disease  goes  through  its  ordinary  course.  These  symptomless 
intermissions  are  certainly  so  long  in  some  few  cases  that  the  duration  of  it  is 
prolonged  much  beyond  the  usual  two  years."  (p.  442).  "  Both  motor  and  mental 
symptoms  may  come  and  go  at  the  beginning  of  the  malady."  (p.  436). 

So  far  as  Dr.  Fishbourne  was  examined  on  the  subject,  his 
statements  concerning  the  nature  of  the  disease  were  consistent 
with  the  passages  which  I  have  quoted;  but  these  are  fuller,  and 
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L        give  a  clearer  account  of  it.    I  have  examined  and  grouped  t] 

^^     evidence  in  this  case  with  so  much  minuteness,  because  I  feel  th 

"       -it  is  a  most  difficult  one,  and  I  desire  to  place  on  record  all  t 
tate  of  '  ^ 

-L.      facts  which  influence  my  decision,  for  the  consideration  of  t 
Court  above,  in  case  it  should  be  reviewed. 

Reading  the  evidence  by  the  light  of  the  extracts  selected  frc 
Dr.  Maudsley's  work,  can  anyone  fail  to  come  to  the  conclusi 
that  Doull  was  never  entirely  free  from  a  disease  affecting  t 
mind,  from  the  time  of  his  first  attack  until  his  death;  but  tb 
during  his  marriage  week  he  passed  through  one  of  the 
symptomless,  or  almost  symptomless,  intermissions  which  mig 
induce  strangers,  or  even  friends,  to  hope  that  he  was  entirely  i 
covered;  an  intermission  in  which  the  disease,  though  latent,  i« 
near  to  the  surface,  and  ready  to  display  its  symptoms  onaslig 
emotional  provocation?  That  is  my  unhesitating  conclusiou.  £ 
I  cannot  find  it  certainly  laid  down  by  any  of  the  doctora  w 
were  examined,  or  in  the  works  of  the  author  quoted,  or  in  a 
others  which  I  have  been  able  to  consult,  whether  a  man 
affected  as  Doull  could  or  could  not  be  at  any  time  competent 
understand  the  nature  and  consequences  of  a  contract  li 
marriage  and  the  reasons  for  or  against  it,  or  be  actuated  by  t 
same  motives  on  enteriug  into  it,  having  the  will  as  much  unc 
control  as  if  he  were  sane.  In  the  absence  of  medical  evidei 
to  the  contrary,  I  must  assume  that  he  could;  and,  if  he  could 
so,  then  the  evidence  satisfies  me  that  Doull  was,  on  the  ( 
November,  1877,  competent  to  enter  into  the  contract 
maiTiage. 

I  have  not  forgotten  Dr.  Fishbourne*s  opinion  that,  wl 
released  on  the  2nd,  Doull  was  not  in  a  fit  state  to  manage 
own  affairs,  and  I  hesitate  to  run  counter  to  the  opinion  o: 
scientific  man  on  his  own  ground.  But  that  opinion  is  only  p 
of  the  evidence  which  I  have  to  consider,  and  I  have  not  b( 
furnished  with  the  reasons  for  it.  He  does  not  mention  s 
symptoms  of  mental  alienation,  or — with  the  exception  of 
handwriting,  which  he  had  not  then  seen — of  paralysis, 
existing  at  that  time.  In  one  respect  Doull  was  unfit  to  take  c 
of  himself.  He  could  not  entirely  abstain  from  liquor,  althoi 
he  knew  how  disastrous  to  himself  the  consequence  of  his  tak; 
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ly  might  be.  On  the  other  hand,  Doull,  in  marrying,  was  ful- 
ling a  moral  and  legal  obligation — one  from  which  insanity 
ould  have  absolved  him,  but  which,  if  he  thought  himself  sane»  j 
3  was  bound  to  fulfil,  provided  the  other  party  was  willing.  His 
[•st  care  on  liberation  was  to  pay  his  debts,  his  next  to  visit  the 
Oman  he  had  promised  to  marry,  and  his  next  to  visit  his 
slations,  and  these  acts  were  spontaneous.  His  memory  seemed 
x)d,  both  as  to  recent  and  remote  events.  He  was  grateful 
iwards  those  who  had  been  kind  to  him.  Only  in  speaking  of 
is  brother  Ronald  did  he  indicate  any  probably  unjust  suspicion, 
'  any  perversion  of  moral  feeling.  His  conversation,  behaviour, 
id  appearance  were  those  of  a  perfectly  sane  man,  although 
ightly  elated.  He  was  treated  by  his  self -constituted  guardian, 
aylor,  as  capable  of  managing  his  own  business,  and  as  not  unfit 
» please  himself  in  the  matter  of  marriage.  Again,  in  marrying, 
3  was  consulting  what  he  conceived  to  be — and  in  my  opinion 
istly,  so  far  as  his  own  knowledge  of  his  malady  could  have 
jided  him — his  own  personal  comfort  and  benefit.  Self-interest 
one  of  the  strongest  motives  which  usually  actuate  sane  men. 
In  my  judgment,  therefore,  the  marriage  between  Daniel  Doull 
id  Harriet  Tarrey  was  valid,and  I  shall  make  the  Order  absolute, 
i  is  unnecessary  for  me  to  decide  whether  a  lunatic,  temporarily 
stored,  can  confirm  by  cohabitation  a  marriage  which  he  con- 
acted  when  insane.  Mrs,  Ash's  Case  {n)  is  an  authority  which 
ipports  Mr.  a'Beckett's  view;  but  I  cannot  at  present  see  how, 
the  marriage  were  absolutely  void,  it  could  thus  be  confirmed. 
I  think  I  ought  to  allow  the  costs  of  the  caveator  out  of  the 
tate.  His  testator  was  entitled  to  a  distributive  share  as  one 
the  next-of-kin  of  his  brother,  who  pre-deceased  him.  The  case 
as  peculiar,  and  at  the  first  blush  suspicious.  The  Order  nisi 
as  returnable  on  the  25th,  on  which  day,  on  the  application  of 
r.  Neighbour  for  the  caveator,  it  was  adjourned  for  a  week, 
fits  of  the  day  being  reserved.  The  Order  nisi,  granted 
I  the  11th,  was  not  served  until  the  19th,  and  the  ad- 
umment  was  asked  for  on  the  ground  that  the  caveator 
as,  through  the  shortness  of  the  notice,  unprepared. 
0  cause  was  shown  why  the  Order  was  not  served  sooner, 
(n)  Free.  Ch.,  203;  Freeman,  259. 
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1881        as  it  might  very  easily  have  been;   but  the  solicitor  for  tl 

Probate,    caveator  was  informed  that  it  had  been  obtained.     I  think  ] 

inthTEsiateof^^  not  bound  to  take  any  notice  of  it  until  it  was  proper 

DouLL.      served.    Telling  him  of  it,  and  not  serving  it,  just  left  him 

doubt  whether  to  summon  his  witnesses  or  not.     I  shall  dire 

that  Mrs.  DouU's  costs  of  that  day  be  paid  by  her  personal! 

Mrs.  Doull's  other  costs  to  come  out  of  the  estate. 

Proctor  for  applicant:  Daly. 

Proctors  for  respondent:  Pentland  Js  Roberta. 


P 


i-i 


May  12,  16,  In  thb  Will  of  GEORGE  LAMONT. 

17,  18,  20.     Practice  Probate^Act   No.  AQl—Revocaiion   of  probate-- yexl-o/'kin— Right 
June  13,  14.  inquiry — Discretion  qf  Court — Undue  inJlucTice, 

^^^'  ^''  Where,  upon  an  ordinary  ex  parte  application,  probate  of  a  will  has  been  grant 

/t/j      »/  A  ^-^  *^*  next-of-kin  are  not  entitled,  aa  of  right,  to  put  the  executor  upon  proof  of 
A^  X   *     ^i^*^  viU  P^'*  te^ea,  or  to  an  inquiry  as  to  the  circumstancea  attending  the  execution 
^i  I^</K:  ^^^       the  will. 

The  revocation  of  a  probate  is  a  matter  of  discretion,  depending  on  the  circv 
stances  of  each  case.  A  material  fact  influencing  the  exercise  of  such  discreti 
will  be,  whether  the  parties  seeking  the  revooation  were,  or  might  have  be 
aware  of  the  application  for  probate. 

On  an  application  for  revocation  of  a  probate,  the  Act  No.  427  allows  trial 
jury  or  vivd  voce  examination,  as  well  as  on  an  original  application  for  probate. 

In  order  to  set  aside  a  will  on  the  ground  that  visitors  to  the  testator  w 
excluded,  it  must  be  shown  that  the  will  was  the  result  of  such  exclusion. 

Observations  on  what  circumstances  will  amount  to  undue  influence  invalid 
ing  a  will. 

Rule  nisi  obtained  by  Catherine  M'Murtrie,  Margaret  Mi 
and  Mary  Goudie,  three  of  the  next-of-kin  of  George  Lamoi 
deceased,  calling  upon  Ebenezer  Farie  M'George,  John  NayL 
and  John  Punchard,  the  executors  named  in  the  deceased's  wi 
dated  the  30th  March,  1880,  of  which  probate  was  granted 
them  on  the  3rd  June,  1880,  to  bring  in  the  probate  and  pro 
the  alleged  will  by  good  and  sufficient  witnesses  or  otherwi 
show  sufficient  cause  why  the  alleged  will  should  not  be  pr 
nounced  null  and  invalid,  and  the  probate  therjcof  be  revoked. 
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The  Rule  was  obtained  on  affidavits  filed  by  the  applicar 
who  insisted  on  the  executors  filing  answering  affidavits  before  t 
case  came  on  for  argument.  The  affidavits  on  both  sides  W( 
very  voluminous.  The  general  tenor  of  the  case  made  on  beh 
of  the  applicants  was  that  the  testator  had  executed  his  will, 
which  he  gave  a  very  large  residuary  estate  to  the  execu 
M'George,  under  the  mental  control  of  a  Mrs.  Jackson,  who  p 
ported  to  be  a  spiritist  medium,  and  who  was  residing  as  the  vi 
of  M'George,  but  to  whom  she  was  not  married,  in  a  house  adjc 
ing  that  of  the  testator;  that  at  and  about  the  time  of  the  exe 
tion  of  the  will,  M'George  and  Mrs.  Jackson  obtained  control  of 
person  of  the  testator  and  excluded  his  relatives  from  access 
him;  and  that  the  preparation  and  execution  of  the  will  w 
procured  by  M'George  through  the  intervention  of  a  solici 
instructed  by  him.  This  case  in  all  its  aspects  was  denied 
the  answering  affidavits. 

Mr.  Webb,  Q.C.,  Mr.  Lawes  and  Mr.  Purves  moved  the  E 
absolute. 

Mr.  Holroydy  Q.C.,  Mr.  a' Beckett  and  Mr.  Williams  appea 
to  show  cause. 

Mr.  Webb  asked  that  the  case  might  be  heard  on  v 
voce  testimony,  or  set  down  for  trial  before  a  jury — The  affida^ 
are  exceedingly  voluminous,  and  will  take  a  very  long  time 
argue  on,  and  the  result  will  probably  be  that  the  case  will 
sent  to  a  juiy  after  the  arguments  on  the  affidavits  are  complet 

Mr.  Holroyd  opposed  this  course: — The  onus  of  proof 
entirely  on  the  applicants  for  the  Rule.  The  form  of  the  ap] 
cation  is  not  merely  to  have  the  will  proved  in  solemn  form, 
to  have  the  probate  revoked.  We  are  entitled  to  contend  i 
on  the  affidavits  that  the  Rule  should  be  discharged  without  go 
into  vivd  voce  evidence  or  getting  before  a  jury.  The  Rule  she 
never  have  been  granted  at  all,  as  the  affidavits  on  which  it 
granted  are  insufficient,  and  our  answering  affidavits  comple 
dispose  of  the  case  made  on  the  other  side.     After  the  affida 
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1881        are   read  and  argued  on,  the  Court  will  be  in  a  position  i 
Probate,    determine  whether  the  case  should  go  any  further. 

In  the  Will  qf       i#       Tir  t  r    •  i 

Lamont.         -m^.  Webb,  in  reply:— 

The  practice  in  such  cases  as  this,  is  that  affidavits  are  fil( 
and  witnesses  then  examined  vivd  voce.    The  jurisdiction  to  ha^ 
the  case  tried  on  vivd  voce  evidence,  is  undoubted:  Re  Lecerf  {a 
and  in  lie  Pyke  (6),  it  was  held  by  your  Honour  that  there  wi 
jurisdiction  to  direct  an  issue,  and  that  it  was  more  convenient 
try  the  case  on  vivd  voce  evidence.     This  is  now  a  proceedii 
under  "  The  Adminiatraiion  Act  1872"  (No.  427).     By  sec.  3  < 
that  Act  the  jurisdiction  theretofore  called  *' Ecclesiastical,"  is 
be  exercised  under  the  name  of  the  "Probate  Jurisdiction;"  ai 
sec  16  provides  that  the  practice  in  the  "  Probate  Jurisdictioi 
shall,  unless  where  otherwise  provided  by  the  Act  or  rules,  be  tl 
same  as  the  practice  under  the  "  Ecclesiastical  Jurisdiction."  In  j 
Pyke  (6),  in  the  old  **  Ecclesiastical  Jurisdiction,"  it  was  held  th 
the  power  to  grant,  involved  the  power  to  revoke,  probate. 
Wolfakehl  v.  Mitchell  (c),  issues  were  directed  under  the  gener 
jurisdiction  of  the  Court.    Sec  34  of  the  "  Administration  Ac 
gives  the  Court  power  to  direct  the  trial  of  an  issue  of  fact 
any  proceeding  under  the  Act,  and  this  is  such  a  proceeding. 

Mr.  Justice  Molesworth: — 

The  position  of  the  case  is  this: — ^The applicants  filed  affidavi 
and  required  answering  affidavits.  They,  therefore,  elected 
have  the  case  tried  on  affidavits.  I  must  go  into  the  case  befo 
I  can  direct  an  issue.  If  there  was  an  agreement  between  tl 
parties,  it  would  be  different.  The  case  has  been  launched  ( 
affidavits,  and  I  must  go  into  them. 

Mr.  Eolroyd,  Q.C.,  Mr.  a'BecJcett  and  Mr,  WiUiama  showi 
cause: — 

On  the  affidavits  there  is  no  evidence  that  Mrs.  Jackson  eith 
possessed  the  power  as  a  spiritist  medium  attributed  to  her, 
exercised  it  over  Lamont.    Even  supposing  it  is  shown  that  si 
had  an  exceptional  influence  over  the  testator,  that  is  not  enoug! 


(a)  6V.L.R.,  I.  9. 


(6)  1  W.  k  W.,  I.  E.  &  M.  20. 
(c)  ®  N.S.W.  Rep«.  (Eq.)  22. 
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it  must  be  shown  that  she  improperly  exercised  that  influence        1881 
over  him  as  regards  the  making  of  this  will.     That  is  not  shown     Pbobate. 
on  the  applicants'  affidavits,  and  is  expressly  disproved  by  the  .    thTwm  f 
respondents'  affidavits.  Lamont. 

In  all  the  cases  in  which  wills  or  deeds  have  been  set  aside  &s 
being  procured  by  undue  influence,  there  was  either  a  flduciary 
relationship  between  the  parties,  or  the  exercise  of  religious 
or  superstitious  influence,  or  direct  fraud:  Boyse  v.  Ro^- 
borough  (d);  Parfitt  v.  La/wleaa  {e)\  Longford  v.  Pur  don  (/). 
None  of  these  conditions  are  present  in  this  case.  Lamont  was 
not  a  weak-minded  man,  but  a  shrewd  man  of  business,  and  the 
will  was  the  result  of  his  feelings  of  gratitude  to  Mrs.  Jackson 
and  M'Qeorge.  It  was  a  reasonable  will,  and  in  accordance  with 
his  expressed  intentions  and  wishes. 

The  applicants  have  been  guilty  of  delay.  The  probate  was 
granted  in  June,  1880,  but  this  Rule  nisi  was  not  obtained  till 
March,  1881.  The  present  applicants  ought  to  have  lodged  a 
caveat  against  the  grant  of  the  probate.  The  onus  of  proving 
undue  influence  is  entirely  on  them,  and  they  having  failed, 
there  should  be  no  further  inquiry,  but  the  Rule  should  be 
discharged;  and  as  the  applicants  have  made  a  charge  of  fraud 
which  has  entirely  failed,  it  should  be  discharged  with  costs: 
Harrington  v.  Bowger  (g);  Bird  v.  Bird  (h);  Waters  v.  How- 
lett  0);  Stratton  v.  Stratton  (h). 

Mr.  Webb,  Q.C.,  Mr.  Lawes  and  Mr.  Purvea  in  support  of  the 
Rule:— 

On  the  evidence  it  is  apparent  that  Mrs.  Jackson  possessed 

a  peculiar  power  by  means  of  which   she  influenced   Lamont. 

That  such  a  power  may  exist  is  now  recognized  by  physiologists 

of  the  greatest  eminence,   such  as   Dr.  Carpenter,  one  of  the 

professors  of  the  University  of  London,  and  Dr.  Gregory,  one  of 

the  professors  of  the  University  of  Edinburgh.  The  former  says: — 

"  Induced  Reverie,  or  Electro-Biology. — In  the  course  of  that  important  series 
of  researches,  carried  on  about  thirty  years  ago  by  the  late  Mr.  Braid,  of  Man- 
chester, by  nrhich,  in  the  writer's  opinion,  more  light  has  been  thrown  upon  the 

id)   6  H.  L.  Cas.  2.  {g)  L.R.,  2  P.  A  D.  264. 

(c)    L.R.,  2  P.  &  D.  469.  (A)   2  Hagg.  169. 

(/)  LLR,  1  Chy.  Div.  76.  [j)   3  Hagg.  790. 

(il')  2  Lee  216. 
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1881  reflex  actions  of  the  cerebmm  than  by  any  other  inyestigations,  Mr.  6.  discoTend 

-  that  there  are  many  persons  in  whom  a  state  may  be  artificially  induced,  ] 


Probatk.     bling  profonnd  reverie— save  that  the  subjects  of  it  are  yet  more  amenable  thin 

* ,         the  subjects  of  natural  reverie  to  external  suggestions  conveyed  to  their  minds 

^"  /v  ^^*'^  ^^  through  their  senses ;  whilst,  in  the  absence  of  such  suggestions,  the  mind  (having 
in  itself  no  power  of  altering  the  current  of  its  ideas)  remains  as  completdy 
'possessed'  by  its  own  internal  train  of  thought,  as  it  is  in  profound  abstraction. 
This  state  may  be  superinduced  in  certain  susceptible  or  'sensitive'  indi?idiiali, 
upon  the  ordinary  waking  state,  without  a  previous  passage  through  the  stage  of 
insensibility ;  it  being  often  sufficient  for  its  induction  that  the  attention  should 
be  fixed  for  a  few  minutes,  or  even  for  a  few  seconds,  upon  any  object  whatever. 
By  'leading'  or  suggestive  questions  addressed  to  his  'sensitives,'  Mr.  B.  could 
not  only  bring  them  to  feel  any  kind  of  sensation  (pricking,  burning,  streaming, 
creeping,  and  the  like)  which  he  chose  that  they  should  describe,  when  magnets 
were  drawn  along  their  limbs,  or  elicit  descriptions  of  small  volcanoes  of  flame 
seen  by  them  to  issue  from  the  poles  of  the  magnet;  but  he  could  cause  their 
hands  to  be  powerfully  attracted  towards  magnets  or  crystals,  or  to  be  repelled  by 
them.  In  short,  he  could  repeat  all  the  phenomena  adduced  by  Baitm  Voq 
Reichenbach  as  proofs  of  '  odylic  force,'  and  this  as  well  without  magnets  as  with 
them,  provided  only  that  the  'subjects'  believed  that  some  operation  was  being 
performed,  and  were  led  to  expect  some  lesalt,**— Prmcipka  of  Mental  PkyMogy, 
5th  ed.,  1879,  pp.  548,  549. 

"There  is  no  end  to  the  strange  performances  which  may  be  thus  called  forth; 
but  they  are  all  referable  to  the  one  simple  principle  already  laid  down  as  the 
characteristic  of  this  state, — the  'possession'  of  the  mind  by  a  dominant  idea, 
which  the  individual  himself  has  lost  all  power  of  testing  by  his  previous  or 
present  experience,  simply  because  he  cannot  himself  direct  his  thoughts  to  any 
other  object.  Of  this  '  dominant  idea,'  introduced  by  suggestions  a&  extra,  all  hii 
actions  are  the  direct  expressions,  so  long  as  he  remains  possessed  by  it;  but  as 
soon  as  his  attention  is  directed  into  another  channel,  or  his  previous  idea  of  the 
necessity  or  of  the  impossibility  of  an  action  (as  the  case  may  be)  is  dissipated  by 
a  word,  a  sign,  or  a  look  on  the  part  of  the  individual  who  is  thus  directing  his 
thoughts  and  actions,  the  potent  spell  by  which  he  appeared  to  be  enchained  is  at 
once  dissolved,  the  effort  to  fuliil  the  supposed  necessity  immediately  subsides,  the 
most  violent  struggle  with  the  assumed  impossibility  at  once  comes  to  an  end«  and 
the  'subject'  appears  to  be  '  himself  again.'  Yet  he  is  not  so  in  reality;  for  his 
volitional  power  is  still  withdrawn  from  the  direction  of  his  thoughts,  so  that  the 
peremptory  conunand  of  another  exerts  its  former  influence  over  him,  even  after  a 
considerable  interval  may  have  elapsed.  It  is  impossible  to  state  how  long  this 
state  may  continue;  the  writer  has  himself  known  it  to  last  for  several  hours;  and 
he  is  inclined  to  think  that  the  biologised  '  subject'  does  not  usually  regain  his 
proper  control  over  himself,  until  he  has  experienced  the  renovating  inflilence  of 
sleep."— 76.,  pp.  556,  557. 

"  To  those  who  would  say  'There  is  no  proof  that  all  this  is  not  acted,' or, 
'  Nothing  can  be  easier  than  to  pretend  such  obedience,'  it  can  only  be  replied, 
that  as  the  proof  rests  upon  the  double  basis  of  the  conformity  of  the  phenomena 
to  known  principles,  and  the  character  of  the  '  subjects*—- these  phenomena  having 
been  frequently  presented  by  individuals  entirely  beyond  suspicion,  who  had 
never  previously  witnessed  such  experiments,  and  who  were  altogether  incredu- 
lous with  regard  to  the  reality  of  this  peculiar  state — their  genuineness  cannot  be 
fairly  called  in  question,  even  were  they  far  more  strange  than  they  prove  to  be 
when  carefully  investigated.  Those,  on  the  other  hand,  who  dispose  of  them  by 
turning  them  over  to  the  limbo  of  '  imagination'  have  more  reason  on  their  aidei 
for  it  is  quite  true  th%t  the  biologised  '  subject'  imagines  himself  to  be  something 
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different  from  the  reality,  and  that  it  is  from  his  perverted  conceptions  that  all         xggi 
his  strange  performances  proceed.      Bnt  it  is  clearly  from  the  suspension  of  - 


▼olitional  control  over  the  direction  of  the  thoughts  that  the  possibility  of  this     Pbobate. 
penrersion  arises."— /&.,  pp.  669,  660.  j^^  tiTwm  of 

"What  to  believe  as  to  that  diversified  series  of  phenomena  termed  *Mes-  J^mokt. 
merio'  and  'Spiritualistic,'  is  a  question  which  most  persons  have  at  times 
asked  themselves  during  the  last  few  years,  and  to  which  the  responses  have 
varied  with  the  amount  of  information  possessed  by  each  questioner,  with  his 
previous  habits  of  thought,  and  with  his  tendency  to  credulity  or  to  scepticism  ; 
his  love  of  the  marvellous  and  occult,  or  his  desire  to  bring  everything  to  the  test 
of  science  and  common  sense.  Some  there  are  who  persist  in  the  deter- 
mination to  disbelieve  in  the  genuineness  of  all  the  asserted  facts,  designating 
them  as  ''all  humbug,"  and  maintaining  that  none  but  fools  or  knaves 
could  uphold  such  nonsense.  Such  persons,  however,  must  now  find 
themselves  in  the  unenviable  predicament  of  being  obliged  to  place  some 
of  their  best  friends  in  one  or  other  of  these  two  categories;  since  it  is 
impossible  to  go  into  any  kind  of  society,  literary  or  scientific,  profes- 
sional or  lay,  gentle  or  simple,  without  finding  a  large  proportion  of  intelligent 
tnd  truthful  persons,  such  as  would  be  regarded  as  trustworthy  on  all  other 
subjects,  who  afl^m  that  they  have  been  themselves  the  actors  in  some  or  other 
of  the  performances  in  question;  and  that,  however  strange  the  phenomena  may 
seem,  they  are,  nevertheless,  genuine.  Others,  again,  admit  such  of  the  facts  as 
■eem  to  them  least  repugnant  to  common  sense,  but  without  attempting  to  give 
any  rational  explanation  of  these,  consider  that  they  have  sufficiently  disposed 
of  them  by  characterising  them  as  'all  imagination;'  not  informing  us,  how- 
ever, whether  it  be  the  actors  or  the  spectators  whose  imaginative  faculty  has 
been  worked  upon ;  or  in  what  way  the  mysterious  performances  of  a  clairvoyant 
or  a  medium  are  related  to  those  glorious  creations  which  have  sprung  from  the 
legitimate  exercise  of  the  ftnaginative  faculty  in  a  Shakespeare  or  a  Milton,  a 
Mozart  or  a  Beethoven,  a  Raffaelle  or  a  Turner."— /6.,  p.  611. 

"  The  most  important  contribution  to  the  elucidation  of  what  is  really  true  in 
mesmeric  and  (by  anticipation)  in  spiritualistic  phenomena  was  undoubtedly  that 
made  by  the  researches  of  Mr.  Braid,  on  that  state  of  artificial  or  induced  som- 
nambulism to  which  he  gave  the  appropriate  designation  of  hypnotism,  and  of 
which  the  principal  features  were  described  in  the  last  chapter.  For  while  this 
condition  may  be  induced  by  the  individual  himself  (or  herself)  without  any 
external  agency  whatever,  its  phenomena  are  so  essentially  the  same  with  those 
of  the  (so-called)  mesmeric  somnambulism  as  to  afford  the  most  valuable  assist- 
ance in  the  analysis  of  the  real  nature  of  the  latter.  It  has  been  shown 
that  the  hypnotised  subject,  like  the  natural  or  the  mesmeric  somnambulist,  is 
entirely  destitute  of  the  power  of  self-direction  over  either  his  ideas,  his  feelings, 
or  his  actions,  and  seems  entirely  amenable  to  the  will  of  another,  who  may 
govern  the  course  of  his  subject's  thoughts  at  his  own  pleasure,  and  may  thus 
oblige  him  to  perform  any  actions  which  he  may  choose  to  determine." — lb.,  pp. 
616,  617. 

"  That  the  imagination  would  supply  the  place  of  what  he  maintained  to  be  the 
real  mesmeric  influence  was  admitted  even  by  Dr.  Elliotson : — '  Mere  imagination 
was  at  length  sufficient ;  for  I  one  day  told  her  and  two  others  that  I  would  retire 
into  the  next  room,  and  mesmerise  them  through  the  door.  I  retired,  shut  the 
door,  performed  no  mesmeric  passes,  but  tried  to  forget  her,  walked  away  from 
the  door,  and  busied  myself  with  something  else — even  walked  through  into  a 
third  room,  and,  on  returning  in  less  than  ten  minutes  from  the  first,  found  her 
soundly  asleep,  and  she  answered  me  just  as  was  usual  in  her  sleep-waking 
condition.'  "—76.,  p.  623. 
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Professor  Gregory  says: — 

''The  subject  nuty  be  rendered  happy  and  gay,  or  sad  and  dejected,  angry 
leased,  liberal  or  stingy,  prond  or  vain,  pngnaoions  or  pacific,  bold  or  timid,  ho| 
al  or  despondent,  insolent  or  respectful,  ko.  He  may  be  made  to  sing,  to  shont, 
ingh,  to  weep,  to  act,  to  dance,  to  shoot,  to  fish,  to  preach,  to  pray,  to  deliver 
loqnent  oration,  or  to  excogitate  a  profound  argument.  All  this  the  mesmeru 
i  many  cases,  can  cause  him  to  do,  and  indeed  a  great  deal  more,  by  commandl 
lim  to  do  it,  as  I  have  often  seen,  nay,  as  I  have  myself  done.  I  have  heard 
leeper  give  a  lecture  on  temperance,  or  on  mesmerism;  I  have  heard  the  mt 
eautif ul  prayers,  the  most  poetic  imagery,  from  the  mouths  of  persons  who  in  th 
rdinary  state  were  quite  unequal  to  such  things.  And,  as  we  shall  see  hereaft 
11  this  can  also  be  done  when  the  subject  is  in  the  conscious  state," — Anin 
Magnetism,  2nd  ed.  1877,  pp.  13,  14. 

"In  such  instances  as  that  just  mentioned,  the  subject  is  put  to  sleep  by  1 
perator,  when  the  latter  is  in  the  same  room,  or  near  him.  But  this  also  may 
lispensed  with.  I  have  often  seen  persons  put  to  sleep  both  when  aware  of  1 
Dtention,  and  when  that  has  been  concealed,  by  the  operator  from  the  next  roo 
•r  the  floor  below  or  above.  The  fact  is,  that  with  a  susceptible  subject,  distai 
B  a  matter  of  little  or  no  moment.  The  influence,  whatever  it  be,  seems  to  tra 
o  any  distance,  like  light.'* — lb,,  p.  18. 

The  Courts  have  recognized  the  pretended  exercise  of  spiritis 
us  undue  influence;  so  also  a  spiritual  ascendency.  Lyon 
Home  (a);  Norton  v.  Kelly  (6);  Nottidge  v.  Prince  (c);  Midd 
on  V.  Sherborne  (cJ);  Qore  v.  Qahxigan  (e);  Hall  v.  Hall  (, 
Fulton  V.  Andrew  (g);  Smee  v.  Smee  (A). 

However  the  Court  may  view  the  evidence,  the  next-of-l 
lave  a  right  to  have  the  probate  brought  in,  and  the  will  pro^ 
ler  testes,  and  may  insist  on  having  the  case  tried  on  vivd  n 
;estimony.  The  grant  of  probate  after  advertisements,  is  oi 
inalogous  to  proving  the  will  in  common  form  in  England,  and  i 
lext-of-kin  have  a  right  to  insist  upon  its  being  proved,  per  tesi 
riiere  can  be  no  cross-examination  of  the  persons  swearing  \ 
iffidavits,  which  is  a  strong  argument  in  support  of  having  1 
jase  tried  on  vivd  voce  evidence.  Moreover  the  attendance 
(vitnesses  can  be  compelled,  but  there  is  no  means  of  co 
pelling  persons  to  swear  affidavits.  Re  Pyke  (j);  Re  Lecerf  i 
Bell  V.  Armstrong  {l)\  Satterthiuaite  v.  Satterthwaite  (i 
Finucane  v.  Gay  fere  (n) ;  Merryweather  v.  Turner  (o) ;  Fylet 

(a)  L.R.,  6  Eq.  656.  (h)  6  P.  Div.  84. 

(b)  2  Eden  286.  (j)  1  W.  &,  W.  (I.  E.  &  M.)  20. 

(c)  29  LJ.,  Chy.  857.  (*)  6  V.L.R.,  L  9. 
{d)  4  Y.  &  C.  358.  (1)  1  Add.  365. 
(e)  Millwood's  Eccl.  Cases  217.  {m)  3  Phillim.  1. 
(/)  L.R,  1  P.  &  D.  481.  (n)  3  Phillim.  408. 
{g)  7  H.L.  Cas.  448.  (o)  3  Curt.  811. 
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'yler  (p);  Wolfskehl  v.  Mitchell  (q);  Wytckerley  v.  Andrews  (r); 
loffman  v.  Norria  (s);  Ooddard  v.  Smith  (t);  Williams  on 
'xecutoi's  (5th  ed.)  299;  Rogers*  EcdesiaMical  Lmv  469. 

We  did  not  reject  the  oflFer  to  have  the  case  tried  on  vivd  voce 
ridence,  but  merely  said  that  was  not  the  proper  time  to  con- 
:der  the  proposal.  The  applicants  only  profess,  by  their  affidavits 
a  obtaining  the  Rule  nisi,  to  have  made  out  a  sufficient  pHmA 
me  case  to  call  for  a  further  inquiry. 

If  the  Court  should  discharge  the  Rule,  the  applicants  should 
et  their  costs  out  of  the  estate,  as  the  circumstances  were  suf- 
ciently  suspicious  to  entitle  them  to  come  to  the  Court  for  a 
ecision.  Goodacre  v.  Smith  (u);  Orton  v.  Smith  (v);  Davies  v. 
hregory  {w);  Mitchell  v.  Gard  (x)\  Summerell  v.  Clements  (y);  Dodd 
nd  Brooks'  Probate  Practice  813,  817. 

Cur,  adv.  vult 

Mr.  Justice  Molesworth: — 

This  is  an  application  by  some  of  the  next-of-kin  of  Mr.  George 
lamont,  formerly  of  Hawthorn,  to  set  aside  probate  of  his  will, 
ranted  to  Messrs.  M'George,  Naylor,  and  Punchard,  the 
xecutora. 

Lamont  was  a  Scotchman;  the  members  of  his  family,  to  whom 

have  to  refer,  were  a  sister,  Mrs.  Catherine  M*Murtrie,  wife  of 
)avid,  who  had  several  sons  and  daughters,  one  married  to  Mr. 
iilley,  resident  here;  a  sister,  Mrs.  Mary  Qoudie;  another,  Mrs. 
largaret  Muir;  and  a  brother,  Mr.  John  Lamont,  all  resident  in 
icobland;  John  has  a  son,  Mr.  George  Lamont,  resident  here. 

The  testator,  Lamont,  came  to  Victoria  in  1851;  acquired  some 
property.  Proposing  to  visit  Scotland,  he,  in  April,  1861,  made 
i  will,  leaving  to  his  sister  Mary,  1800Z.;  to  his  brother  JohU; 
loot.;  to  his  sister  Catherine,  llOOZ.;  to  his  sister  Margaret; 
ilOOi.;  the  residue  of  his  property  among  the  same  persons 
equally,  and  appointing  David  M'Murtrie  and  others,  executors. 
Ble  went  to  Scotland,  and  returned  in  1863.  He  lived  at  Stawell^ 
md  in  mining  and  other  speculations,  became  very  wealthy.     At 

(p)  2  Spink  69.  (w)  L.R.,  1  P.  &  D.  369.' 

(7)  8  N.S.W.  Reps.  (Eq.)  22.  {v)  L.R.,  3  P.  &  D.  23. 

(r)  L.R.,  2  P.  &  D.  327.  (w)  L.R.,  3  P.  &  D.  28. 

(«)  2  Phillim.  230  (n).  (x)  33  L.  J..  P.  &  D,  7. 

(0  L.R.,  3  P.  &  D.  7.  (y)  3  Swr.  &  Tr.  35. 
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he  was  occasionally  a  great  drunkard.  He  took  an 
the  subjects  of  spiritualism,  and  was  one  of  a  society 
sed  them.  When  visiting  Melbourne,  he  used  to  be  at 
rtrie  s  house. 

to  the  history  of  Mrs.  Maria  Teresa  Jackson,  an 
character  in  this  contest,  she  describes  herself  as  bom 
y,  and  by  the  discretion  and  command  of  her  parents 
a  husband  whom  she  accompanied  to  America,  where 
She  says  that  she  returned  to  Germany;  then  went  to 
sited  hospitals,  and  travelled  and  devoted  herself,  and 
,  to  charitable  objects;  that  she  then  went  to  Germany, 
ydney.  New  South  Wales,  where  she  remained  seven 
g  on  the  remains  of  her  property,  and  applying  part 
lie  uses ;  that  her  property  being  spent,  she  came  to 
and  became  acquainted  with  various  people;  that  she 
health,  and  met  with  Mr.  Jackson,  who  was  very  kind 
married  her  at  a  registrar's  office  in  1863,  and  lived 
ut  from  her  state  of  health  the  marriage  was  never 
ed;  that  he  took  a  house  for  her  in  Melbourne  and 
here,  remitting  her  means  for  support.  She,  according 
,  became  intimate  with  a  number  of  persons,  who  met 
•sed  on  various  subjects,  sometimes  God,  His  pro- 
id  the  beauties  of  nature;  sometimes  spiritualism, 
,  animal  magnetism,  electro-biology,  re-incarnation,  &c. 
ed  some  public  lectures  on  these  subjects.  She  appears 
nan  of  high  powers  in  conversation  and  declamation^ 
3  become  a  kind  of  priestess  in  this  society.  There  is 
nee  that  she  acted  as  a  spiritualist  medium,  which  she 
ies. 

lent  member  of  this  society  was  Mr.  James  Smith, 
ais  wife  and  family,  frequented  a  house  in  Flinders- 
e  the  meetings  of  this  society  were  held,  and  Mrs. 
^ed.  Some  people  regarded  her  as  having  a  peculiar 
fluencing  others.  She  says  herself  that  her  conversa- 
i  extraordinary  power  of  soothing  and  relieving  sick 
i  she  was  subject  to  trances,  and  during  them  wrote 
ivers  subjects  better  than  she  otherwise  could;  that 
)  thought  that  her  conversation  had  an  extraordinarily 
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elevating  power.    She  states  an  unusual  power  in  herself,  partly        issi 
as  described  by  others  with  whom  she  conversed.     A  weakness     Pbobate. 
came  over  her,  her  arms  swelled,  and  her  breastbone  felt  as  if  j^  aTwiU  f 
standing  out.     She  then  took  a  visitor's  hand  across  the  table,     Lamoitt. 
and  lost  consciousness ;  a  change  seemed  to  come  over  her,  and 
she  conversed  unconsciously.     Sometimes  suffering  pain,  she  also 
unconsciously  touched  people  on  the  head,  by  which  she  was 
relieved.    That  others  said  that  this  touch,  and  the  conversation 
with  the  person  touched,  had  an  extraordinarily  elevating  effect. 
Sometimes  the  person  whom   she  touched  joined  hands  with 
othei's,  and  an  extraordinary  effect  was  transmitted  through  the 
chain,  which  some  thought  they  felt,  others  did  not.     There  is 
evidence  that  some  of  the  persons  operated  upon  moved  accord- 
ing to  her  wishes.    Jackson  came  to  Melbourne  in  October,  1871, 
and  an  arrangement  was  made  that  he  and  his  wife  should 
separate,  he  being  relieved  from  supporting  her  by  her  admirers, 
including  Smith. 

In  February,  1872,  M'George,  who  had  an  employment  at  the 
Observatorj',  became  a  visitor  of  the  society  and  acquainted  with 
Mrs.  Jackson.  She  was  sick  and  he  attended  her,  and  in  a  very 
short  time  an  attachment  took  place  between  them,  which  led  to 
their  living  in  the  same  house,  and  his  principally  supporting  her 
there,  but  they  say  that  their  attachment  was,  and  is,  such  as 
between  brother  and  sister.  The  members  of  the  society,  how- 
ever, agreed  that  it  would  be  convenient  to  have  her  called  Mra. 
M'George,  and  she  since  has  been,  and  I  shall  call  her  so. 

In  this  state  of  things,  Lamont,  the  testator,  through  his 
spiritualist  acquaintance,  including  Smith,  was  introduced  to  the 
8ocietyatFlinders-street,and  wenttolive  there,and  heformedavery 
strong  sudden  friendship  for  the  M'Georges,  which,  as  M'George 
says,  showed  itself  by  his  requesting  him  in  August,  1872,  to 
give  up  his  employment  at  the  Observatory,  promising  that  he 
would  provide  for  the  maintenance  both  of  him  and  Mrs. 
M'George,  which  was  acted  upon.  Lamont  had  a  quarrel  on  a 
very  trivial  subject  with  his  associates  in  Flinders-street,  and 
left  them.  Miss  Ann  Trustrum  and  her  sister  Lucy,  since  de- 
ceased, wanted  boarders  to  live  with  them;  advertised,  and  in 
consequence  Lamont  went  to  live  with  them  in  June,  1875,  in 
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Cyprus-terrace,  East  Melbourne.  In  fulfilment 
M'George,  he,  in  consultation  with  him  and  £ 
.land  at  Hawthorn  in  M'Qeorge's  name,  and  buij 
an  expense  in  all  of  5000i.;  in  one  of  whi 
M'Georges  afterwards  lived,  and  Smith  in  the  ot 
was  to  pay  loOi.  a  year  rent  to  M'Qeorge. 

During  his  residence  with  the  Trustrums 
executed  a  will,  dated  21st  December,  1876,  throi 
his  solicitor,  to  whom  he  gave  written  instructi 
tations.  By  it  he  left  his  share  in  a  statior 
nephew,  Qeorge  Lamont,  subject  to  an  annui 
John,  for  life,  with  remainder  to  M'George. 
brother  John,  2500^.,  contingent  on  his  survivi 
bequeathed  to  his  sister,  Mary  Goudie,  2500!.,  an< 
of  his  property  to  M'George. 

In  October,  1877,  Lamont  went  to  live  with  \ 
Hawthorn.  Whilst  he  was  absent  in  the  cou 
1877)  there  was  a  question  between  Smith  and 
the  former  being  liable  to  pay  rent  to  the  latte 
part  with  M'George,  and  was  very  angry  with  S 
this  occasion  threatened  to  be  revenged  upon  M'< 
had  a  quarrel  with  the  M'Georges  about  anoth 
and  in  consequence  left  them,  May,  1878,  and 
According  to  M'George's  account,  Lamont  ha 
drunkenness  during  his  living  in  Flinders-strec 
bending  that  he  would  resume  that  vice,  con 
Trustrums  to  bring  him  back  to  them,  which  the; 
1878. 

About  13th  July,  1878,  Lamont  first  showed  i 
of  which  he  ultimately  died — stricture  in  the  gi 
duces  gradual  starvation.  It  is  incurable,  i 
mind,  and  mitigated  by  introducing  nutrimen 
titles,  or  by  artificial  means.  By  the  advice  of 
moved  to  Hawthorn,  to  the  house  which  Smi 
M'George  making  arrangements  with  the  Trusti 
live  with  him.  That  house  adjoined  the  othei 
that  people  passed  as  if  in  the  same  house. 
October,  1879.     The  house  was  furnished  well 
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^ed  as  its  master.     There  was  a  squabble  with  the  Trustrums, 

id  they  left  him,  6th  December,  1879.     Mrs.   M'Murtrie  had  ~ 

)t  met  him  for  a  long  time.     She  called  on  him  once  in  1874.  j^ 

18  wrote  to  him  23rd  March,  1880: — 

"I  received  last  mail  a  letter  from  Mary  (Ooudie),  saying  she  had  received  one 
m  you  letting  her  know  you  were  very  ill.  She  seems  very  grieved  to  hear  of 
especially  when  she  thinks  that  I  am  not  seeing  you,  so  both  Margaret  {Muir) 
1  she  most  particularly  request  me  to  go  at  once  to  see  you,  as  they  think  it  my 
tyas  an  eldest  sister;  so  if  you  have  any  wish  on  your  part  to  see  me  I  am 
ite  willing  to  do  so." 

On  27th  March,  his  doctors  had  a  consultation,  and  came  to 

e  conclusion  he  had  but  a  short  time  to  live,  which  was  com- 

anicated    to    him.      On    28th    March,    he    wrote    to    Mrs. 

'Murtrie: — 

"DsAB  Cathbrike,— I  have  for  a  long  time  kept  aloof  from  you,  because  of  my 
ig  experience  of  the  meddlesomeness  and  perhaps  unintentional  impertinence  of 
atives,  in  affairs  mental  and  material,  which  concern  me  and  me  alone;  and, 
hough,  perhaps,  you  would  not  of  yourself  take  part  in  such  proceedings,  yet 
D  are  so  closely  allied  with  those  who  have  done,  or  would  do  so,  that  you 
lid  not  in  my  mind,  be  disassociated  with  them;  nevertheless,  if  you  have  a 
d  wish  to  see  me,  now  that  I  am  so  ill,  and  if  it  would  ease  your  mind  of  any 
lable  concerning  me,  I  shall  be  pleased  to  have  a  visit  from  you.  Meantime,  I 
I,  fraternaUy  yours." 

On  the  29th  March,  he  was  preparing  a  draft  will^  which  he 
terwards  executed  through  Mr.  Hedderwick,  as  his  solicitor,  on 
Ith  March,  which  is  the  subject  of  this  litigation.  It  leaves  to 
lends  of  his  youth  and  persons  who  had  shown  him  kindness, 
^ies  in  all  5002.;  to  Mr.  Stiffe  and  children,  8002.;  to  LayzelL 
friend  who  had  lived  with  him  to  nurse  him,  10002.;  to  Naylor, 
half-share  in  a  crushing  machine,  leaving  the  other  half  and 
K)02.  to  his  nephew,  George  Lamont,  with  restrictions;  to  his 
other,  John,  10002.,  with  an  annuity  of  1002.  for  life;  to  his 
ster,  Catherine  M'Murtrie,  some  land  adjoining  land  of  her 
isband,  David,  and  also  10002.;  to  his  sister,  Margaret  Muir, 
K)02.;  to  her  son,  George  Muir,  30002.;  to  his  sister,  Mary 
audio,  50002.,  adding — "  This  I  would  have  supplemented  and 
ade  a  higher  figure,  had  she  been  discreet  enough  to  think  that 
could  attend  to  myself  and  my  own  aflfairs,  without  her 
icalled-for  interference  in  writing  to  others  in  Melbourne  about 
J  case/'  He  left  a  servant,  Susan  Blain,  502.  He  forgave  a 
ibt,  2082.,  due  by  Mr.  William  M'Murtrie,  brother  of  David 
LB.,  Vou  VIL,  L  P.  A  M.  O 
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eft  the  residue  of  his  estate  to  M'Qeorge,  ar 
itors  as  above.  His  death  occurred  13th  May. 
at  his  solicitor's  in  presence  of  all  concerned  ii« 
probate  obtained  regularly,  but  quickly,  3rd 
executors  valued  the  property  at  39,700i.  T] 
mce  that  that  was  too  low. 
e  application  I  have  to  deal  with,  made  on  behal: 
•s,  24th  March,  1881,  is  requiring  the  execui 
I  why  they  should  not  bring  in  the  probate,  ai 
Bd  will  by  good  and  suflBcient  witnesses,  or  oth 
lent  cause  why  the  alleged  will  should  not  be 
and  invalid,  and  the  probate  thereof  be  revo 
a  number  of  affidavits  filed  in  support  of  this 
ipon  the  executors  appearing,  the  applicants'  coi 
they  should  answer  the  affidavits  (which  they 
hroughout  insisted  that  the  next-of-kin,  as  a  ma 
t  require  the  executors  to  prove  the  will;  thai 
an  inquiry,  best  tried  before  a  jury;  and  n 
ttendance  of  witnesses. 

the  practice  of  the  Ecclesiastical  Courts  in  Ei 
different  ways  of  proving  wills^  in  common  for 
'per  testes,  and  after  proof  the  next-of-kin  mij 
ion,  and  there  were  distinctions  as  to  right  to  < 
bility  for  costs.  The  Act  15  Vict,  No.  10,  se< 
lourts  ecclesiastical  jurisdiction,  says  nothiug  oi 
Lce,  but  authorised  the  Court  to  make  rules,  ¥ 
)ing  newspaper  advertisements  as  to  notice 
nations.  There  is  an  instance  of  application 
tte  obtained:  Pyke,  In  re  (z);  which  was  support( 
of  one  witness  that  the  will  had  not  been  di 
Chief  Justice  offered  the  executor  an  optioi 
1  being  refused,  he  revoked  the  probate.  T 
il  to  the  Full  Court,  two  other  judges  and  my 
having  regard  to  the  probability  of  the  notice 
ules  not  reaching  persons  interested,  that  the 
^te  should  not  be  conclusive.  I  was  disposed  t 
Ihief  Justice,  but  my  brother  judges  held  on  tl 
(z)  1  W.  4  W.  (I.  £•  &  M.)  20. 
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circumstances  of   the  case  that  there    should  be  no  further 
inquiry.     This  is  then  an  authority  that  the  next-of-kin  cannot  ~ 
iave  an  inquiry  as  a    matter  of   right.     The  person  having  . 
)btained  probate  has  a  place  to  hold  until  displaced. 

The  Act  No.  427  altered  the  practice  as  to  probate,  &;a,  but  said 
lothing  as  to  revocation.  The  rules  framed  under  it  revived 
;he  system  of  notice  by  advertisement.  I  think  nothing  makes 
IS  adopt  the  English  practice,  but  that  the  revocation  is  a  matter 
^f  discretion  depending  on  the  circumstances  in  each  case.  A 
naterial  distinction  as  to  that  discretion  will  be  the  next-of-kin 
)eing  out  of  the  country,  not  aware,  in  fact,  of  the  application. 
)ne  of  the  co-applicants  in  this  case  was  here,  and  fully  informed 
if  the  will.  The  Act  No.  427  allows,  as  to  original  applications, 
rial  by  jury,  or  vivd  voce  examination,  I  think  upon  questions 
I  revocation,  according  to  circumstances,  the  same  might  be 
lone.    In  Be  Lecerf  (a),  I  had  a  vivd  voce  examination. 

One  ground  upon  which  this  will  is  assailed,  is  the  extra- 
irdinary  power  of  influencing  people  which  Mrs.  M'Qeorge 
possessed.  I  have  been  referred  to  books  as  to  the  powers  of 
Qesmensts,  &c.,  to  influence  others.  According  to  writers  sup- 
)orting  the  powers,  they  are  confined  to  persons  in  close  proxi- 
oity,  and  terminate  by  a  night's  sleep  of  the  party  operated  on. 
is  to  spiritism,  there  is  no  evidence  of  Mrs.  M'Oeorge  having 
;cted  upon  anybody.  There  is  evidence  that  she  did  exercise 
extraordinary  influence  over  some  people  by  her  tapping,  &c.,  and 
ler  affidavit  seems  to  indicate  that  she  partly  believes  in  herself ; 
)at  she  says  she  never  could  control  free  volition.  M'George's 
kffidavit  says  the  same.  There  is  evidence  that,  at  the  time  of 
operating  she  made  people  follow  her  about ;  but  this  is  contra- 
licted  by  the  only  person  named  as  being  aSected  and  others. 
But  nobody  seems  to  have  imagined  any  such  influence  as 
would  make  the  subject  of  it  go  to  a  solicitor  to  instruct  him 
)0  prepare  a  will  and  to  execute,  all  appearing  to  him  in  the 
)rdinary  course  of  free  discretion.  The  tapping  seems  for  years 
to  have  ceased  as  to  Lamont.  People  used  to  believe  in  magic 
[  find  no  case  in  which  it  was  sought  to  set  aside  a  will  or 
Dther  instrument  as  procured  by  magic, 
(a)  6  V.L.R.,  L  9. 
G  2 
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But  this  influence  by  tapping  may  be  regarded  in  anot 

that  Lamont  believed  Mi*s.  M'Qeorge  to  have  been  poj 

supernatural  powers  in  altering  his   character,  and,  1 

chose  her  or  M'Qeorge  as  an  object  of  bounty.     The 

evidence  that  he  ever  said  anything  of  the  kind.     1 

gratefully  of  both  her  and  M'Qeorge.    There  is  evidenc 

spoke  of  her  as  a  mesmerist.    Perhaps  her  head-tapping 

ential,  might  be  called  mesmerism.    If  we  believe  his  < 

tion  and  letters,  he  was  specially  incredulous.    In  his 

D.  Anderson,  6th  February,  1875,  he  says: — 

''Once  for  aU,  I  belong  to  no  sect  or  religions  organisation  or  'ii 
kind.  I  am  neither  a  follower,  disciple,  or  believer  in  any  man,  wo 
newspaper,  or  other  aathority  whatsoever.  As  regards  spiritism,  cnrio 
to  investigate  it  at  Stawell.  I  did  so  openly,  and  at  length  I  satisfied  ] 
it  is  of  and  from  the  deviL" 

From  various  letters  of  Lamont  he  appears  a  pious  th 
does  not  talk  of  Christ  but  in  some  passages  refers  to  t 
as  a  Christian  would.  I  discard  the  idea  that  he  was  w 
superhuman  influence  of  Mrs.  M'Qeorge  or  believed  that 
Einy.  He  found  M'Geoirge  and  her  agreeable  compani 
useful  to  him  in  various  matters  of  business,  M'George 
ELS  her,  and  attributed  to  them  both  his  reclamatic 
irunkenness,  by  advice  and  example. 

As  to  the  other  grounds  of  impugning  this  will,  he 
showing  a  gradual  alteration  of  intention  with  the  ch 
bis  property  and  feelings  towards  his  relations.  He  wa 
or  cold  terms  with  his  sister.  He  was  angry  wit! 
M'Murtrie  for  refusing  to  give  him  up  the  will  of  1861. 
angry  with  two  of  the  sons  for  seeking  money  from  1 
manner  which  he  thought  insulting.  There  is  evidem 
an  overheard  conversation  which  he  thought  regard 
Lilley  speaking  unfavourably  of  him.  He,  in  stron] 
according  to  several  affidavits,  denied  the  claims  of  relal 
but  did  in  some  degree  recognise  them  in  the  will  in  ( 
more  than  in  that  of  1876.  He  said  to  Punchard,  his  c 
about  it,  his  relations  were  like  a,  lot  of  cormorants,  an 
have  been  pleased  if  he  had  turned  up  his  toes  during  his  < 
bouts,  that  he  did  not  care  a  curse  about  any  of  then 
supposed  for  peace  sake  he  woidd  have  to  make  an  altej 
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a  will  he  made  some  years  before.     "  For  peace  sake,"  I  think        ^^^^ 
meant  that  he  conceded  something  to  the  common  opinion  that    Pbobatk. 
a  man  should  leave  property  to  relatives.  In  (Jie  wm  of 

Mrs.  Qoudie  seems  to  have  been  his  favourite  sister;  that  ^^^^* 
feeling  runs  through  all  the  wills.  In  the  last  will  he  refers  to 
her  having  offended  him  in  a  matter,  as  to  which  I  have  no 
distinct  evidence.  He  persisted  in  that  reference,  notwithstand- 
ing the  remonstrance  of  his  solicitor,  showing  a  detennination 
not  to  be  dictated  to. 

The  history  of  the  two  wills — ^his  giving  instructions  in  his 
own  writing  to  solicitors,  and  acting  so  far  as  they  saw  in  a 
manner  apart  from  all  dictation — is  most  satisfactory,  as  to  his 
intelligence  and  independence.  As  to  the  last,  his  state  of  health 
made  a  messenger  necessary.  He  employed  M'George,  and 
M'Oeorge  was  always  about  his  house,  and  therefore  in  the 
house,  not  the  rooms  where  the  will  was  executed.  [His 
Honov/r  examined  the  evidence  in  detail  as  to  the  alleged  undue 
influence,  cmd  proceeded:'} — Mrs.  M'Murtrie  gives  a  detail 
of  her  visits  and  attempted  visits,  as  to  which  she  says  that 
Mrs.  M'Qeorge  generally  managed  to  be  present,  and  in  other 
instances  that  the  M'Qeorges  endeavoured  to  prevent  her  going 
to  him  when  they  were  absent.  But,  on  the  whole,  she  did  see 
him  several  times  in  the  absence  of  the  M'Georges — once  alone, 
when  she  might  speak  as  she  pleased  to  him;  once  in  company 
with  Mrs.  Patterson,  who  appears  to  have  spoken  to  him  on 
religious  subjects  and  annoyed  him  (and  who  makes  no  affidavit). 
At  another  visit  Mr.  Layzell  was  present,  who  is  assailed  as  a 
partisan  of  the  M'Oeorges,  without  any  reason  to  support  it,  and 
whose  constant  attendance  on  Lamont  was  material  for  his 
health.  Mrs.  Lilley,  his  niece,  lived  very  close  to  him,  and,  after 
her  mother,  went  to  see  him,  but  found  Mrs.  M'George  in  the 
room.  She  says  that  when  she  left  him,  Mrs.  M'George  declined 
her  offer  to  assist  in  nursing  Lamont,  saying  he  disliked  the 
society  of  ladies,  and  that  the  visits  of  relations  always  made  him 
feel  ill  after,  and  that  he  had  scarcely  recovered  from  the  effect 
of  Mrs.  Patterson  s  talk.  Lilley  says  that  he  several  times  met 
Lamont  walking  near  their  houses,  and  that  he  spoke  to 
him  in  a  very  friendly  manner;  that  on   one  occasion  about 
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November,  1879,  he  spoke  to  M'George  about 
his  wife  to  visit  Lamont,  and  M'George  tolc 
.interviews  with  relatives  always  upset  and  an 
that  shortly  afterwards  he  called  to  see  him, 
to  Miss  Trustrum,  who  brought  an  answer  tl 
could  not  see  him.  Miss  Anne  Trustrum,  in  a 
speaking  of  Lilley's  visit,  says  that  upon  it  being  a 
Lamont,  in  M'Qeorge's  presence,  the  latter  said,  "  Oi 
is  he  to  come  up;  tell  him  he  cannot  see  Mr.  Lamon 
Lamont  was  'then  well  enough  to  see  anyone.  She  i 
her  going  to  Hawthorn  M'George  told  her  not  to  a 
to  see  Lamont  unless  he  or  Mrs.  M'George  was  pre 
Reeves,  who  was  a  servant  of  Lamont's  from  Septem 
March,  1880,  says  that  the  M'Georges  were  almost  < 
with  Lamont,  and  they  both  told  her  several  times 
anyone  who  called,  to  see  Lamont  when  they  were  oi 
subject  of  the  exclusion  of  visitors,  there  is  no  ev 
anybody  was,  in  fact,  excluded,  except  Lilley,  who,  \ 
his  account,  had  ample  opportunities  of  visiting  L 
where,  and  asking  permission  to  visit  him.  The  m 
exclusion,  as  represented,  was  that  Lamont  was  a^ 
visit,  but  M'George  took  upon  him  to  answer  for  him 
In  order  to  set  aside  a  will  in  regard  to  the  visiti 
tator  being  excluded,  it  should  appear  probable  that  1 
a  result  of  such  exclusion.  Now,  until  a  short  tim< 
death,  Lamont  was,  as  to  his  health,  a  man  complet 
going  about  his  business,  in  Melbourne,  and  at  a 
Stawell,  &c.  He  was  the  master  of  his  house,  recei\ 
remaining  in  it.  Naylor,  his  executor  in  January 
that  he,  without  difficulty,  saw  him  alone  when  he  v 
other  executor,  Punchard,  was  with  him  and  the  M 
three  weeks,  including  the  time  of  the  making  of  1 
constantly  with  him  alone  about  business.  A  ser 
Blane),  who  succeeded  Anne  Reeves,  says  that  after 
fined  to  his  bedroom  (middle  of  March,  1880),  he  use 
in  the  morning  if  he  would  receive  visitors ;  and,  if 
showed  visitors  in,  and  announced  them  to  him,  and  1 
at  his   discretion;   and  she  enumerates  persons  wl 
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alone.    His  family  were  not  excluded ;  because,  with  the  excep-        i88l 
tion  of  Lilley,  they  never  sought  admittance  until  after  the  will     pkobatb. 
was  made,  and  a  subsequent  exclusion  could  hardly  invalidate  it.      ^"^/i 
According  to  general  evidence,  Lamont  was  a  man  of  dictatorial     Lamont. 
disposition,  and  not  at  all  likely  to  submit  to  dictation;  a  very 
intelligent  but  opinionative  man.     His  letters  to  his  nephew  and 
others  show  this  in  a  clear  light,  and  the  strong,  distinct  will 
which   regulated  his  conduct.      I  have  omitted   to  detail  the 
M'Oeorge's  contradictions  of  the  affidavits  to  support  the  applica- 
tion, and  explanation  which  appears  probable. 

There  is  a  great  conflict  in  details  as  to  alleged  efforts  at  com- 
promise on  both  sides.  Unfortunately,  jurors,  and  sometimes 
judges,  are  prone  to  think  that  such  efforts  afford  evidence 
a^inst  persons  making  them,  and  that  makes  people  afraid  to 
make  them;  and  I  believe  that  here  the  parties  were  frightened 
out  of  a  compromise  which  would  have  been  judicious.  I  do  not 
regard  it,  but  I  think  Mrs.  M'George  was  throwing  out  hints  for 
compromise,  and  that  Mrs.  M'Murtrie's  husband  and  family  were 
negotiating  a  compromise  with  M'George,  by  which  they  would 
have  got  some  5000Z.  as  a  means  of  stopping  all  the  next-of-kin. 

On  the  whole,  I  find  some,  I  do  not  say  strong,  evidence  that 
the  M'Georges  had  designs  to  get  pecuniary  benefit  from  intimacy 
with  Lamont;  drew  largely  from  his  liberality;  took  much  pains 
to  keep  him  near  them,  and  to  make  themselves  agreeable  and 
useful  to  him;  had  much  influence  over  him,  and  spoke  unfavour- 
ably of  his  relatives,  to  dispose  him  to  leave  his  property  to 
themselves  in  preference;  took  some  steps  to  prevent  visitors 
being  alone  with  him,  to  secure  a  will  in  their  own  favour.  All  this, 
if  established,  I  think  will  be  insufficient  to  shake  a  will  such  as 
that  in  question,  following  a  will  such  as  that  of  1876,  showing 
an  intent  to  leave  the  bulk  of  his  property  to  M'George,  sup- 
ported as  this  is  by  the  facts  proved  by  the  solicitor  and  attesting 
witnesses  and  two  disinterested  executors  as  to  the  actual  execu- 
tion. I  do  not  think  the  case  made  calls  for  further  inquiry.  I 
have  to  refer  to  Boyae  v.  Itossborough  (6);  Parfitt  v.  Lawless  (c); 
Hall  V.  Hall  (cZ).     I  shall  refuse  the  application. 

(ft)  6  H.L.  Cas.  2.  (c)  L.R.,  2  P.  &  D.  469. 

(d)  L.K.,  1  P.  &  D.  481. 
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As  to  costs,  if  I  gave  them  against  the  astate,   i 

virtually  against  M'George,  the  successful  party.     ' 

.doubt,  I  refuse  to  give  the  executors  costs  against  the 

Proctors  for  applicants:  Farmer  is  DarvalL 
Proctors  for  respondents:  Crisp,  Lewis  <fe  Heddei^ 


lis  THE  Estate  of  MARGARET  TURNBULL. 

'  Practice  Prcbate  —  Married  tooman  having  separate  property  —  D 

sureties. 

The  Court  will  not  dispense  with  sureties  in  the  estate  of  a  mi 
having  property  to  her  separate  use,  although  the  husband  applyiu 
person  entitled  to  the  property. 

Mr,  TTooZ/ moved,  on  behalf  of  the  husband  of  th 
for  administration  to  her  estate,  and  to  dispense  with  : 

The  deceased  left  no  realty  in  Victoria,  but  left 
amounting  in  value  to  1442i.  The  husband  was  the  < 
entitled  to  the  property;  and  it  appeared  by  the  affidj 
ing  the  statement  of  assets  and  liabilities,  that  the 
debts  due  by  the  deceased.  She  became  entitled  to  tb 
under  her  father  s  will. 

Mr.  Justice  Molesworth: — 

The  deceased  was  a  married  woman,  having  prope 
separate  use,  and  she  may  have  incurred  debts, 
married  woman,  with  separate  property,  as  a  feme  s 
purposes  of  this  application. 

Administration  granted.    A 
to  dispense  with  sureties  n 

Proctors  for  applicant:  Blake  <fe  RiggaU, 
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Iv  THE  Will  of  KTJZABETH  DBWHUHST.  q^^  20. 

Practice  ProhcUe — ProhcOe  of  two  documents  conatitiUing  one  trill 


A  married  woman  ezecnted  a  Scotch  trust  disposition  and  settlement  by  virtue 
of  a  power  of  appointment.  Sabsequently  when  a  widow,  she  executed  a  will  in 
tile  English  form,  ratifying  the  trust  disposition,  and  disposing  of  property  to 
which  she  had  become  entitled  since  her  widowhood. 

JETeld,  that  probate  should  be  granted  of  the  two  documents  as  constituting  the 
wiU. 

Motion  for  probate  of  the  will  of  the  deceased,  who  was  a 
widow. 

On  the  6th  January,  1866,  the  testatrix,  being  then  married, 
executed,  under  and  by  virtue  of  a  power  of  appointment  in  her, 
a  trust  disposition  and  settlement  in  the  Scotch  form,  which  was 
attested  by  two  witnesses. 

On  the  28fch  February,  1878,  she,  being  then  a  widow,  duly 
executed  a  will,  disposing  of  the  sum  of  6000^.,  to  which  she  had 
become  entitled  since  her  husband's  death,  and  by  such  will  she 
ratified  and  confirmed  the  trust  disposition  and  settlement.  It 
was  now  sought  to  obtain  probate  of  the  deceased's  will,  as  con- 
tained in  the  trust  disposition  and  settlement  and  the  will. 

Mr.  a' Beckett  in  support  of  the  motion: — 
The  two  documents  together  constitute  one  will,  and  probate 
should  be  granted  of  both:  Re  Harris  (a). 


Per  Curiam  (6). 


Motion  granted  for  probate  of  the 
two  documents  as  constituting  one 
will. 


Proctors  for  applicant:  Hughes  <b  Michie. 

(a)  L.R.,  2  P.  &  D.  83.  (6)  Molisworth,  J. 
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In  THi  Will  of  CHRISTOPHER  NEVILLE  BAG< 

i-j^      **Dutie»  on  the  Estates  of  Deceased  Persons  Statute  1870"  [No.  3 
V  Personalty^Practice  Probate— Rule  nisi. 

The  different  portiona  of  the  British  Empire  and  its  several  < 
legislative  powers,  are,  on  the  question  of  probate  duties,  like  d 
alities,  and  a  variation  of  domicil  has  the  same  effect  as  a  differenc( 

Where  a  person  domiciled  in  Ireland,  at  his  death  left  persoi 
Victoria,— ^«^,  that  such  property  was  not  liable  to  payment  of 
Act  No.  388. 

Where  the  Master  in  Equity  refuses  to  issue  probate  without  pa 
the  decision  of  the  Court  as  to  the  liability  to  duty  may  be  properly 
a  Rule  calling  on  the  Master  to  show  cause  why  probate  should  no 
payment  of  the  duty. 

Rule  nisi  calling  upon  the  Master  in  Equity  to  sho 
a  writ  of  Tnandamua  should  not  issue,  or  an  order  si 
made  directing  him  to  issue  probate  of  the  will  of 
Neville  Bagot,  which  was  granted  on  the  20th  O 
without  payment  by  the  executor,  B.  W.  Bagot,  of  ar 
the  estate,  under  the  Act  No.  388. 

The  affidavits  filed  in  support  of  the  Rule  disclose< 
ing  facts: — The  testator  was  born  at  Bally  more,  ii 
of  Galway,  Ireland,  in  the  year  1822.  Having 
delicate  state  of  health,  he,  under  the  advice  of 
left  Ireland  for  Australia  in  1844,  with  the  i 
returning  on  his  restoration  to  health.  Havi 
short  time  in  Sydney,  he  went  to  South  Aust 
he  occupied  certain  squatting  stations  for  some  tim( 
wards  took  up  his  residence,  in  Victoria,  where  h 
owner  of  a  station  and  other  personal  property.  S 
having  recovered  his  health,  and  acquired  cons 
perty,  he  determined  to  return  and  purchase  a  h 
and  reside  permanently  in  Ireland.  In  1857 
converted  a  large  portion  of  his  Australian  properl 
and  returned  to  Ireland,  where,  after  spending  so 
looking  for  a  suitable  purchase,  in  1863  he  pure 
native  county  of  Galway,  within  a  few  miles  of  Bi 
Aughrone  Castle  estate;  and  subsequently  purchase 
adjoining  estates.    From  the  date  of  his  purchase  of  t 
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lastle  estate  it  was  his  residence,  and  the  testator  spent  large  sums 
1  planting  and  improving  the  estate,  and  was  residing  there  with 
lembers  of  his  family  and  his  servants,  at  his  death  in  May, 
877.  The  testator  frequently  visited  London,  staying  while 
lere  at  hotels,  but  always  spoke  of  Aughrone  Castle  as  his  home, 
ad  his  printed  visiting  cards  bore  only  the  address  of  Aughrone 
astle.  In  1867  the  testator  visited  Victoria  for  a  few  months, 
1  business  connected  with  a  station,  and  returned  to  Ireland 
■ter  an  absence  of  ten  or  twelve  months ;  and  this  was  his  last 
id  only  visit  to  Australasia  since  his  iSrst  return  to  Ireland  in 
J57. 

Probate  of  the  will  of  the  testator,  with  an  exemplified  copy  of 
16  will  annexed,  was  granted  by  the  Supreme  Court  of  Victoria, 
I  the  20th  of  October,  1881,  to  B.  W.  Bagot,  one  of  the  executors 
imed  in  the  will,  reserving  leave  to  the  other  executor  named 
come  in  and  prove.  The  statement  for  duty  was  filed  in  the 
aster  s  office  on  the  22nd  October,  when  the  affidavits  setting 
rth  the  facts  as  to  the  testator's  domicil  above  set  out,  were 
ad  by  the  Master,  who  did  not  object  that  the  evidence  of  the 
stator  s  domicil  being  in  Ireland  was  insufficient,  but  held 
at,  as  he  acted  only  in  a  ministerial  and  not  a  judicial  capacity, 
e  decision  of  the  Court  must  be  obtained  on  the  question  of 
bather  the  testator's  personalty  in  Victoria  was  liable  to  pay- 
ent  of  duty  under  the  Act;  and  refused  to  issue  probate  of 
e  will  unless  duty  was  paid  on  the  full  value  of  the  testator's 
rsonalty  in  Victoria,  which  was  sworn  at  45,600Z. 

Mr,  Billing,  Q.C.,  showed  cause: — 

The  recent  case  of  The  Queen  v.  Blaclcwood  (a)  decides  that 
lere  a  person  dies,  domiciled  here,  possessing  personal 
operty   outside   the    jurisdiction,   duty    must    be    paid    here 

the   whole    of   his   personalty,  and    it    will   doubtless    be 
ntended   that    the   converse  applies  in   this  case,  and  that 

duty  is  payable  on  the  personal  property  here  of  a  person 

ing  domiciled   elsewhere.      That,  however,   has   never  been 

cided,  and   there   is   now  an   appeal   to  the   Privy  Council 

nding  in  The  Queen  v.  Blackwood  (a).    The  Master  is  merely  a 

(a)  Ante  L.  400. 
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ministerial  officer,  and  could  not  decide  th< 
motion  is  misconceived.  [Mb.  Justice  Mo] 
some  doubt  in  BeWs  Case  (b),  whether  the  Ru 
the  Master,  or  against  the  Crown.  It  was  dec 
the  Crown.  If  the  Master  objects,  I  shoul 
Crown.  Mr.  a*Beckett  That  has  been  d< 
appeal  pending  in  Blackwood's  Case,  no  ord 
this  c&se  without  full  security  being  given, 
Oeneral  v.  Napier  (c);  Wallace  v.  i 
Thompson  v.  Advoca^-General  (e) ; 
Campbell  (/). 

Mr,  a' Beckett,  in  support  of  the  Rule: — 
ITie  Queen  v.  Blaclcwood  (g)  practical 
and  the  appeal  there  is  not  by  the 
executors.  [Mb.  Justice  Moleswobth. 
is  assumed  in  Blackwood's  Case,  yet  thei 
decision  on  this  point.  The  Act  can  o 
shapeless  mass,  to  be  licked  into  form  1 
The  whole  reasoning  in  Blackwood's  Co 
assumption  that  in  such  a  case  as  t 
be  payable.  If  that  is  not  so,  th( 
case  must  fall  to  the  ground.  We  are  en 
without  any  condition  at  all.  [Mb.  Just: 
difficulty  I  feel  is  that  this  is  a  Rule  to  th 
could  not  directly  appeal.  It  would  d< 
whether  he  would  allow  the  appeal  to  pn 
that  view  were  urged,  I  might  have  to  con 
not  have  the  Crown  formally  before  me  ir 
served.]  The  course  taken  in  this  case  fc 
Armytage  v.  Wilkinson  (h),  which  was  apj 
Council.  [Mb.  Justice  Moleswobth.  I 
as  to  the  jurisdiction  of  the  Court  in  some 
is  whether  the  Master  should  be  treated 
Court,  or  as  a  revenue  officer.] 

(6)  3  V.L.B.,  I.  26.  {€)  12  Ci. 

(c)  6  Ex.  217.  (/)  L.B,, 

(d)  L.R.,  1  Ch.  1.  ig)  Ante  ] 

(h)  3App.  Cm.  355. 
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Mr.  Justice  Molesworth:  issi 


I  have  to  deal  with  the  question  of  the  liability  of  the  repre-     probatb. 
sentative  of   the  late  Christopher  Neville  Bagot  to  pay  duty  j^  thTwiU  of 
under  the  Act  No.  388  on  a  portion  of  his  assets — 45,600i.  worth      Baoot. 
of  Melbourne  and  Hobson's  Bay  Kailway  shares.  Nw,  14. 

Bagot's  domicil  of  birth  was  Ireland.  He  afterwards  resided 
in  various  Australian  colonies,  including  Victoria,  and  was  pro- 
bably domiciled  in  it,  and  acquired  considerable  property.  He 
returned  to  Ireland,  purchased  considerable  property  and  a 
residence  there ;  paid  visits  to  England,  a  short  visit  to  Victoria, 
then  returned  to  Ireland  and  died  in  1877,  having  been  apparently 
domiciled  there  for  the  last  14  years  of  his  life.  Probate  of  a 
will  of  his  was  obtained  in  Ireland  by  Mr.  Barnard  Wm.  Bagot 
and  another  the  executors,  and  administration  cwm  testamento 
annexo  was  granted  by  this  Court  to  the  former.  The  Master  in 
Equity  refused  to  issue  probate  without  payment  of  duty  on 
this  property  until  warranted  by  an  order  of  Court,  and  he 
has  been  called  upon  to  show  cause  why  he  should  not  do  so. 

The  Act  No.  388  in  its  terms  imposes  a  duty,  according  to  ita 
language,  payable  by  all  persons  taking  probate  or  letters  of  ad- 
ministration to  any  person,  irrespective  of  his  country  or  domicil, 
measured  by  the  amount  of  the  property  and  relationship  of  the 
beneficiaries,  and  irrespective  of  the  nature  and  locality  of  the 
property;  and  it  would  be  competent  for  our  Legislature  to 
impose  such  a  payment  on  personal  representatives  as  a  condition 
of  practically  becoming  such,  and  thereby  tax  all  the  property  of 
persons  dying  domiciled  elsewhere,  wherever  situated. 

The  different  portions  of  the  British  Empire  and  its  several 
colonies  having  legislative  powers  are  as  on  this  question  distinct 
and  like  different  nationalities — an  Irishman  like  a  Frenchman 
to  us;  and  a  variation  of  domicil  has  the  same  effect  as  a 
difference  of  nationality.  If  the  testator  was  at  one  time 
domiciled  here  and  changed  his  domicil  for  Ireland,  he  was  as  a 
foreigner  to  us,  and  in  construing  this  Act,  no  distinction  can  be 
made  between  him  and  a  Frenchman.  Now,  whatever  may  be 
the  words  of  the  Act,  it  would  be  so  unfair  and  impolitic  to 
subject  the  property  of  a  foreigner  invested  here  to  a  tax,  that 
we  should  not  attribute  such  effect  to  them  unless  the  intent 
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1881  were  clearly  stated.  Suppose  the  case  of  a  foreigner  trading 
Probate,  l^ere  sending  goods  for  sale,  or  having  a  debt  for  goods  owing 
In  iMWiU  of  ^^  ^™'  ^^  investing  his  money  in  our  securities.  The  subject  is 
Baoot.  illustrated  by  various  authorities  to  which  I  have  been  referred, 
as  to  narrowing  the  words  used  in  Acts  to  persons  specifically 
within  their  reasonable  scope.  A  leading  authority  is  AttuM  v. 
Arnold  (j),  in  which  it  was  held  that  the  personal  property  of 
an  Englishman  domiciled  in  India  was  not  subject  to  legacy  duty 
though  brought  to  England.  In  Freke  v.  Carhery  (k),  it  is  taken 
for  granted  that  the  chattel  personal  property  of  an  Irishman  in 
England  is  not  subject  to  Thelvsaon's  Act,  40  Geo.  III.,  cap.  98, 
though  the  contrary  was  held  as  to  chattels  real.  In  Thompson 
V.  The  Advocate-Oenercd  (Z),  it  was  held  that  the  personal  pro- 
perty in  Scotland  of  a  Scotchman  who  died  domiciled  in  a  colony 
was  not  subject  to  legacy  duty.  In  WaUace  v.  The  Attorney^ 
OeneraZ  (m),  it  was  held  that  the  personal  property  in  England  of 
a  testator  domiciled  in  France  was  not  liable  to  succession  duty. 
So  as  to  one  domiciled  in  a  British  colony — Jeves  v.  ShadweU  (n). 
These  and  other  authorities  will  be  found  collected  in  The  Queen 
V.  Blackwood  (o),  recently  before  the  Full  Court.  The  exact  ques- 
tion there,  whether  the  peraonal  property  in  other  colonies  of  a 
domiciled  subject  of  Victoria  was  taxableunderthe  ActNo.388,  was 
decided  for  the  Crown,  but  it  was  assumed  by  those  arguing  that 
case,  and  the  Judges,  that  the  principle  of  the  liability  of  the 
foreign  personal  property  of  a  subject  of  Victoria  would  imply  the 
exception  of  the  personal  property  here  of  a  foreigner.  I  shall 
make  the  order  upon  the  Master,  as  sought. 

The  Judicial  Committee  of  the  Privy  Council  have  recognised 
the  proprietj''  of  raising  such  a  question  in  this  manner,  in  Army- 
tage  v.  Wilkinson  (p).  I  see  no  reason  to  suspend  the  operation 
of  this  order  for  the  result  of  an  appeal  to  the  Privy  Council  in 
Blaclcivood's  Case  (o),  to  which  the  representatives  of  Bagot  are  no 
parties.  Armytage's  Case  (p)  was  dealt  with  by  the  Privy  Council, 
the  Master  in  Equity  representing  the  Crown  interests.  I  sap- 
pose  the  same  may  be  done  here.    If  there  is  any  difficulty 

{j)  2  M.  &  Cr.  266.  (m)  L.R.,  1  Ch.  1. 

(ifc)  L.R.,  16  Eq.  466.  (n)   L.R.,  1  Ch.  1. 

(0  12  CI.  &  F.  1.  (o)   AnU,  Lb  400. 

{p)  3App.  Cm.355. 
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(iboat  it,  the  Crown  as  represented  here  may  sue  directly  under  1881 

the  provisions  of  the  Act  No.  388,  and  if  the  decision,  as  mine,  trobate. 
is  unfevourable  to  it,  may  take  the  sense  of  the  Privy  Council  j^  aTwiU  f 

by  appeal.  Bagot. 

Proctors  for  applicant:  Oillott  &  Snowden. 

Proctor  for  the  Master:  Sutherland,  Crown  Solicitor. 


In  the  Estate  of  JOHN  AUSTIN.  Nov.  24. 


Practice  Probate — AdnUnislrcUion  durante  minorUate— Notice  to  former  adminie- 

tratrix. 

Where  administration  durante  minoritate  has  been  granted,  and  the  person  daring 
whose  minority  such  administration  was  granted,  applies  for  administration, 
alleging  herself  to  have  attained  her  majority,  notice  of  the  motion  should  be 
served  on  the  former  administratrix. 


ilfjB.  Goldsmith  moved  for  a  grant  of  administration  de  bonis 
non  of  the  estate  of  John  Austin  to  Polyxena  Theresa  Austin, 
the  eldest  daughter  of  the  deceased.  The  deceased  died  on  the 
22nd  November,  1866,  intestate.  In  February,  1867,  administra- 
tion of  his  personal  estate  was  granted  to  Jane  Austin,  the 
deceased's  widow,  who  also  obtained  a  Rule  to  administer  his 
real  estate  in  the  following  April.  The  administratrix  acted  as 
such,  and  paid  the  deceased's  debts.  She  died  on  the  20th 
December,  1874,  leaving  a  portion  of  the  estate  unadministered. 
On  the  7th  November,  1877,  administration  de  bonis  non  of  the 
deceased  John  Austin  was  granted  to  Jane  Brodie,  during  the 
minority  of  the  present  applicant  and  her  sisters,  the  only 
Borviving  children  of  the  deceased.  Jane  Brodie  had  since  acted 
as  administratrix  of  the  estate,  portion  of  which  still  remained 
unadministered.  The  present  applicant  attained  her  majority 
on  the  4th  September  last. 

Mb.  Justice  Molesworth: — 

I  think  the  former  administratrix  should  be  apprised  of  the 
application  in  some  other  way  than  by  mere  advertisement.    If 
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is  in  the  colony,  I  think  a  notice  should  be  sc 
might  controvert  the  fact  that  this  lady  has 
ority. 

Motion  postponed  fo 
served  on  adtain 

roctors:  Emerson  <fc  Barrow, 


In  the  Eotatb  or  FREDERICK  WILLIAM  BOWli 

:tice  Probate^AdminUtrcUion  to  aitomey  under  poioer — Rew 
qf  guarantee  society — Affidavit  of  solvency, 

liere  administration  is  granted  to  an  attorney  under  power, 
Rations  as,  and  continues  in  office  like,  any  other  administrati 

le  Court  will,  on  motion,  where  the  attorney  who  has  obtaine 
i>een  served  with  notice  of  the  motion,  revoke  administration 
lis  previous  acts  as  administiator,  and  grant  administration  t 
appointed  the  attorney. 

'here  a  guarantee  society  becomes  surety,  there  should  be  a 
i  from  the  society  that  the  society  is  solvent. 


f onoN  that  the  letters  of  administration  grants 
ich,  the  attorney  under  power  of  Sophia  Bowm 
deceased,  be  revoked,  or  that  the  administratioi 
[liam  Lynch  be  declared  to  have  ceased  and  expi 
Qinistratioil  be  granted  to  the  said  Sophia  Bown 
^  W.  Bowman  died  on  the  26th  of  June,  1876,  inte 
perty  in  Victoria.  The  present  applicant,  his  wi( 
n  residing  in  New  South  Wales,  appointed  Wi 
3mey  in  Victoria,  for  the  purpose  of  obtaining  a 
the  deceased's  estate,  and  he,  as  such  attorney 
[  obtained  administration.  The  applicant  was  n< 
itoria,  and  was  desirous  of  obtaining  administrat 
I  having  the  administration  to  Lynch  revoked 
re  expired.  It  yras  also  sought  that  the  bond  o 
I  Finance  and  Guarantee  Company  Limited, 
tioe  of  tibe  motion  was  served  on  Lyndi. 


Digitized  by 


Google 


VOL.  Vn.]   INSOLVENCY,  PROBATE,  AND  MATRIMONIAL  CASES.  II3 

Mr.  Chldsmith  for  the  motion.  I881 

Cur.  adv,  vult        p^obatb. 
Mr.  Justice  Molesworth: —  ,  ,-— 

InikeBiBtaJleot 
Mr.  Fredk.  Wm.  Bowman  died  in  1876,  residing  in  New  South     BomiAN. 

Wales.  He  left  large  real,  and  some  personal  estate  here.  He 
left  a  widow  and  infant  children.  The  widow  obtained  adminis- 
tration of  his  personal  estate  in  New  South  Wales.  By  her  con- 
sent, a  brother  of  her  husband  obtained  an  order  of  administra- 
tion here  on  3rd  August,  1876;  but  that  was  not  acted  upon.  On 
22nd  June,  1877,  Mrs.  Bowman,  the  widow,  executed  a  power-of- 
attomey,  appointing  Mr.  Lynch,  a  Melbourne  solicitor,  to  obtain 
letters  of  administration  of  the  estate  of  the  deceased,  to  be 
granted  to  him  for  her  use  and  benefit,  and  until  she  should  duly 
apply  for,  and  obtain  letters  of  administration  of  the  estate  of  the 
deceased;  or,  for  the  purpose  of  consenting  to  the  granting  of 
letters  of  administration  to  any  other  person. 

Mr.  Lynch  duly  advertised  that  he  would  apply  for  adminis- 
tration to  be  granted  to  him,  the  attorney  of  the  widow,  leave 
being  reserved  for  her  to  take  out  administration  at  any  time 
thei-eaf  ter.  I  made  an  order  on  28th  June,  1877,  rescinding  the 
order  of  August,  1876,  and  that  administi-ation  of  the  estate 
should  be  granted  to  Lynch,  the  attorney-under-power  of  Mrs. 
Bowman.  When  I  make  such  orders,  I  mean  that  the  person  is 
appointed  because  he  is  attorney  of  the  next-of-kin,  &c,  but  that 
he  should  have  obligations  to  this  Court  and  all  other  persons,  and 
continue  in>  office  like  any  other  administrator.  The  Act  autho- 
rises the  Court  to  appoint  any  person  as  administrator,  and 
shifting  administrations  are  very  inconvenient  for  all  persons 
interested  in  the  estate,  and  dealing  with  the  administrator.  M^ 
attention  was  not  called  to  the  words  of  the  power  or  the 
advertisement,  or  I  might  have  shaped  the  order  differently. 

Mrs.  Bowman  is  now  here.  She  says  nothing  as  to  the  per- 
manency of  her  residence.  She  applies  that  the  administration 
to  Lynch  may  be  revoked,  or  be  declared  to  have  ceased  and  ex- 
pired, and  that  administration  of  the  estate  may  be  granted  to 
her.  I  have  felt  some  doubt  about  the  matter^  Lyndi  has  been 
served  with  notice,  and  does  not  oppose.  I  shall  order  thai 
administration   to  him  be    revoked,    confirming   his  previous 
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acts  as  administrator^  and  that  administration  be  g 
I,     widow. 

j^  .     It  should  be  seen  that  she  complies  with  the  rule« 

f«     security.    In  cases  where  private  persons  become  si 

is  an  affidavit  as  to  the  solvency  of  the  surety,  and  ii 

a  company  is  surety,  there  should  be  an  affidavit  t 

Master  that  the  company  is  solvent  for  the  amount : 

Proctors  for  applicant:  Phillipa  Jk  Cohen, 


Iv  THE  Will  of  JOHN  LESLIE  PHELPS. 
In  thb  Will  of  CHARLES  JOHN  TAYLOR 

"Duties  on  the  EeUUes  of  Deeeaned  Pereom  Statute  1870*'  {No. 
Duty — Master  in  Equity, 

The  Master  in  Equity,  in  determining  the  amount  of  duty  to  h 
'*  Duties  on  the  Estates  qf  Deceased  Persons  Statute  1870"  (No.  36 
decide,  and  should  decide,  on  the  question  of  domicil  on  the  n 
before  him. 


In  these  cases,  Rules  nisi  had  been  obtained  s 
Rule  in  Bagofs  Case  (a).  Both  the  testators  died 
England,  leaving  personalty  in  Victoria.  The  Ma? 
refused  to  issue  probate  unless  duty  was  paid  on  tl 
situated  in  Victoria. 

Mr.  a'Beckett  moved  the  Rules  absolute. 

Mr.  Worthington  appeared  for  the  Master  to  she 
No  doubt,  while  The  Queen  v.  Blaclcwood  (b)  remaii 
no  duty  is  payable  on  personalty  in  Victoria  in  sue 
present.  The  Master  in  Equity  is,  however,  a  me: 
of&cer.  The  question  of  domicil  is  one  requiring  juc 
and  evidence  as  to  it  should  be  given  to  the  Court 
cation  for  probate.  The  Master  should  not  be  calle( 
these  questions. 

(a)  AnU,  p.  106.  [b)  Ante,  L. 
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Mr.  Justice  Molbsworth:—  i881 

My  impression  is  that  the  Master  is  in  the  same  position  as  an     probate. 
excise  officer  claiming  too  much   duty,  and  if  too  much  be  j^  theWiU  e/ 
extorted,  he  takes  it  at  the  peril  of  being  proceeded  against  per-     Phelps. 
sonally,  or  that  a  writ  in  the  nature  of  a  mamJamtts  would  issue  '^'^tIy^r  ^ 
to  him.    The  Full  Court,  however,  and  the  Privy  Council  have 
adopted  another  view,  that  the  Master  is  an  officer  receiving 
instructions  from  the  Court.    There  may  be  defects  in  the  Act  as 
to  the  materials  to  be  laid  before  the  Master.    To  some  extent, 
rules  have  been  framed  by  the  Governor  in  Council.    I  think,  on 
the  whole,  the  Master  has  power,  and  on  the  existing  decisions 
should  decide  questions  of  domicil  on  the  materials  brought 
before  him. 

RvZea  absolute. 

Proctors  for  applicant  in  Phdpa*  Case:  Bennett,  Attenborough, 
WiUca  <fe  Nunn, 
Proctor  for  applicant  in  Taylor's  Case:  M.  H,  Dames. 
Proctor  for  the  Master  in  Equity:  Sutherland,  Crown  Solicitor. 


In  the  Estate  of  THOMAS  MCCARTHY.  y^ov.  24. 

Practice  ProbcUe—**  The  Administration  Act  1872"  {No.  427),  sec.  28^Motion  to       ^^^'  ^' 
assign  bond — Notice  to  sureties. 

The  Court  will  not  make  an  ex  parte  order  to  assign  an  administration  bond 
under  sec.  28  of  **  Tlie  Administration  Act  1872"  (No.  427).  Notice  of  such  a 
motion  should  be  given  to  the  sureties. 

Thomas  M'Cabthy  made  his  will,  dated  the  8th  January,  1876, 
but  appointed  no  executors.  He  died  on  the  11th  January,  1876, 
and  on  the  27th  April,  1876,  administration  c.ta.  was  granted  to 
John  M'Carthy  and  Martin  Eyan.  The  administrators  entered 
into  the  usual  bond  for  5000^.,  of  which  J.  F.  Hone  and  John 
Ryan  were  sureties.  John  M'Carthy  died  on  the  18th  February, 
1877,  and  Martin  Ryan  became  sole  administrator.  The  estate 
was  fully  administered  prior  to  the  5th  April,  1879,  and  on  that 
date  Martin  Ryan,  as  was  alleged,  in  breach  of  the  trusts  of  the 
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^ill,  mortgaged  the  lands  of  the  estate,  to  James  Coa 
nd  applied  the  money  to  his  own  purposes.  He  subs 
he  23rd  April,  1880,  borrowed  lOOOZ.  on  the  Ian 
Lustralian  Alliance  Insurance. Company,  and  thereou 
he  mortgage  for  600Z.,  and  appropriated  the  remaii 
is  own  uses.  An  equity  suit  was  brought  against  1 
ras  left  undefended,  and  a  decree  made  against  him 
)ctober,  1881,  directing  him  to  discharge  the  mort 
I3rd  April,  1880  (a).  Byan's  estate  was  sequestn 
ftiled  to  satisfy  the  decree. 

Mr.  Ooldamith  now  moved  for  an  order  under  sec 
idministration  Act  1872"  (No.  427),  to  assign  the  I 
lurpose  of  suing  on  it.  The  application  was  made 
lext  friend  of  an  infant  largely  entitled  under  the 
USTICE  MoLESWOBTH.  Has  notice  been  served  on  t 
Tie  Court  ought  to  hear  both  sides.  My  recollec 
uch  applications  should  be  made  on  notice].  The  A 
lotion  in  a  summary  way."  Williams  on  ExeaUcyi 
37. 

Mr.  Justice  Molesworth; — 
I  shall  require  notice  of  the  application  to  be  g: 
ireties. 

Mr.  Goldsmith: — 

According  to  the  English  practice,  a  Rule  nisi  is  gi 
3g  on  the  sureties  to  show  cause  why  the  bond  si 
ut  in  suit:  Dodd  and  Brook's  Prob.  Prac.  p.  682,  et. 

Mr.  Justice  Molesworth: — 

I  am  aware  of  that,  but  I  prefer  notice. 


Notice  of  the  motion  was  given,  and  on  this  day 
iie  words  of  sec.  28  was  granted,  the  sureties  not  ap[ 

Proctors  for  applicant:  Anderson  <Sk  Croker. 
(a)  Ante,  Eq.  136. 
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In  Re  WILLIAM  HERBERT  LEE.  I88I 


Pfomissory  note — Consideration—Judgment  procured  by  fraud— Order  nisi — Notice  Insolvency. 

of  objections,  _ 

Where  judgment  has  been  recovered  on  a  promissory  note  and  no  proceedings 
taken  to  impeach  such  judgment,  it  will  be  considered  final  on  an  Order  yiisi  in  insol- 
vency and  it  is  then  too  late  to  raise  the  defence  that  there  was  no  consideration 
given  for  the  note,  or  that  the  judgment  was  procured  by  fraud. 

Order  nisi  on  the  petition  of  A.  W.  Walters  for  the  sequestra- 
tion of  the  estate  of  William  Herbert  Lee. 

The  act  of  insolvency  relied  on,  was  not  satisfying  a  judgment. 
The  order  rdsi  was  served  on  the  21st  June,  1881.  No  notice  of 
objections  had  been  given,  and  the  respondent  now  sought  for 
leave  to  file  objections  nunc  pro  tunc  on  the  ground  that  he  was 
unable  to  serve  them  before,  as  he  lived  twelve  miles  from  Hor- 
sham, where  his  solicitor  resided. 

The  respondent  filed  an  affidavit  in  which  he  stated  that  the 
judgment  was  recovered  on  a  promissory  note  for  163i.  given  by 
him  to  one  J.  T.  C.  Heard,  that  when  the  promissoiy  note  fell  due, 
an  arrangement  was  made  between  the  respondent  and  Heard,  by 
which  the  respondent's  liability  on  the  note  was  discharged;  that 
the  petitioning  creditor  had  notice  of  these  circumstances,  and 
gave  no  value  for  the  note;  that  after  the  writ  on  the  note  was 
issued,  and  before  judgment,  the  respondent  met  the  petitioning 
creditor,  and  they  spoke  about  the  writ,  when  the  respondent 
told  the  petitioning  creditor  about  the  arrangement  made  with 
Heard,  and  he  replied  that  no  further  proceedings  would  be 
taken;  that  respondent  thereupon  instructed  his  solicitor  not  to 
defend  the  action,  and  the  petitioning  creditor  proceeded  to  sign 
judgment. 

Mr.  Topp  moved  the  Order  absolute. 

jMr.  Lawes: — 

The  respondent  should  have  leave  to  file  objections  now. 
The  affidavit  discloses  a  good  defence,  no  consideration  was 
given  for  the  note,  on  which  judgment  was  recovered,  and  that 
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1881       judgment  was  procured  by  fraud.     This  is  a  Court  of  equity, 
Insolvsncy.  a^  well  as  of  law,  and  will  take  cognisance  of  such  a  defence. 

Lbb.  Mr.  Topjp: — 

This  leave  should  not  be  given,  because  even  if  the  facts  in  the 
affidavit  are  true,  they  afford  no  defence  to  this  order.  The 
respondent  ought  to  have  either  defended  the  action,  or  pro- 
ceeded to  set  aside  the  judgment. 

Mb.  Justice  Stephen: — 

Judgment  has  been  recovered  against  the  respondent,  and  he 
cannot  now  deny  the  debt ;  there  must  be  some  finality.  K  a 
man  has  a  judgment  debt  against  him,  and  cannot  pay  it,  he  ought 
to  be  made  insolvent.  The  defence  of  no  consideration  might 
have  been  pleaded  to  the  action,  and  if  the  judgment  was  pro- 
cured by  fraud,  a  summons  should  have  been  taken  out  to  set  it 
aside.  When  a  judgment  has  been  recovered  and  not  impeached, 
it  is  considered  good  both  at  law  and  in  equity.    I  must  make  the 

order  absolute. 

Order  aheoluU, 

Solicitor  for  petitioner :  Pen^y,  for  DeCourcy  Ireland,  Horsham. 
Solicitor  for  respondent:    J.  A.  Farmer,  for  A,  J.  Twigg, 
Horsham. 


j^^^  25.  I^  »■  J^HN  PARSONS. 

**  Insolvency  Statute  1871"  {No.   379),  sees.  44,  45,  46— iVocOce  Insohenq/- 

Enlarging  order. 

Where  an  Order  nisi  was  not  served  on  the  respondent  in  time  to  give  him  four 
days  to  lodge  objections  before  the  rule  was  returnable,  the  Court  enlarged  the 
order  for  a  week,  and  directed  service  of  the  Order  nisi,  and  the  order  enlarging  it, 
on  the  respondent. 

Order  nisi  for  the  sequestration  of  the  estate  of  John  Parsons. 
The  order  was  made  returnable  on  this  day,  and  had  only  been 
served  on  the  respondent  on  the  23rd  August,  which  did  not  give 
the  respondent  the  four  days  within  which  to  lodge  objections 
allowed  by  sec.  45  of  "The  Insolvency  Statute'*  No  objections  had 
been  filed. 
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Mr.  M*Intyre,  for  the  petitioning  creditor,  asked  for  either  a 
postponement,  or  an  enlargement  of  the  Order. 

Mr.  Justice  Holroyd: — 

I  think  I  have  power  by  analogy  to  sec.  46  to  enlarge  the  Rule 
br  a  week.  The  Order  nisi,  and  the  order  enlarging  it,  must  be 
lerved  on  the  respondent  in  the  manner  prescribed  by  sec.  44. 

Solicitora  for  petitioning  creditor :  Crabbe  <fc  Kirby. 


In  eb  GEORGE  MARTIN. 

*lM>lvency  Statute  1871"  {No,  379),  sec,  136— Certificate— Dispensing  with  paying 
Is,  in  the  pound — Incurring  bad  debts — Mismanagement  in  business. 

Incurring  bad  debts,  or  giving  injudicious  credit,  is  mismanagement  by  a  man 
n  trade  for  which  creditors  may  insist  that  there  shall  be  no  dispensation  with 
;he  condition  requiring  the  payment  of  Is.  in  the  pound. 

Appeal  from  a  decision  of  the  judge  of  the  Insolvent  Court  at 
ttelbourne,  refusing  to  dispense  with  the  condition  of  paying  7«.  in 
ihe  pound.  The  insolvent  had,  in  July,  1880,  applied  for  a  dispen- 
sation of  the  condition,  which  was  refused  by  the  learned  judge  of 
;he  Insolvent  Court  at  Melbourne,  and  an  order  was  made  sus- 
}ending  the  grant  of  the  certificate  for  twelve  months,  but 
reserving  leave  to  apply  again  to  dispense  with  the  condition  at 
ihe  expiration  of  that  period. 

The  affidavit  of  the  insolvent  set  out  that  the  debts  of  the 
nsol vent's  firm  amounted  to  100,461i.  17«.  lOd.;  that  there  were 
10  private  debts  of  the  insolvent;  that  the  estate  of  George 
Martin  and  Company  was  in  course  of  realisation,  and,  until 
realised,  the  insolvent  could  not  state  what  his  estate  would  pay  in 
the  pound,  but  that  the  insolvent's  private  estate  would  not  pay 
Is.  in  the  pound  on  the  amount  proved ;  that  the  cause  of  the 
insolvency  was  the  failure  of  the  firm  of  Thos.  M'Comas  and 
Company,  in  which  the  insolvent  was  a  partner;  the  deprecia- 
tion in  the  value  of  wool;  and  losses  by  bad  debts,  by  the 
insolvent's  firm.     That  the  losses  of  the  insolvent's  firm  by  bad 
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1881  debts,  from  January,  1870,  up  to  the  date  of  the  se< 
iNsoLVBNCY.  t^®  6*^  March,  1879,  was  138,870Z.  4«.  Sd.,  which  inc! 
during  two  years  prior  to  that  order  amountiDg  to 
101,648Z.  168.  6d.  One  of  the  bad  debts  amounting  tc 
80,8822.  lla.  3d.  was  incurred  through  the  failure  of  c 
Brown.  Creditors  of  the  insolvent,  whose  debts  ai 
upwards  of  65,0002.,  consented  to  an  unconditiona 
being  granted.    The  grounds  of  appeal  were  as  follov 

(1)  That  it  appears  by  the  affidavits  filed  in  support  of  the  insol 
tion  for  a  certificate,  and  the  depositions  taken  in  the  matte 
insolvent's  estate,  that  the  failare  to  pay  7«.  in  the  poand  ha 
circumstances  for  which  the  insolvent  cannot  justly  be  held  responsi 
the  failure  of  the^insolvent's  estate  to  pay  7«.  in  the  pound  is  due  to  1 
debtors  of  the  estate  to  pay  the  amounts  owing  by  them  thereto,  an( 
cannot  justly  be  held  responsible  for  such  failure.  (3)  That  having 
amount  of  the  debts  proved  against  the  estate  of  the  said  insolvent, 
dispense  with  the  condition  of  payment  of  7«.  in  the  pound  thereon 
absolute  refusal  of  the  insolvent's  certificate,  which  the  court  has  d 
would  be  entitled  to  if  such  condition  were  complied  with.  (4)  ' 
proved  against  the  insolvent's  estate,  are  debts  for  which  Thomas 
insolvent's  partner  in  England,  was  liable,  and  the  said  Thomas 
obtained  a  certificate  of  discharge  from  such  debts,  under  the  pr 
**  Bankruptcy  Act  1869." 

Mr.  a' Beckett,  in  support  of  the  appeal: — 
Sec.  136  of  our  Act,  under  which  the  applicatioD 
taken  from  sec.  48  of  the  English  "Bankruptcy  Act  1 
differs  from  the  English  section  in  this  respect,  that 
confers  on  the  judge  the  right  which  in  England  i 
the  creditors.  A  liberal  view  should  be  taken  o 
The  inability  here  to  pay  78.  in  the  pound  arose  frc 
large  number  of  bad  debts  owing  to  the  estate,  more  ] 
Brown's  debt.  That  is  a  matter  for  which  the  insob 
be  justly  held  responsible.  This  is  a  renewed  applici 
the  dispensation  is  not  granted  the  insolvent  cam 
certificate  at  all,  owing  to  the  large  amounts  of  the 
that  is  too  great  a  punishment  to  inflict  on  an  insolvc 
merely  been  unfortunate.  Sec.  136  refers  not  to  mc 
dence,  but  to  very  censurable  conduct. 

Mr.  La/wea  for  the  Colonial  Bank,  an  opposing  cred 

The  proper  course  was  for  the  insolvent  to  appei 

first  order  refusing  the  dispensation.    There  are  really 
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materials  in  the  present  affidavits.  They  merely  show  that  the 
id  debts  were  more  than  they  were  said  to  be  at  first.  Gross  i^ 
3gligence  was  shown  by  the  way  in  which  this  enormous 
nount  of  bad  debts  was  incurred.  The  debts  were  allowed  to  ^ 
)  on  constantly  increasing;  and  the  grossest  negligence  was 
iown  in  allowing  Brown  to  constantly  increase  his  debt  without 
siting  any  security  from  him. 

Mr.  Hamilton  for  the  Union  Bank^  and  Bank  of  New  Soutii 
^ales,  opposing  creditors: — 

The  consent  of  some  of  the  creditors  is  no  reason  for  dispensing 
ith  the  condition :  Re  Discon  (a).  The  statements  as  to  losses 
6  too  vague,  and  general;  accurate  details  should  be  given: 
eDyte(b);  Re  Millilcen  (c);  Re  Arnold  (d). 

Mr.  a'Beckett  in  reply. 

Cut.  adv.  vult. 

Mr.  Justice  Molesworth: —  ^ 

This  is  an  appeal  from  the  learned  judge  of  the  Insolvent 

[)urt  refusing,  as  to  the  certificate  of  Mr.  Martin,  to  dispense 

ith  pa}rment  of  7^.  in  the  pound. 

On  the  20th  August,  1880,  the  learned  judge  made  an  order 

[spending  the  certificate  for  a  year,  and  on  that  application 

fusing  to  dispense  with  the  payment  of  78.,  reserving  leave  to 

solvent  to  renew  the  application.     After  the  expiration  of  the 

»r,  the  insolvent  renewed  the  application  to  dispense.     The 

imed  judge  had  a  difficulty  about  the  renewed  application 

at  the  fonner  application  prevented  it,  except  upon  varied 

Eiterials,  into  which  I  need  not  enter,  but  shall  treat  the  appli- 

tion  as  upon  the  materials  furnished  for  both  applications. 

It  is  said  for  the  insolvent  that  the  cause  of  his  inability  to 

y  7«.  in  the  pound  was  bad  debts  which  became  due  to  him  in 

e  course  of  trade,  and  that  that  was  a  circumstance  for  which 

e  insolvent  cannot  justly  be  held  responsible.     The  allowing  of 

kd  debts  or  giving  injudicious  credit  is  mismanagement  by  a 

an  in  trade,  and  I  do  not  see  why,  speaking  generally,  it  is  not 

i  injury  to  creditors  for  which  they  might  insist  that  there 

(a)  5  A. J.R  171.  (c)  4  V.L.R.,  I.  71. 

(6)  2  V.L.R.,  I.  47.  id)  6  V.L.R,  I.  39. 


Digitized  by 


Google 


INSOLVENCY,  PROBATE,  AND  MATRIMONIAL  CA 

hould  be  no  dispensation.      In   particular   insta 

6  otherwise.  But  here  no  excuse  is  presentee 
ig  bad  debts.  I  have  heard  arguments  as  to  a  prii 
[r.  Brown,  who  appears  indebted  to  the  insolv( 
5,1002.  He  had  running  dealings  with  the  insolve] 
872,  his  debt  was  17,0002.,  and  it  went  on  from  th 
ig  year  after  year.  It  is  not  merely  that  the  orig: 
ot  enforced,  but  the  increase  was  allowed.  The  fix 
rom  this  would  be  that  the  insolvent  and  his  firm 
lanaged  their  business  in  allowing  such  a  class  of  d 

I  dismiss  this  appeal,  with  costs  to  be  taxed,  the 

pplied  in  part  payment. 

AppeaZ  dismisaedi 

Solicitors  for  appellant:  BeuTiett,  Attenborough,  W 
Solicitors  for  Colonial  Bank:  Moule  &  Seddon. 
Solicitors   for   Union    Bank:    Bennett,  Attenb(yi 

7  Nunn. 

Solicitors  for  Bank  of  New  South  Wales:  Malle 
)  Stewart. 


In  rb  MARTIN  RYAN. 

'Insolvency  Statute  1871"  {No,  379),  wc.  ^--Practice  Insolvei 
jurcU  of  affidavit— Notice  of  objection. 

The  objection  that  there  is  an  omission  in  the  jurat  of  the  a£S< 
petition  in  insolvency,  ii  a  special  objection  of  which  notice 
nder  the  **  Inwlvency  Statute  1871"  (No.  379),  sec.  45. 

Order  nm  for  the  sequestration  of  the  estate  of  ] 
l^he  jurat  to  the  petitioning  creditors  affidavit  ran 
Sworn  at  Melbourne,  in  the  colony  of  Victoria,  thi 
f  October,  in  the  year  of  our  Lord  one  thousand  e 
,nd  eighty-one."  The  Order  nisi  recited  that  the 
worn  on  the  14th  October.     No  notice  of  objection 

Mr.  Taylor  moved  the  Order  absolute. 

Mr.  Fink  showed  cause,  and  took  a  preliminary  c 

The  jurat  is  bad  on  account  of  the  omission,  and, 

affidavit  cannot  be  looked  at  at  all.     This  is  an  ob 
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pears  on  the  face  of  the  proceeding,  and  is  open  now.  By  rule 
of  the  Insolvency  Rules,  the  affidavit  must  conform  to  the  "j^ 
juirements  of  the  ''Common  Law  Procedure  Statute."  [Mr. 
rsncE  MoLESWORTH.  Rule  49  does  not  apply.  Can  I  go 
hind  the  order  now?  It  is  a  different  thing  objecting  now  to 
6  order  obtained  on  such  an  affidavit,  and  objecting  to  the 
ler  being  granted  on  it.]  We  could  not  take  the  objection 
fore.  The  date  is  material,  and  the  jurat  is  therefore  bad:  Re 
oyd  (a);  Duke  of  Brunsiuick  v.  Harmer  (6);  Doe  v.  Roe  (c);  Re 
^phenson  (d);  Blackwell  v.  AUen  {e)\  Frost  v.  Hayward  (/) 
hbett  V.  Oldjield  (g).  The  Court  has  looked  behind  an  order 
the  petition:  Re  Cooper  (h), 

Mr.  Taylor,  contra: — 

Notice  should  have  been  given  of  this  objection,  The  other 
le  should  have  applied  by  summons  to  set  the  order  aside,  on 
e  ground  that  the  affidavit  on  which  it  was  obtained  was 
fective.  It  is  now  too  late  to  take  the  objection.  All  the 
ses  quoted  arose  on  the  application  for  the  rule. 

Cur.  adv.  vult 
Mr.  Justice  Molesworth: — 

This  is  a  Rule  nisi  for  the  compulsory  sequestration  of  the 

tate  of  Martin  Ryan.  An  objection  was  taken  on  behalf  of  the 
jpondent  that  the  jurat  of  the  affidavit  of  the  petitioning  cre- 
tor  on  which  the  rule  was  granted,  had  the  date  &s  to  the  day 
t  filled.  There  was  no  notice  of  objection  given.  The  Rule 
91  is  all  right  on  its  face.  I  think  this  was  a  special  defence, 
which  notice  should  be  given  under  the  Act  No.  379,  sec.  45, 
iave  formed  no  opinion  as  to  the  objection  if  it  had  been  pro- 
rly  presented. 

Rule  absolute. 

Solicitors  for  applicant :  Taylor  &  Manton. 
Solicitor  for  respondent:  Read. 


[<•) 

15  Q.B.  682. 

(«) 

7  M.  ft  W.  146. 

[b) 

19  L.J.,  Q.B.  456. 

(0 

10  M.  ft  W.  673. 

W 

1  Chitty  228. 

(a) 

16  M.  ft  W.  469. 

(<0 

1  W.  Ic  W.,  I.E.&M.  U. 

W 

2  V.L.R..  I.  82. 
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In  rs  GIUSEPPE  RANGAN. 

"LiMlvency  atcUuU  1871"  {No.  379),  «ec.  37,  8ub8ee$.  6,  8— Prt 
debt^D^endant*8  casU—Aet  of  insolvency — Debtor' %  nn 

Costs  of  a  defendant  in  an  action  oonstitnte  a  good  petitioninj 
on  which  a  debtor's  summons  may  be  granted,  which  may  form  i 
an  act  of  insolvency  under  sec.  37,  subsec.  6,  of  the  "Jnaolven 
(No.  379). 


Order  nisi  for  the  sequestration  of  the  estai 
Rangan,  on  the  petition  of  Qustave  Sarfatti. 

The  respondent  had  brought  an  action  in  the  S 
against  the  petitioning  creditor,  and  a  verdict  was 
defendant.  The  defendant's  costs  amounted  to  492. 
together  with  interest,  costs  of  writ,  and  sheriff's  f 
to  532.  2d.  5d  Execution  was  issued  and  returne 
On  the  21st  of  September,  1881,  the  petitioner  can 
summons  to  be  taken  out  against  the  respondent  f( 
532.  2s,  5c2.,  and  for  the  space  of  fourteen  days  s 
issue  of  such  summons  the  respondent  neglected  to 
or  compound  for  the  same.  This  was  the  act 
relied  on. 

Mr,  Lawes  moved  the  Order  absolute. 

Mr,  FuUerton  showed  cause: — 

A  defendant's  costs  do  not  constitute  a  go( 
creditor's  debt:  Re  HoUowood  (a)  governs  this  case 
is  not  sufficient  to  support  a  petition,  a  debtor's  su 
not  have  been  granted  on  it.  This  point  is  still  o 
spondent:  Be  MacDonald  (6).  [Mr.  Justice  Mol 
Holloiuood  (a)  does  not  go  so  far  as  to  say  that  o 
constitute  a  good  petitioning  creditor's  debt  with 
debtor's  summons.]  If  the  creditor  cannot  petiti 
sec.  6,  he  cannot  have  a  debtor's  summons. 

(a)  6  V.L.R.,  1. 78.  (6)  5  A.  J.R.  42. 
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Mr.  Lawea,  in  support  of  the  Order: —  1881 

Re  HoUowood  (c)  is  inapplicable  to  the  present  case.     It  was  iksolvkncy. 
decided  on  sec.  37,  subsec.  8,  and  turns  on  the  express  words  of        J~ 
that  subsection,  "in  a  proceeding  instituted  by  such  creditor."  This     Rangan. 
proceeding  is  under  subsec.  6.     Costs  may  form  a  good  petition- 
ing creditor's  debt. 

Mr.  Justice  Molesworth: — 

The  act  of  insolvency  was  in  not  satisfying  the  debtor's 
summons.  The  statement  that  execution  was  not  satisfied  is  not 
the  ground  on  which  the  order  was  made.  Holding  that  the 
petitioner  could  not  be  a  petitioning  creditor  under  subsea  8,  is 
not  saying  that  he  cannot  be  a  petitioning  creditor  at  all.  The 
two  things — what  would  constitute  a  good  petitioning  creditor's  • 
debt,  and  what  would  constitute  an  act  of  insolvency  under 
subsea  8 — are  quite  distinct.  I  never  had  any  doubt  that  judg- 
ment of  nonsuit,  or  indeed  any  judgment,  ascertaining  a  liability, 
was  sufficient  to  constitute  a  good  petitioning  creditor's  debt. 
The  doubt  I  had  was  whether,  under  subsec.  8,  it  was  sufficient 
to  maintain  an  act  of  insolvency.  In  Re  HoUowood^  (c),  I  inad- 
vertently granted  an  order  nisi,  thinking  Re  AUan  (d)  governed 
the  case.  I  overlooked  the  words  of  subsec.  8  as  to  judgment 
being  recovered  in  a  proceeding  instituted  by  the  petitioning 
creditor.  I  think  in  this  case  the  debt  is  sufficient  to  maintain 
the  petition. 

Order  absolute. 

Solicitors  for  petitioner:  Pentland  dk  Roberta. 
Solicitor  for  respondent:  Roy. 

(c)  6  V.L.R.,  L  78.  (d)   6  V.L.R.,  L  26, 
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In  KB  GEORGE  PORTCH. 

jj^y  Debtor's  Summons^Seeured  creditor —  Valuing  security —*  *  Ituolw 
{No,  379),  seen,  12,  13,  38,  15— Insolvency  Rules  1,  48—**  7 

5.  dence  1864"  [No.  197),  sees.  3, 20. 25—Appealr-AffidavUs—l 

ings'* — Removal  of  **  records" — Judge* s  order — Certified  eo 

24.  ^^y  of  proceedings, 

I.  It  is  not  necessary  for  a  secured  creditor,  m  order  to  obtain  a  < 

).       either  to  realise  or  valae  his  securities,  or  to  offer  to  give  them 
valued. 

The  words  ''  sufficient  to  support  a  petition  for  sequestration, 
**  Insolvency  Statute  1871,*'  apply  to  the  amount  of  the  debt,  i 
securities  held  by  the  creditor. 
,  On  an  appeal  from  an  order  on  a  debtor's  summons  in  a  Distri 
vency,  all  the  papers  in  the  matter  should  be  forwarded  to  1 
Melbourne,  under  Rule  1  of  the  Insolvency  Rules. 

Affidavits,  used  on  a  debtor's  summons,  are  not  "proceedings' 
Court,  within  the  meaning  of  Rule  48,  and  no  judge's  order  is  i 
removal. 

Effect  may  be  given  to  the  general  intention  of  an  Act  of  Par! 
cular  case  not  clearly  provided  for. 

The  words  ''papers  in  the  estate,"  in  Rule  1  of  the  Insolvi 
include  all  papers  connected  with  any  matter  in  the  custodjf 
whether  records  or  not. 

Papers  forwarded  by  post  from  a  district  court  to  the  chief  cl 
under  Rule  1,  are  not  "removed"  from  the  Court  of  Insolvency 
structively  in  its  possession. 

There  is  nothing  in  •*  The  StaJtule  of  Evidence  1864" 
obliges  an  appellant,  under  the  **  Insolvency  Statute  1871,"  t 
copies  of  proceedings  in  the  Insolvency  Court,  or  authorises  tJ 
to  use  such  copies. 

Sees.  20  and  25  of  **  The  StcUute  of  Evidence  1864  "  apply  ob 
evidence  is  being  received,  and  where  the  person  authorised 
to  determine  whether  it  is  admissible,  and  do  not  apply  to  ; 
•*  Insolvency  Statute  1871. " 

Sec.  75  of  the  **  Insolvenaj  Statute  1871"  does  not  apply  to  an 
statute,  which  is  not  a  proceeding  in  an  action  so  as  to  be  staye 

Appeal  from  an  order  of  the  judge  of  the  Court  ol 
Wangaratta,  dismissing  a  debtor  s  summons  by  the 
tralasia  against  George  Portch. 

The  bank  claimed  that  1182Z.  Is.  4d  was  due  to 
held  securities  from  Portch,  some  of  which  it  hi 
and  the  amount  now  claimed  was  the  balance  left 
after  the  realisation  of  such  portion  of  the  securitiei 
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mitted  for  the  debtor  that  the  bank  was  bound  to  realise  or  value  1881 

its  remaining  securities  before  proceeding  by  debtor's  summons.  Insolvenot. 

The  learned  judge  dismissed  the  debtor's  summons  with  51.  5«.  J^^ 

costs,  and  from  this  order  the  bank  now  appealed  on  the  following  Portch. 

grounds: — 

(1)  That  the  decision  of  the  said  judge  dismissing  the  said  debtor's  summons 
WAS  contrary  to  law  and  against  the  eyidenoe.  (2)  That  the  evidence  produced  at 
the  hearing  of  the  motion  to  dismiss  the  said  debtor's  summons  on  the  said  15th 
day  of  July,  1881,  sufficiently  proved  that  the  said  George  Fortoh  was  indebted 
to  the  Bank  of  Australasia  in  an  amount  exceeding  50^ ,  and  that  the  said  bank  had 
failed  to  obtain  payment  of  the  said  debt  after  using  reasonable  efforts  to  do  so. 

Dr.  Dobaon,  S.G.,  for  the  appellant: — 

No  reasons  for  his  decision  have  been  sent  down  by  the 
learned  judge.  The  learned  judge  would  appear  to  have 
dismissed  the  debtor's  summons  on  the  ground  that  the  bank' 
should  have  valued  its  securities  before  proceeding  further,  but 
that  is  not  necessary:  Ex  parte  Mauritz  (a);  Be  Tupper  (6); 
Re  MdcDonaZd  (c);  Be  Lyon  (d).  There  are  only  two  defences 
available  on  a  debtor's  summons,  1st,  that  no  debt  is  due,  and 
2nd,  that  the  amount  does  not  exceed  50{.  The  debtor's  summons 
and  affidavits  which  had  been  forwarded  to  the  chief  clerk  of 
the  Court  of  Insolvency  at  Melbourne  by  the  chief  clerk  of  the 
court  at  Wangaratta,  have  been  sent  back  to  Wangaratta  by 
the  direction  of  the  learned  judge  of  the  Wangaratta  court. 

No  appearance  for  the  respondent. 

Mr.  Justice  Holroyd:— 

It  is  impossible  for  me  to  decide  the  matter  in  the  absence  of 
the  original  papers. 


Dr.  Dobson,  S.G.,  mentioned  the  matter  again,  and  asked  if  the       ^^^^  j 
documents  had  been  forwarded  yet.  

Mr.  Justice  Holroyd  :— 

I  understand  that  neither  the  debtor's  summons  nor  the  affida- 
vits now  remain  with  the  chief  clerk.     I  am  informed  that  they 

(a)  L.R:,  5  Chy.  779.  (c)  6  A.J.R.  42. 

(6)  L.R.,  9  Chy.  312.  {d)  4.  A.J.R.  13. 
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were  sent  by  the  chief  clerk  at  Wangaratta  to  the  c 
Ikfelbourne,  to  be  used  on  the  appeal,  and  that  th( 
back  by  the  direction  of  the  judge  of  the  Insolvei 
Wangaratta.  That  learned  judge  considered  that  th 
been  improperly  removed  from  the  custody  of  the 
of  his  court,  in  breach  of  Rule  48  of  the  Rules  of 
Insolvency  of  25th  April,  1871  («),  and  also  that  Ru 
Rules  relates  only  to  cases  where  there  is  an  es 
brought  into  court. 

A  debtor's  summons  is  a  proceeding  of  the  Court  8 
by  the  Court,  but  an  affidavit  is  not  It  is  a  docum( 
a  litigant  seeks  to  support  his  case.  I  think  where 
appeal,  a  judge  of  the  Court  of  Insolvency  has  t1 
direct  that  the  debtor's  summons  be  sent  down.  As 
davits,  by  Rule  17  of  25th  April,  1871  (which,  in  th( 
of  the  Statutes,  is  erroneously  said  to  have  been 
being  Rule  19  which  is  repealed),  all  documents  ai 
and  by  Rule  5  of  the  Rules  of  the  Court  of  Insob 
Oct,  1871  (/),  which  is  in  lieu  of  Rule  37  of  the  f 
affidavits  are  to  be  filed.  I  think,  if  necessary  for 
of  justice,  a  judge  of  the  Court  of  Insolvency  migl 
davits  to  be  taken  off  the  file.  Rule  1  says  t 
appeal  the  papers  in  the  estate  are  to  be  sent  down, 
judge  apparently  thought,  from  the  words  "in  the 
where  there  was  no  estate  before  the  court  the  papi 
to  be  forwarded,  and  that  in  the  case  of  a  debtor's  sui 
was  no  "estate"  before  the  court  But  Rule  1  si 
appeal."  The  statute  (No.  379,  sec.  12)  says:—" 
desirous  of  appealing  from  any  order  of  the  Coi 
entitled  to  appeal  against  such  order  to  the  Supreme 
therefore  contemplates  an  appeal  from  any  order.  1 
it  is  necessary  that  the  judge  of  the  Appeal  Court 
materials  before  him  for  giving  his  decision.  In  thi 
was  an  application  to  dismiss  a  debtor's  summons,  az 
made  thereon  is  appealed  from.  It  is  therefore  n( 
by  some  means  the  papers  should  be  laid  before  me. 
of  the  Act  is  that  there  should  be  an  appeal  in  every 

(e)  4  Vict.  Stat«,,  2912.  (/)  4  Vict.  SU 
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ole  did  in  express  terms  limit  the  cases  in  which  papers  were  to  _ 
«  forwarded  to  cases  where  an  "estate"  was  before  the  Court,  Ii 
hen  the  rule  must  give  way  to  the  Act:  Me  Brann  (g),  decided 
n  a  similar  point.  Further  than  that  the  statute,  sec.  13,  says — 
Until  rules  have  been  made  in  pursuance  of  this  Act,  and  so  far 
s  such  rules  do  not  extend,  the  principles,  practice  and  rules  on 
rhich  the  Supreme  Court  has  heretofore  acted  in  dealing  with 
isolvency  proceedings  shall  be  observed ;"  and  so  far  as  I  am 
ware  the  practice  of  the  Court  has  been  to  have  all  the  materials 
lefore  the  judge,  and  that  practice  must  prevail.  That,  however, 
3  only  my  opinion,  and  I  have  no  jurisdiction  on  this  appeal  to 
irder  either  the  judge  or  chief  clerk  to  forward  any  papers  to 
Qe.  The  judge  or  chief  clerk  may  act  on  my  opinion,  but  I  must 
eave  it  to  the  parties  to  decide  how  to  proceed.  The  papers  were 
n  fact  forwarded,  and  that  being  so,  I  do  not  think  the  judge 
lad  any  authority  to  direct  the  chief  derk  at  Melbourne  to 
lo  anything  with  them,  and  the  chief  clerk  should  not  have 
>beyed  his  directions.  I  think  the  papers  should  not  have  been 
lent  back  without  an  order  from  this  Court.  They  have,  how- 
ever, gone,  and  I  must  leave  the  parties  to  take  what  course 
^hey  may  think  fit.  I  cannot  decide  the  case  without  the 
papers. 


The  matter  now  came  on,  on  a  summons  in  Chambers,  under 
the  emergency  clause  (15  Vict.  No.  10,  sec.  19),  calling  on  Frederick 
John  Mackwood  Marsden,  chief  clerk  of  the  Court  of  Insolvency 
it  Wangaratta,  to  show  cause  why  a  writ  of  mandamus  should 
act  issue  conmianding  him  to  forward  all  the  papers  in  the  matter 
Qow  in  his  custody  to  the  chief  clerk  of  the  Court  of  Insolvency 
it  Melbourne,  and  why  he  should  not  pay  the  costs  of  the  appli- 
cation and  order. 

Affidavits  were  filed  in  support  of  the  application,  stating  the 
EoUowing  facts: — A  debtor  s  summons  was  issued  against  Portch 
on  the  1st  of  June,  1881,  for  1182Z.  Is.  4tZ.;  Portch  applied 
to  have  the  debtor's  summons  dismissed;  and  on  the  15th  July 
the  learned  judge  at  Wangaratta  dismissed  the  summons  on 
the  grounds — (1)  That  there  was  no  evidence  of  reasonable  efforts 

to)  3  W.W.  &  a'B.  (I.  E.  &  M.)  6. 
V.L.E.,VoL.  Vn.,  LP.M.  I 
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^^    ,     to  obtain  payment  of  the  said  sum  of  1182^.  Is.  46 

rsNor.  said  debtor's  summons  stated  that  1I82Z.  Is.  4d,  y 

7i       said  George  Portch  to  the  said  bank,  but  that  the  \ 

^^'     in  support  of  such  summons  alleged  that  after  \ 

securities  therein  mentioned  the  balance  due  by  t 

Portch  to  the  said  bank  was  282;.     On  the  28th  < 

appeal  against  this  order  was  given  by  the  bank. 

August,  Messrs.  Klingender,  Charsley  and  Dicksc 

solicitors,  wrote  to  the  chief  clerk  at  Wangaral 

him   to  forward  the  papers   in  the   matter    to 

of  the  primary  judge,  and  enclosing  a  one-pour 

The  chief  clerk  at  Wangaratta  duly  forwarded 

summons,  affidavits,  and  other  papers  to  the  chie 

Court  of  Insolvency  at  Melbourne.  '  The  appeal 

hearing  on  the  11th  August,  when  the  debtor  s  i 

davits,  and  papers  were  produced,  but,  owing  t 

reasons  not  having  been  forwarded,  the  case  was 

the  18th  August,  when  it  was  again  adjourned 

when  the  chief  clerk  attended,  and  stated  that  he 

the  debtor's  summons,  affidavits,  and  papers  to  the 

Wangaratta,  in  obedience  to  orders  received  on  the 

from  the  judge  of   the  Wangaratta  court.      Ap 

been  made  to  the  chief  clerk  at  Wangaratta  tc 

papers  again,  but  he  refused  to  do  so,  alleging  tl 

had  directed  him  not  to  do  so  without  an  order  fror 

in  consequence  the  appeal  could  not  be  determined. 

An  affidavit  was  filed  in  reply  by  Mr.  Marsden,  th( 

the  Court  of  Insolvency  at  Wangaratta,  which  si 

accordance  with  the  request  in  Messrs.  Klingender, 

Dickson's  letter  of  the  4th  August,  1881,  the  doci 

case  were  forwarded  to  the  associate  of  the  pr 

On  the  13th  August,  the  judge  of  the  Wangaratta  c< 

been  absent  on  circuit,  asked  for  the  affidavits  in 

might  prepare  his  reasons;  and  thereupon  Mr.  Man 

the  chief  clerk  of  the  Court  of  Insolvency  at  Melbou 

the  papers  had  been  forwarded  by  the  associate  of 

judge,  requesting  that  they  might  be  sent  to  the  distri 

the  papers  were  thereupon  sent  back  to  Wangara 
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th  September,  Mr.  Notcutfc,  solicitor,  applied  to  the  judge  at       u 
iTaDgaratta  for  a  judge's  order  for  the  removal  of  the  debtor's  j^goL 
nmmons  in  the  matter  to  Melbourne;  and  the  judge  thereupon        ^ 
sked  Mr.  Notcutt  if  he  did  not  require  all  the  other  papers     Poi 
1  the  matter,   and    pointed    out  that  the   del3tor's   summons 
lone  would  be  useless;   but  Mr.  Notcutt  replied  that  he  was 
istructed  only  to  apply  for  the   debtor's  summons.      On  the 
bh  September,  an  order  was  issued  for  the  removal  of  the  debtor's 
immons    only,    which   was    accordingly    sent    to    Melbourne, 
►n  the  10th  September,  the  debtor's  summons  was  returned  to 
?'angaratta  by  the  chief  clerk  at  Melbourne.     The  affidavits 
ere  not  forwarded  in  consequence  of  the  opinion  and  instruc- 
ons  of  the  learned  judge  at  Wangaratta.     Fortch's  estate  was 
Kjuestrated  at  Wangaratta  on  the  29th   of  September,  before 
le  present  summons  was  taken  out,  which  was  on  the  14th 
•ctober. 

Dr,  Dobson,  S.Q.,  in  support  of  the  summons : — 
It  is  absolutely  necessary  that  the  learned  judge  of  this  Court 
lould  have  all  the  papers  before  him  on  an  appeal,  and  this 
Dplies  as  much  to  an  appeal  from  an  order  on  a  debtor's  summons 
\  to  an  appeal  from  any  other  order  of  the  Court  of  Insolvency, 
ec.  12  of  the  "Insolvency  Statute  1871"  gives  an  appeal  in  any 
Lse,  including  therefore,  a  debtor's  summons.  By  rule  1,  where 
lere  is  an  appeal  all  the  papers  in  the  estate  must  be  forwarded 
I  the  chief  clerk  at  Melbourne.  By  the  interpretation  clause, 
so.  5,  "  insolvent  estate"  is  defined  to  mean  "  property  vested  in 
1  assignee  or  trustee,"  but  the  word  "  estate"  is  not  defined.  Even 
ipposing  the  case  of  a  debtor's  summons  is  omitted  from  the  Act 
id  rules,  the  Court  can  supply  the  omission,  by  reference  to  the 
jneral  intention :  Re  Widnes  Railway  Company  (A).  Rule  48, 
roviding  for  proceedings  remaining  on  record  in  the  Court, 
Des  not  apply  here,  inasmuch  as  affidavits  are  not  proceedings  or 
jcords,  but  are  rather  in  the  nature  of  evidence,  and  by  sec.  12 
:  the  ''Insolvency  Statute  1871"  the  district  judge  must,  on  an 
jpeal,  forward  his  notes  of  the  evidence  together  with  his  reasons, 
either  does  sec.  3  of  "  The  Statute  of  Evidence  1864,"  forbidding 

(A)  L.B.,  15  £q.  108. 
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the  removal  of  records  without  a  judge's  ordei 
^CY.  admittinor  for  the  sake  of  argument,  that  the  affida 
the  record,  there  is  only  one  Court  of  Insolvency 
I.  with  different  districts,  and  the  papers  are  as  m 
control  of  the  Court  when  in  the  custody  of  i 
at  Melbourne,  as  when  they  are  in  the  custody  of  i 
at  Wangaratta. 

The  insolvency  of  Portch  is  no  bar  to  the  proceec 
75  of  the  "  Insolvency  Statute  1871 :"  England  v.  1 
Justice  Holroyd.  This  is  a  proceeding  in  insol^ 
an  action  or  suit,  therefore  the  section  would  not  af 
is  it  a  reason  for  refusing  the  maTidamua.  The 
entitled  to  have  the  appeal  decided,  if  merely  for 
obtaining  their  costs. 

Mr.  Topp,  for  the  clerk  of  the  court: — 
It  is  admitted  that  the  papers  must  be  broug 
judge  on  appeal,  but  there  are  only  two  propc 
bringing  them  before  him.  The  originals  ma^ 
down  on  a  judge's  order,  or  certified  copies  of  them  c 
sec  25  of  "The  StatiUe  of  Evidence  1864.*'  An  ( 
tained  in  this  very  case  from  the  district  judge  fo 
of  the  debtor's  summons,  and  the  same  course  sho 
pursued  as  regards  the  affidavits.  The  Act  and 
contemplate  the  papers  remaining  in  the  district  co 
insolvency  is,  for  the  purposes  of  winding  up  tl 
inspection  by  creditors  and  others.  The  incc 
having  these  records  removed  to  Melbourne  would 
and  has  been  already  exemplified  in  this  case  by 
when  the  papers  were  actually  sent  away,  the  judge 
prepare  his  reasons,  which  he  must  do,  under  sec.  1 
The  Insolvency  Court  is  made  a  court  of  record  b 
statute.  By  sec.  '3  of  "  The  Statute  of  Evidence  ISi 
are  to  be  removed  without  a  judge's  order.  The  debt 
and  the  affidavits,  constitute  a  record,  the  affidavit 
nature  of  a  pleading.  It  is  said,  there  being  one  C 
vency,  the  papers  are  not  "removed"  from  the  c( 

ij)  6  V.L.R.,  Eq.  48. 
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ought  to  Melbourne.       But  they  are  "removed"  while   in        18 
arse  of  transit  in  the  Post-office.     They  are  then  in  the  custody  insol 
the  Postmaster-General,  and  not  of  the  Insolvency  Court.       }Jj 
lie  52,  moreover,  speaks    of   the  papers  being  transmitted     P<^' 
m  one  chief  clerk  to  another,  when  a  case  is  transferred  from 
e  district  to  another.      Rule  1  does  not  apply  to  the  case 
a  debtor's  summons,  because  that  rule  speaks  of  the  "papers  in 
5  estate.''     There  can  be  no  "estate"  until  there  is  an  insol- 
Qcy.    If  rule  1  does  apply,  then,  it  is  repugnant  to  rule  48, 
d  to  sec.  3  of  "  The  Statute  of  Evidence  1864." 
Portch  being  now  insolvent,  this  application  is  unnecessary 
d  vexatious,  as  the  only  object  of  proceeding  with  the  appeal 
,s  to  make  him  insolvent,  which  purpose  is  achieved.     The 
mting  of  a  mandamus  is  discretionary,  and  it  will  not  be 
mted,  where,  as  here,  no  practical  result  will  follow :  Reg.  v. 
idgeman  (k).     In  any  event,  no  costs  should  be  given  against 
s  clerk,  as  he  is  acting  bond  fide  in  a  matter  of  great  difficulty, 
d  on  the  expressed  opinion  of  the  judge  of  his  court. 

I>r.  Dobaon,  S.G.,  in  reply. 

Cur.  adv,  vult. 
Mb.  Justice  Holroyd: —  ^v 

On  the  15th  of  July  last  the  judge  of  the  Court  of  Insolvency 
'  the  Northern  District,  sitting  at  a  court  holden  at  Wangaratta, 
missed,  on  the  application  of  the  debtor,  a  debtor's  summons 
dressed  to  one  George  Portch,  which  had  been  granted  by  the 
irt  at  the  suit  of  the  Bank  of  Australasia.  The  application 
dismiss  the  summons  was  heard  upon  affidavits  only.  In  due 
ae  the  bank  appealed.  On  the  4th  August,  the  bank's  solicitors 
ote  to  Mr.  Marsden,  the  chief  clerk  at  Wangaratta,  a  letter 
E^ed  "  Re  Portch,"  requesting  him  to  forward  the  papers  in  the 
itter  to  the  associate  of  the  primary  judge,  and  enclosing  a  fee 
tmp  of  11.  for  that  purpose.  The  papers,  including  all  the 
idavits,  were  forwarded  to  the  associate,  and  by  him  trans- 
tted  to  the  chief  clerk  at  Melbourne. 

The  appeal  came  on  for  hearing  on  the  11th,  and  again  on  the 
th  August,  but  was  on  both  occasions  adjourned  in  consequence 
(k)   10  Jur.  159. 
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of  the  district  judge  having  been  unable,  partly  thrc 
^  of  business,  and  partly,  as  I  now  learn  from  Mr.  1! 
davit,  from  not  having  the  affidavits  at  hand  for 
prepare  his  statement  of  reasons  for  making  the  01 
against.  On  each  occasion  the  chief  clerk  at  Melboi 
with  the  papers,  as  if  in  compliance  with  rule  1 
vency  Rules  of  the  25th  April,  1871.  Assuming  thi 
ought  to  have  been  forwarded  under  that  rule  to  tl 
at  Melbourne,  it  was  wrong  of  the  appellant  s  soli 
that  they  should  be  sent,  and  of  Mr.  Marsden  to  s< 
the  associate ;  but  before  the  hearing  of  the  app 
passed  into  the  right  hands,  and  the  fee  for  their  tra 
the  use  of  the  Supreme  Court  on  the  appeal  had  be 
On  the  first  Thursday  after  my  appointment  the 
on  before  me,  there  being  no  appearance  for  the  res 
in  the  course  of  the  Solicitor-Qenerars  argument,  on  1 
the  affidavits,  I  was  informed  that  neither  debtor's 
affidavits  were  in  Court,  but  had  been  returned  to  t 
at  Wangaratta  by  the  order  of  the  district  judge, 
now  states  that  on  the  13th  August  the  learned  jud^ 
on  circuit,  demanded  the  papers  for  the  purpose  of 
reasons,  and  hearing  that  they  had  been  sent  to  M( 
mated  that  they  ought  not  to  have  been  removed; 
15th  he,  Mr.  Marsden,  wrote  to  the  chief  clerk  a 
saying  that  the  papers  had  been  forwarded  in  error, 
ing  they  might  be  sent  to  the  judge  at  his  private  r 
that  on  the  20th  he  received  the  papei-s  back  with 
dum  from  Mr.  M*Donald  that  they  had  been  reti 
judge's  direction.  After  consideration,  I  on  the  Is 
decided  that  I  could  not  adjudicate  on  the  appeal  wi 
the  summons  and  affidavits  before  me;  but  that  was 
I  indicated  indeed  my  opinion  that  the  papers  migh 
'forwarded  to  the  chief  clerk  at  Melbourne  for  the  ui 
mary  judge,  and  at  the  same  time  I  made  some  su 
which  I  need  not  now  more  particularly  advert,  witl 
avoiding  expense  and  delay  as  to  the  manner  in  wh 
tions  of  the  district  jud^e  to  pennitting  the  papers 
district,  if  he  still  entertained  any,  might  be  overcoi 
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Correspondence  ensued  between  the  bank's  solicitors  and  the 
listrict  judge,  which  I  think  not  material;  but  on  the  oth  ^^ 
leptember,  the  bank's  solicitors  wrote  to  Mr.  Marsden,  requesting 
im,  in  accordance  with  rule  1,  to  forward  all  the  affidavits  to  the  P< 
bief  clerk  at  Melbourne,  to  be  used  on  the  appeal ;  and,  on  the 
)llowing  day,  Mr.  Notcutt,  acting  for  the  bank  at  Wangaratta, 
btained  an  order  from  the  district  judge  in  court  for  the 
imoval  of  tha  debtor's  summons  to  Melbourne,  for  production  if 
quired  to  the  Supreme  Court  on  the  hearing  of  the  appeal  Mr. 
[arsden  states  that  the  learned  judge  offered  to  include  in  his 
rder  the  other  papers,  to  which  Mr.  Notcutt  replied  that  he  was 
istructed  to  apply  for  removal  of  the  summons  only;  and  the 
immons,  with  the  particulars  annexed,  was  sent,  accompanied 
ith  an  office  copy  of  the  order  for  its  removal  Mr.  M'Donald 
nt  these  to  me,  and  on  my  retumiug  them  to  him,  he  returned 
lem  on  the  10th  September  to  Wangaratta.  Meantime  further 
)plications  were  made  to  Mr.  Marsden  for  the  rest  of  the  papers, 
ith  which  he  declined  to  comply ;  and  ultimately,  on  the  13th 
ctober,  the  Solicitor- General  (applying  under  15  Vict.,  No.  10, 
19)  obtained  a  summons,  calling  on  him  to  show  cause  why  a 
rit  of  mandamus  should  not  be  issued  directing  him  to  forward 
>  the  chief  clerk  of  the  court  in  Melbourne  all  the  papers  in  the 
se  then  in  his  custody. 

On  cause  being  shown,  it  appeared  that  Mr.  Marsden  refused  to 
irward  the  papers  because  he  was  restrained  by  the  express 
structions  of  the  district  judge,  and  because  he  considered  that  to 
)  so  would  be  contrary  to  the  law  as  laid  down  in  the  judgment 
mexed  to  his  affidavit,  and  delivered  by  the  district  judge  on 
le  6th  September;  and  also  because  George  Portch  had  filed  his 
hedule  on  the  29th  of  that  month,  before  the  summons  was 
ken  out,  although  this  fact  was  not  shown  to  have  been  known 
» the  bank. 

Mr.  Topp  at  the  outset  objected  that  the  bank  might  have 
)tained  an  order  for  the  removal  of  the  affidavits,  if  it  had  been 
;ked  for;  that  having  applied  for  an  order  for  removal  of  the 
ibtor  s  summons,  the  bank  admitted  that  the  papers  could  not 
roperly  be  removed  without  an  order,  and,  consequently,  that 
le  issue  of  the  writ  of  mandamus  was  unnecessary.     To  this  it 
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In  re 

PORTCH. 


1881        was  answered  by   the    Solicitor-Qeneral,  that   the 
iNsoLviNCY.  always  insisted  that  the  affidavits  should  be  forw 
out  such  an  order,  that  the  order  for  removal  of 
summons    had   only  been    asked    for   ex    majori 
deference    to  a  suggestion   of  mine,   and   that  h< 
entitled  to  demand  my  decision,  whether  all  the  p 
not  to  have  been  forwarded.      I    think  I    must 
this  ease,  as  if  the  chief  clerk   at  Wangaratta,  1 
duly  apprised  of   the   appeal,  and  requested   to 
the  papers  to  the  chief  clerk  at  Melbourne,  withou 
having  been  obtained  by  the  appellant  from  the  di 
for  the  removal  of  any  of  them,  had  declined  to  < 
such  request. 

By  sec.  12  of  the  ''Insolvency  Statute  1871"  (N 
person  desirous  of  appealing  from  any  order  of  t 
Insolvency  is  entitled  to  appeal  against  such  o 
Supreme  Court,  upon  performing  certain  conditions 
the  section,  which  were  performed  by  the  appellan 
case.  The  order  of  the  learned  judge  dismissing 
summons  was  an  order  of  the  Court  of  Insolvency,  aj 
the  bank  was  entitled  to  appeal.  Appeals  from  oi 
Court  of  Insolvency  to  the  Supreme  Court  are  to  be 
the  primary  judge  (Supreme  Court  Kules,  10th  Fel 
Rule  1),  that  is,  the  judge  of  the  Supreme  Coui 
primary  judge  at  the  time  when  the  appeal  come 
course  to  be  heard.  Sec.  12  requires  the  judge  w] 
order  appealed  against  to  forward  to  the  Supreme  ( 
of  his  notes  of  the  evidence  taken  before  him,  tog 
statement  of  his  reasons  for  making  the  order,  and 
and  the  officer  to  whom  the  judge  is  to  forward  th^ 
notes  of  evidence  and  his  statement  of  reasons  is  thi 
the  primary  judge  for  the  time  being.  (Supreme 
10th  February,  1871,  Rule  2).  After  some  delay,  foi 
cient  cause  has  been  assigned,  a  statement  of  the  lei 
reasons  for  making  the  order  was  forwarded  to  the  p 
but  no  vivd  voce  evidence  having  been  taken  by 
application  to  dismiss  the  summons,  no  notes  of  evid 
could  be  forwarded. 
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It  Ls  provided  by  the  Rules  of  the  Court  of  Insolvency  of  25th       I88I 
April,  1871,  Rule  1,  that  upon  any  appeal  to  the  Supreme  Court,  insolvenoy. 
if  the  papers  in  the  estate  are  not  kept  in  the  office  of  the  court       J — 
in  the  Melbourne  district,  the  chief  clerk  of  the  court  in  whose     Portch. 
custody  such  papers  are  shall  forward  the  same  to  the  chief  clerk 
at  Melbourne  by  registered  letter  upon  the  request  of  the  appel- 
lant or  respondent,  upon  payment  of  the  fee  of  one  pound,  and 
the  chief  clerk  of  the  court  at  Melbourne  (if  the  papers  are  in 
his  custody  or  have  been  transmitted  to  him),  or  some  other 
clerk  deputed  by  him,  shall  attend  the  Supreme  Court  upon  any 
appeal,  with  the  papers  in  the  estate;  and  that  after  any  appeal 
shall  have  been  disposed  of  by  the  Supreme  Court,  the  chief  clerk 
at  Melbourne  shall  return  the  papers  by  registered  letter  to  the 
chief  clerk  of  the  district  from  whom  he  received  the  same. 
Rule  48  provides  that  all  proceedings  of  the  court  shall  remain 
of  record  in  the  court,  so  as  to  form  a  complete  record  of  each 
matter,  and  shall  not  be  removed  for  any  purpose,  except  for  the 
use  of  the  officers  of  the  court  or  by  special  direction  of  a  judge. 

It  was  contended  by  Mr.  Topp  for  Mr.  Marsden,  following  the 
view  which  was  originally  taken  by  the  district  judge,  that 
und^  Rule  1  the  chief  clerk  of  the  court  in  whose  custody  the 
papera  are  is  only  directed  to  forward  them  to  the  chief  clerk 
at  Melbourne  when  an  estate  has  been  sequestrated  and  is  in  the 
dominion  of  the  court,  so  that  the  papers  can  be  truly  called 
"  papers  in  the  estate,"  which  is  not  the  case  on  an  appeal  from 
an  order  dismissing  a  debtor's  summons;  and  that  he  is  pro- 
hibited by  that  rule  from  forwarding  them  on  such  an  appeal 
upon  the  principle  that  certain  cases  having  been  expressed  in 
which  they  are  to  be  forwarded,  all  other  cases  are  excluded. 
Exjn^easio  uniua  eat  exduaio  aZterius,  He  also  contended  that  both 
the  debtor's  summons  and  the  affidavits  were  proceedings  of  the 
Court  within  the  meaning  of  Rule  48,  and  could  not  be  removed 
without  the  special  direction  of  the  district  judge,  which,  he 
urged,  could  only  be  obtained  on  a  special  application  made  by 
the  appellant  for  that  purpose.  I  do  not  concur  in  those  argu- 
ments. First,  as  to  Rule  1 :  An  appeal  having  been  allowed  by 
the  Act,  which  overrides  all  rules,  from  "any  order"  ('i.e.,from  all 
orders)  of  the  Court  of  Insolvency,  the  words  "  upon  any  appeal" 
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in  Rule  1  show  in  my  opinion  that  Rule  1  was  inten 
1^  to  all  appeals.  Granting  what  may  be  disputed,  ai 
disputed  by  the  Solicitor-General,  that  the  expressio: 
the  estate"  does  not  correctly  describe  a  debtor's  si 
affidavits  used  on  an  application  to  dismiss  it — what 
words  "papers  in  the  estate"  are  words  of  descriptioi 
Rule  with  reference  to  the  papers  relating  to  the  su 
on  every  appeal.  The  description  in  the  rule  is  fau 
papers  required  on  this  particular  appeal.  I  asked 
appeal  would  lie,  in  which  there  were  not  papers  ij 
strictly  so  called.  None  such  was  suggested  to  me,  i 
know  of  any.  The  framers  of  the  rules  may  have  f 
the  moment  that  on  an  appeal  like  this  there  were  i 
the  estate  properly  so  called.  Does  that  imply 
intended  to  prohibit  the  forwarding  of  these  paper 
appeal  as  this  only  ?  Certainly  not,  in  my  opinion, 
a  single,  and,  as  I  conceive,  a  purposeless,  exception, 
rule  indicates  the  intention  as  to  what  should  be 
cases,  although  in  this  one  case  the  description  of  th( 
tained  in  the  rule  is  inappropriate.  The  case  of 
Railway  Company  (l),  cited  by  the  Solicitor-Gei 
that  effect  may  be  given  to  the  general  intention 
of  Parliament  in  a  particular  case  clearly  not  p 
But,  assuming  again,  not  only  that  this  is  an  o 
but  that  the  general  intention  of  the  rule  could  not 
aid,  I  think  the  practice  which  prevailed  before  the 
may  be  regarded.  Sec.  13  of  No.  379  enacts  that,  S( 
rules  made  under  that  Act  do  not  extend,  the  princip 
and  rules  on  which  the  Supreme  Court  previously  act< 
with  insolvency  proceedings  shall  be  observed.  Tl 
such  thing  as  a  debtor's  summons  under  the  "  Insolv 
1865;"  but  on  all  appeals,  without  exception,  the  ori 
vits  were  produced  for  the  use  of  the  appellate  judge 
With  reference  to  Rule  48  Mr.  Topp  argued,  that 
summons  and  affidavits  being  proceedings  within  the 
that  rule,  and  not  being  "papers  in  an  estate"  under  1 
remain  of  record  in  the  Court  of  Insolvency  at  Wanga 

(0  lL.R..15Eq.  108. 
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removed  by  the  special  direction  of  a  judge,  for,  if  they  could  be  1881 
removed  under  Rule  1  without  such  direction,  Rules  1  and  48  Inbolvkncy. 
would  clash.  If  Rule  48  forbade  the  removal  of  the  documents  ];~ 
from  the  district  in  which  the  proceedings  were  being  prosecuted,  Poetoh. 
the  two  rules  would  clash  just  the  same  in  all  cases,  whether  the 
documents  were  papers  in  the  estate  or  not.  Seeing  this,  the 
learned  judge  of  the  district,  as  I  gather  from  the  report  of  his 
recent  judgment,  takes  a  broader  view.  He  holds  that  the 
debtor's  summons,  particulars,  and  supporting  affidavit,  and  the 
debtor's  affidavit  in  answer,  are  proceedings  constituting  an 
original  record,  and  that  these  proceedings,  as  well  as  other 
records  of  the  court  in  other  cases,  cannot  be  removed 
withoub  the  special  direction  of  the  judge  of  the  district. 
There  are,  he  says,  numerous  papers  which  the  chief  clerk 
may  have  to  forward  under  Rule  1,  and  which  are  not 
proceedings  of  the  court  nor  of  record.  In  my  opinion  the 
expression  "  papers  in  the  estate "  includes  all  papers  connected 
with  the  matter  in  the  custody  of  the  chief  clerk,  whether 
strictly  records  or  not.  But  without  discussing  the  meaning  of 
the  words  "  papers  "  or  "  proceedings,"  I  think  the  true  answer  to 
the  whole  argument  is,  as  the  Solicitor-General  pointed  out,  that 
there  is  only  one  Court  of  Insolvency  for  the  whole  colony, 
although  there  are  several  judges  for  separate  districts,  who  hold 
courts  at  various  places  which  may  be  changed  from  time  to  time. 
No  doubt  the  most  convenient  place  of  custody  for  the  papers  in 
any  matter  is  the  place  where  the  matter  has  been  brought  into 
court;  but  for  all  that,  when  papers  are  passed  from  the  chief 
clerk  in  any  district  to  the  chief  clerk  at  Melbourne,  they  are  not 
removed  from  the  Court  of  Insolvency,  but  remain  in  it.  Even 
while  transmitted  through  the  post  by  registered  letter,  they  are 
still  constructively  in  the  possession  of  that  court,  which  never 
abandons  its  control  over  them,  Therefore  it  is  that  by  Rule  1, 
the  chief  clerk  at  Melbourne,  or  some  other  clerk  deputed  by 
him,  is  to  attend  the  Supreme  Court  upon  any  appeal,  with  the 
papers.  It  is  not  necessary  in  my  view  to  decide,  but  it  appears 
to  me  at  the  least  doubtful,  whether  any  affidavit  can  be  consi- 
dered a  proceeding  "of"  the  court.  Taking  evidence  is  a  pro- 
ceeding "  of  the  court,"   but  the   evidence  itself  is   not.     The 
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1881  word  "proceeding"  in  the  Insolvency  Rules,  as  well  as  in 
Iksolybmcy.  other  rules  and  statutes  too,  seems  to  be  used  with  some  laxity, 
J^^  and  in  different  senses;  and  often  could  not  include  affidavits. 
PoRTCH.  In  the  20th  section  of  "  The  Statute  of  Evidence  1864'',  to  which 
I  shall  have  to  refer,  there  is  a  clear  distinction  drawn  between  the 
judicial  proceedings  of  a  court,  such  as  judgments,  decrees  and 
orders,  and  affidavits  and  pleadings,  which  are  proceedings  of  the 
parties  in  the  court  As  to  the  supposed  clashing  of  rules  1  and 
48,  it  is  to  be  observed  that  under  the  English  Bankruptcy  Rules 
of  1870,  from  which  our  Insolvency  Rules  are  mostly  borrowed,  all 
proceedings  of  the  court  are  to  remain  of  record  in  the  court  unless 
removed*  by  special  direction  of  the  judge  or  registrar  (rule  9). 
Affidavits  are  to  be  filed  with  the  registrar,  and  any  affidavit  left 
with  a  registrar  to  be  filed  is  not  to  be  delivered  to  any  person 
except  by  order  of  the  court  (rules  64  and  55).  Yet,  nevertheless, 
upon  any  appeal  the  registrar  of  the  court  appealed  from  is  upon 
the  application  of  the  registrar  of  appeals  to  transmit  to  him  the 
*'  file  of  proceedings,"  not  merely  proceedings  of  the  court,  but  all 
proceedings  in  the  matter  under  appeal  (rule  149). 

I  asked  Mr.  Topp  how  the  appellate  judge  could  give  any 
decision  if  the  papers  were  not  before  him.  Mr.  Topp  replied 
that  the  appellant  ought  to  procure  copies  certified  by  the  chief 
clerk,  and  furnish  them  to  the  appellate  judge,  and  that  the  appel- 
late judge  may  receive  such  copies  in  lieu  of  the  originals.  The 
learned  judge  of  the  district  repeatedly  refers  to  "  The  Statute  of 
Evidence  1864"  as  authorising  that  course;  and  not  only  so,  but 
as  obliging  the  appellant  to  adopt  it.  It  is  true  that  an  appellant 
can  obtain  such  copies,  and  judicial  notice  must  be  taken  of  the 
seal  of  the  Court  and  the  signature  of  the  chief  clerk,  which  are 
to  be  attached  to  them,  as  the  Act  expressly  requires  (No.  379,  sees. 
29  and  32).  But  what  is  there  in  "  Ttce  Statute  of  Evidence  1864" 
which  obliges  an  appellant  to  obtain  certified  copies,  or  authorises 
the  appellate  judge  to  use  them  when  obtained?  Mr.  Topp  referred 
me  to  sec.  25.  I  should  have  thought  sec.  20  was  nearer  the 
mark.     Sec.  25  provides  that — 

**  Whenever  any  book  or  other  dooament  is  of  snoh  a  public  natare  as  to  be 
admissible  in  evidence  on  its  mere  production  from  the  proper  custody,  and  no 
Act  exists  which  renders  its  contents  provable  by  means  of  a  copy,  any  copy 
thereof  or  extract  therefrom  shall  be  admissible  in  any  court  or  before  any  penon 
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haying  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine         1881 . 
evidence;  provided  it  be  proved  to  be  an  examined  copy  or  extract,  or  provided  it  • 


purport  to  be  signed  and  certified  as  a  tme  copy  or  extract  by  the  officer  to  whose  Insolvbncy. 
cnatody  the  original  is  entrusted."  "Z 

The  answer  to  sec.  25  is — first,  an  affidavit  is  not  a  book   or     Portch. 

document  of  such  a  public  nature  as  to  be  admissible  in  evidence 

on  its  mere  production  from  the  proper  custody;  and,  secondly, 

the  section  applies  only  to  cases  where  evidence  is  being  received, 

and  where  the  pei^on  authorised  to  receive  it  has  to  determine 

whether  it  is  admissible. 

InPortch's  matterl  sat  to  hearan  appeal  on  evidence  already  ad- 
mitted. If  office  copies  of  the  affidavits  had  been  furnished  to  me, 
and  I  had  received  them,  I  shouldhave  been  receiving  evidence  that 
the  statements  contained  in  the  office  copies  were  contained  in 
the  original  affidavits,  which,  as  I  did  not  sit  to  admit  or  reject 
evidence,  I  think  I  could  not  lawfully  have  done.  The  20th  section 
of  "  The  Statute  of  Evidence  1864"  provides  amongst  other  things, 
that  all  judgments,  decrees,  orders,  and  other  judicial  proceedings 
of  any  court  of  justice  in  any  part  of  Her  Majesty's  dominions, 
and  all  affidavits,  pleadings,  and  other  legal  documents  filed  in 
any  such  court,  may  be  proved  in  any  court  of  justice,  or  before 
any  pei-son  having  by  law  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence,  either  by  examined  copies, 
or  by  copies  authenticated  as  thereinafter  mentioned ;  and  that  if 
the  document  sought  to  be  proved  be  a  judicial  proceeding  of  any 
court,  or  an  affidavit,  the  authenticated  copy  to  be  admissible  in 
evidence  must  purport  to  be  sealed  or  signed  as  therein  mentioned. 
This  section,  like  the  other,  clearly  applies  only  to  cases  where 
evidence  is  being  received. 

Apart  from  any  statute  or  order  of  court,  the  rule  respecting 
the  admission  in  evidence  of  office  copies  of  records  of  courts  of 
justice  or  quasi  records  like  affidavits,  as  distinguished  from  ex- 
amined copies,  is,  that  the  office  copy  in  the  same  court  and  in  the 
same  cause  is  deemed  equivalent  to  the  record  itself  and  is  ad- 
mitted upon  the  credit  of  the  officer  entrusted  with  its 
authentification.  But  the  same  question,  as  to  its  admissibility, 
has  to  be  determined  by  the  judge  who  receives  it  as  evi- 
dence, and  not  by  an  appellate  judge>  unless  the  appellate 
judge   is    empowered   to   receive   evidence,  or    the    admission 
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or  rejection  of  the  copy  is  one  of  the  question 
the  appeal.  The  duty  of  furnishing  office  copies 
of  the  Court  on  appeals  as  well  as  other  occasions 
posed  upon  any  party  by  Act  of  Parliament  or  by  ri 
and  rules  have  been  made  from  time  to  time  by  i 
Courts  of  Common  Law  in  England  and  by  the  Coi 
eery  for  the  production  of  such  copies  for  various  ] 
is  stated  by  Macqueen  that  on  English  appeals  from 
Chancery  to  the  House  of  Lords,  office  copies  of  the  \ 
proceedings  in  the  Court  below  are  used  at  the  heai 
any  formal  proof  of  their  accuracy,  the  House  appar( 
on  the  vigilance  of  opposing  parties  to  prevent  i 
while,  in  Irish  causes,  the  office  copies  of  the  pleadii 
ceedings,  attested  and  signed  by  the  proper  officer 
below,  must  be  delivered  in  before  the  hearing,  by  \ 
will  be  required  to  swear  that  he  has  examined  th 
originals.  It  appears  that  no  general  order  has  been 
House,  to  regulate  the  practice  in  the  case  of  English  a 
has  been  established  for  very  many  years.  It  com( 
the  practice  which  Mr.  Topp  contended  for.  In  th 
any  such  enactment  or  established  practice,  I  do  i 
what  authority  the  primary  judge,  sitting  in  Insolv( 
but  not  having  the  original  affidavits  and  papers 
cognisance  or  under  his  control,  could  proceed  upon 
supplied  either  by  appellant  or  respondent.  Still  lei 
to  the  conclusion  that  an  appellant  who  is  by  statu 
his  appeal  can  be  compelled  at  his  own  expense,  .an 
being  deprived  of  his  statutory  right,  to  furnish  th 
office  copies  of  the  proceedings,  although  not  so  req 
section  of  the  Act  of  Parliament,  or  by  any  rule  r 
suance  of  it 

It  remains  to  be  considered  whether  the  volunta 
tion  of  Portch's  estate  prevents  the  prosecution  of  tl 
my  opinion,  it  does  not.  The  appeal  is  not  a  proce 
action  or  suit,  so  that  it  could  possibly  be  included  wi 
hibition  of  sec.  75  of  the  "Insolvency  Statute  1871."  1 
bank  stands  now  in  the  position  that  the  summ 
obtained  has  been  dismissed  with  costs,  and  that  unl 
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is  delivered  upon  the  appeal,  it  cannot,  although  it  may  h^ 
been  quite  in  the  right,  recover  the  costs,  or  any  part  of  the  co 
to  which  it  would  be  entitled  if  the  appeal  were  successful, 
exempt  itself  from  payment  of  the  costs  in  which  it  has  h 
condemned.     I  think,  therefore,  that  the  writ  of  rnandar) 
should  issue,  unless  my  order  is  discharged  by  the  Court 
banco;  and  according  to  the  usual  practice,  I  shall  direct  tha 
lie  in  the  office,  until  an  opportunity  has  been  afforded 
applying  to  discharge  it,  or  a  reasonable  time  has  elapsed 
complying  with  its  exigency. 

I  do  not  think  that  I  ought  to  inflict  upon  Mr.  Marsden  i 
costs  of  the  simimons.  The  judge  who  directed  him  may 
right,  and  I  wrong.  I  do  not,  however,  base  my  decision  as 
costs  upon  that  ground;  for  unless  discharged,  my  order  must 
Eu^cepted  as  right;  and  usually  costs  should  follow  the  resi 
But  the  circumstances  here  are  peculiar.  Mr.  Marsden  could  i 
be  expected  to  take  upon  himself  the  serious  responsibility 
lisobeying  the  express  directions  of  the  learned  judge  of  i 
iistrict;  and  in  a  case  involving  the  determination  of  such  di 
suit  questions,  I  think  I  should  be  dealing  very  harshly  to  ma 
bim  pay  these  costs. 

Order  that  mandamus  do  issue,  I 
lie  in  the  ofjlce  until  tlie  2oth 
this  month.    No  costs  ofsummo 


All  the  papers  were  subsequently  sent  down  and  considered 
Eis  Honour. 

Mr.  Justice  Holroyd: — 

An  appeal  from  an  order  of  the  judge  of  the  Court  of  ] 
lolvency  for  the  northern  district,  made  at  a  Court  holden 
SV^angaratta.  A  debtor's  summons  addressed  to  George  Port 
iv^as  granted  to  the  Bank  of  Australasia  on  the  80th  May  last,  a 
lismissed  at  the  debtors  instance  on  the  15th  July  foUowii 
Che  bank  appealed.  The  case  first  came  before  me  on  the  25 
iugust,  when  I  heard  the  arguments  for  the  appellant,  the 
i>eing  no  appearance  for  the  respondent.  Under  circumstances 


Digitized  by 


Google 


INSOLVENCY,  PROBATE,  AND  MATRIMONIAL  CAS 

which  I  need  not  now  advert,  the  affidavits  and  othei 
not  produced  to  me  until  Thursday,  1st  Decern! 
decision  has  consequently  been  postponed. 

On  the  16th  of  February,  1881,  the  bank  had  mac 
on  Portch  for  a  sum  of  164iU  58,  lid,  with  interest, 
28,  2d,,  as  the  amount  of  the  debt  then  due  from  him 
The  amount  claimed  by  the  present  summons,  and 
due  on  the-28th  May,  1881,  was  only  1182i  1«.  4d. 
from  the  affidavits,  and  copies  of  extracts  from  the  b 
relating  to  Portch's  account,  that  the  bank  held  secu 
debt,  poi*tions  of  which  had  been  realised  in  the  intei 
the  debt  had  been  reduced.  According  to  my  rou^ 
the  bank's  figures  are  accurate,  if  these  extracts  j 
The  debt  was  represented  in  the  affidavit  on  which  i 
w&s  obtained,  as  the  balance  due  on  a  promissory  n 
in  fact,  the  balance  overdrawn  on  an  account  currer 
been  continued  for  several  years  between  the  l 
customer,  and  in  respect  of  which  the  promissory  nc 
the  other  securities  before  mentioned  had  been  givei 

The  learned  judge  dismissed  the  summons  on  the 
he  was  not  satisfied  of  the  existence  of  the  debt.  H 
that  the  affidavit  on  which  the  summons  was  obtain 
by  Mr.  Parkes,  manager  of  the  bank  at  Melbourne 
have  no  personal  knowledge  of  the  transactions 
where  the  account  was  kept,  that  Portch  swore  1 
bank  nothing,  and  that  the  extracts  from  the  ledg 
evidence. 

Veiy  likely  I  might  agree  with  the  learned  jud 
last  point,  if  it  were  necessary  to  decide  it,  having  r 
tions  3  and  5  of  the  Act  No.  620.  The  bank,  howeve 
its  securities.  Portch  had  filed  affidavits  tending 
the  securities  had  been  undervalued,  and  it  appe 
my  mind  that  his  allegation  of  non-indebtedness  rei 
on  the  assumption  that  the  bank  in  amving  at  the  a 
debt  was  bound  to  credit  him  with  the  value  of  t 
which  it  held.  Apart  from  this  assumption,  he  wc 
conclude  from  his  own  affidavits,  have  attempted  to 
was  indebted  to  the  bank  in  a  sum  exceeding  501, 
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It  has,  however,  been  expressly  decided  in  England  under  the  1881 
**  Bankruptcy  Act  1869,"  that  it  is  not  necessary  for  a  secured  Ikbolvbncy. 
creditor,  in  order  to  obtain  a  debtor's  summons,  either  to  realise  J~^ 
or  value  his  securities,  or  to  offer  to  give  them  up  or  have  them  Pobtoh. 
valued:  Eo^arte  Mauritz  (m), Re  Tupper  (n);  and  Be  M*Doncdd(p) 
in  this  Court,  is  to  the  same  effect.  Under  the  English  Act  a 
secured  creditor,  when  petitioning  for  adjudication  of  bankruptcy 
against  his  debtor,  as  under  our  "InsolveTicy  Statvie  1871" 
such  a  creditor,  when  petitioning  for  sequestration  of  his 
debtor's  estate,  must  either  state  in  his  petition  that  he  will 
be  ready  to  give  up  his  securities  after  adjudication  for  the 
benefit  of  the  creditors  generally,  or  must  give  an  estimate 
of  their  value,  in  which  latter  case  he  can  only  be  admitted 
as  a  petitioning  creditor  to  the  extent  of  the  balance  of  the 
debt  due  to  him  after  deducting  the  estimated  value.  The 
English  Act  provides  that  a  creditor  applying  for  a  debtor's  sum- 
mons must  prove  to  the  satisfaction  of  the  Court  that  a  debt 
sufficient  to  support  a  petition  for  adjudication  is  due  to  him 
from  the  person  against  whom  the  summons  is  sought.  Changing 
the  word  adjudication  for  sequestration,  the  language  of  our  Act 
is  the  same  (see  3%  &  33  Vic,  c.  71,  sees.  6  and  7  ''  Insolvency 
Statute,"  sec  37,  proviso,  and  sec.  38.)  But  the  words,  *'  sufficient 
to  support  a  petition  for  adjudication,"  are  understood  to  apply  to 
the  amount  of  the  debt,  irrespective  of  the  securities  held  by  the 
creditor  applying  for  the  summons.  For  the  foregoing  reasons  I 
think  that  the  appeal  in  this  case  ought  to  be  allowed. 

Appeal  allowed,  with  costs.  Application 
to  dismiss  the  debtor's  summons  dis- 
missed, with  costs. 

Solicitors  for  appellant:  Klingender,  Charsley  Jk  Dickson. 
Solicitor  for  Clerk  of  the  Court:  Skinmer. 

(m)    LR.,  6  Chy.,  App.  779.  (n)   L.R.,  9  Chy.,  App.  312. 

(0)   i5A.J.B.42. 


V.L.B.,  Vol.  Vn^  LP.M.  J 

Digitized  by  VjOOQIC 


A 

H 


I 


w^ 


\\  . 


146 


1881 


iKSOLTXNCrr. 

Dee.  8. 


INSOLVENOY,  PROBATE,  AND  MATRIMONIAL  GAS 


In  bx  JAMES  WILLIAM  THOMPSON. 

PrwUMU  Imolvency'^AfidavU — Order  nkl 

It  is  BO  answer  to  an  Order  ni$i  to  say  that  it  was  granted 
materiala.    If  an  Order  nUi  is  oorreot  on  its  f aoe,  the  Conrt  will  nc 

Order  niei  for  the  sequestration  of  the  esta 
William  Thompson. 

Mr.  Hodges  moved  the  Order  absolute. 

Mr,  J2.  WdUh  showed  cause,  and  took  preliminary 
The  first  paragraph  of  the  sheriflTs  officer's  affidavit 
There  is  a  blank  for  the  word  "  warrant."  It  does  n 
was  directed  to  the  officer.  In  the  second  paragrap 
•''  I  am  the  officer  charged  with  the  execution  of  t 
rant";  but  no  warrant  had  been  before  mentioned. 


\      I 

1!   ■ 

M  r. 


Ir 


ir 


f 

i 
i 

li 


Mr.  Justice  Molbsworth: — 

If  there  is  nothing  wrong  on  the  face  of  the  ( 
cannot  entertain  the  olyeetion.  It  is  no  answer  to 
Order  was  granted  on  insufficient  materials. 

Orde 

Solicitors  for  applicant:  Jenifdnga  Jk  Jennings. 
Solicitor  for  respondent:  Husband, 


Matbdconial. 


DETHERIDGE  v.  !DETHERIDGE. 

Practice  Divorce— Costs— Co-reeponderU  denying— Condoned 

Where  there  were  several  co-respondents,  only  one  of  whom  api 
the  adultery,  and  the  Court  considered  the  charge  proved,  he  wa 
the  costs  of  the  issue  against  him,  although  the  husband  had  cond 
which  had  been  revived  by  subsequent  adultery  of  the  wife  with 

Petition  by  husband  against  wife,  for  dissolutioi 
There  were  several  co-respondents,  but  of  thi 
Bodgers,  defended.  The  Court  was  satisfied,  on  the 
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Il6dger8  had  committed    adultery  with   the  respondent.    This       1881 
adultery  had,  however,  been  condoned  by  the  husband,  but  the  ma^tbimohial 
respondent  subsequently  revived  it  by  committing  adultery  with  d^jJ^^^, 
ottier  men.     The  only  question  that  now  arose  was  whether  the  j^^j^^^^^ 
petitioner,  having  condoned  the    adultery  with    Rodgers,  was 
entitled  to  the  costs  as  against  him. 

Dr,  MaAden  i<yt  the  petitioner : — 

The  co-respondent  has  denied  the  adultery  charged,  and  has 
put  the  petitioner  to  the  expense  of  proving  the  charge.  He 
should,  therefore  pay  the  costs  of  the  suit. 

Mr.  Hood  for  the  oo*respondent  Rodgers : — 

The  adultery  complained  of  as  against  Rodgers,  was  condoned, 

and  he  should  not,  therefore,  have  to  pay  the  costs  of  the  suit: 

Norria  v.  Nonris  (a). 

The  Chief  Justice  : 

Suit  by  husband  against  his  wife  on  the  ground  ]of  adultery. 
Several  persons  had  been  made  co-respondents,  amongst  them  one 
Anthony  Rogers.  He  appeared  and  defended  the  suit  There 
was  evidence  that  the  adultery  charged  against  this  co-respon- 
dent, had  been  committed.  He  was  called  as  a  witness,  and 
denied  facts  that  were  deposed  to  by  other  witnesses.  None  of 
the  other  co-respondents  appeared.  The  question  is,  whether 
in  decreeing  a  dissolution  of  the  marriage  on  the  ground  of 
adultery  which  was  condoned,  but  which  was  revived  by  subse- 
qaent  adultery  committed  by  the  wife,  the  co-respondent  should 
in  such  a  case  pay  costs. 

^En  Norris  v.  Norria  (a),  where  adultery  committed  by  the 
wife  had  been  condoned,  but  subsequently  revived  by  adultery 
committed  with  other  persons,  costs  were  not  given  against  the 
person  the  adultery  with  whom  had  been  condoned.  It  would 
appeiu-  by  the  report  of  that  case  that  th6  co-respondent  did  not 
appeax  at  the  hearing.  The  principle  on  which  that  case  was 
decided  is  intelligible,  namely,  that  tile  condonation  by  the 

(a)  deL.J.,  P.&M.  IIL 
J3 
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1  of  the  wife's  misconduct  enured  to  the  be 
whose  offence  was  also  condoned;  but  that 
offence  as  regarded  the  wife  by  subsequent 
part,  did  not  revive  it  as  against  the  firsi 
[n  that  case,  however,  the  co-respondent  did 
suit.  In  the  present  case  he  did,  and  pul 
}rd  that  he  did  not  commit  the  adultery. 

that  this  plea  was  not  proved,  that  the  e 
tioner  showed  it  was  not  true.  The  co-res{ 
id  condonation;  he  appeared  to  the  suit,  a 
tioner's  charges.  The  petitioner  was  successf  i 
'herefore,  without  violating  the  principles  en 
7.  Norris  (6),  there  is  no  reason  why  a  person  \ 
ports  a  plea  which  is  not  proved  should  ndt  p< 
issue  on  which  he  is  unsuccessful.  Whethe 
9n  entitled  to  his  costs  had  he  been  successf 
•y  to  determine.  But  he  did  appear,  subject 
3  the  expense  of  calling  witnesses,  and  theref  ( 
he  costs  of  that  issue.  The  case  is  analogous 
.  The  decree  will,  therefore,  be  for  a  dissolu 
e,  with  costs  against  all  the  co-respondents 
the  co-respondent  Rodgers,  as  to  whom  the 
Eiyment  by  him  of  the  costs  of  the  issue  in  rel 
against  him. 

usTicE  Stephen:— 

it  not  for  the  authority  of  Norris  v.  Harris  ( 
)ught  that  the  condonation  by  the  husband  c 
uct  did  notin  any  way  affect  the  co-responden 
',  that  justice  will  be   done   by  inflicting 
mt  the  cost  of  this  particular  issue. 

USTICE  HiGINBOTHAM: — 

not  prepared  to  find  as  a  general  proposition  t 
[donation  as  regarded  the  wife,  and  if  her  i 
by  subsequent  misconduct  on  her  part,  the 
ot  also  revive  as  against  the  co-respondent. 

{b)  30  L.  J.,  P.  &  M.  III.  (c)  34  L. J.,  P.  k  M. 
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dent  in  this  case  to  say  that  the  co-respondent  appeared  and  set        I88I 
np  a  defence  which  he  did  not  prove,  and  that  he  ought  to  pay  matbimonial 
to  the  petitioner  the  costs  of  that  issue.  -n^JIIIr^^ 

V, 

Decree  for  dissolution  of  marriage  Duthbrtogb. 
with  costs  against  all  the  co-respon- 
dents  generally,   except  Bodgers, 
and  OS  against  him  with  costs  of 
the  issue  on  the  charge  against  him. 

Proctor  for  the  petitioner:  Plwmmer. 

Proctors  for  the  co-respondent:  Emerson  &  Barrow, 


SEEHUSEN  V.  SEEHUSEN.  2)ec.  17. 

Practice  Divorce — Adultery — Desertion — SecoJid  petition. 

On  a  petition  by  a  wife  for  dissolution  of  marriage  on  the  ground  of  adultery 
and  desertion  for  two  years,  the  adultery  was  held  proved,  but  the  two 
years'  desertion  was  not  then  completed.  On  the  case  coming  on  a  second  time  for 
hearing,  after  the  two  years  had  elapsed, 

Held,  that  the  Court  could  not  make  a  decree  on  the  first  petition,  but  that 
a  second  petition  must  be  presented. 

Petition  by  wife  against  husband  for  dissolution  of  marriage, 
on  the  ground  of  the  husband's  adultery  and  desertion  for  two 
years. 

The  petition  came  on  for  hearing  some  time  since,  and  the 
adultery  was  held  proved,  but  the  space  of  two  years  since  the 
desertion  commenced  had  not  then  elapsed.  The  two  years  were 
now  completed,  and  a  decree  for  dissolution  was  asked  for. 

Dr.  Dobson,  S.G.,  in  support  of  the  petition. 

Per  Curiam.  The  Court  cannot  make  an  order  on  the  present 
petition.  It  is  open  to  the  same  objection  already  taken — two 
years  have  not  expired  between  the  commencement  of  the  deser- 
tion and  the  filing  of  the  petition.  A  fresh  petition  must  be 
presented. 

Proctor  for  the  petitioner:  Sabelberg, 
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COURTS   OF   MINES. 


ROBERTSON  v.  MORRIS  (a). 

*' Mining  Statute  1865"  {No.  291),  9ecs,  37,  AZ—Mining  Regulations— Ultra  viru— 
Mining  lease — Forfeiture — Applicaiion  by  informant  for  lease — Marking  out — 
Trespass — A  Uomey-  General. 

Regalations  44  to  47  of  Orders  in  Council  of  23rd  January,  1871,  made  under 
•ec.  43  of  the  **  Mining  Statute  1865"  (No.  291),  are  not  ultra  vires. 

Where,  under  regulation  44,  a  holder  of  a  miner's  right  applies  to  the  Minister 
of  Mines,  seeking  a  declaration  of  forfeiture  of  a  lease,  and  the  issue  of  a  new  lease 
to  himself,  it  is  not  necessary  for  him  to  mark  out  the  land. 

The  expectation  of  obtaining  a  lease,  does  not  justify  the  person  applying  for  it 
in  mining  on  the  land,  as  against  another  person  who  has  marked  out  the  land  and 
applied  for  a  lease. 

Proceedings  for  trespass  under  sec.  37  of  the  **  Mining  Statute  1865"  (No.  291) 
need  not  be  taken  by  the  Attomey-GeneraL 

Special  case,  stated  by  the  Warden  of  the  Gold-Fields  at 
Sandhurst,  for  the  opinion  of  the  Chief  Judge  of  Courts  of  Mines. 
The  complainant  proceeded  against  the  defendants  under  sec.  37 
of  the  "  Mining  Statute  1865"  (No.  291),  for  trespassing  on  ground 
of  which  complainant  was  seeking  to  obtain  a  lease. 

Complainant  was  formerly  lessee,  under  a  mining  lease  from 
the  Crown,  of  the  land  the  subject  of  the  suit.  Notice  of  for- 
feiture of  his  lease  appeared  in  the  Government  Gazette  of  22nd 
October,  1880.  On  the  8th  of  November,  1880,  he  caused  the  land 
to  be  marked  out  under  the  leasing  regulations,  and  notice  of  his 

(a)    Coram,  Robert  Molesworth,  Esq.,  Chief  Judge. 
V.LR..  Vol.  Vn.,  Mining.  A 
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application  for  a  lease  appeared  in  the  Bendigo  Advi 
November.  Nobody  was  then  in  occupation  of  the 
one  Benjamin  M'Nish^  to  whom  he  handed  a  copy 
of  application.  The  complainant  admitted  having  s 
in  the  Oazette  of  22nd  October,  1880,  that  at  the  ex] 
month,  a  lease  would  be  granted  to  L.  A.  Samuels,  tl 
whose  information  the  forfeiture  was  made,  and  als 
the  Oazette  of  the  3rd  December,  that  the  land  had  be 
from  occupation  for  mining  purposes.  The  comp! 
duced  a  miner's  right.  The  defendants'  attorney  ac 
all  prescribed  steps  to  date  in  the  matter  of  complai 
cation  for  a  lease  had  been  properly  taken,  and  that 
ants  had  been  working  the  ground  on  behalf  of  Sami; 
24th  November  till  the  date  of  hearing.  It  wfi 
evidence  for  the  defendants,  that  one  Hugh  Nixon, 
October,  pegged  out  the  ground  on  behalf  of  SamueL 
in  twelve  pegs  that  were  not  painted  then,  but  w^re 
or  three  days  afterwards,  neither  were  lease  appli( 
put  on  the  pegs.  The  Warden  submitted  the  followi 
for  the  opinion  of  the  Chief  Judge: — 

(1)  Are  the  lemsing  regulations  of  the  23rd  January,  1871,  e 
6ovemor-in-Council  to  grant  a  lease  to  the  applicant  for  forfeiton 
prescribed  by  them,  valid  or  otherwise?  (2)  If  such  regulations  i 
complainant  in  this  case  entitled  to  an  order  against  defendants, 
visions  of  sec.  37  of  the  «  Mining  Statute  1866"  ?  (3)  Should  not  1 
have  been  in  the  name  of  the  Attorney-General,  as  in  the  case  oi 
OenercU  v.  Sanderson,  I  A.J.R.  60? 

Mr,  M'Intyre  for  the  complainant: — 

Samuels  did  not  comply  with  the  regulations  ai 
notices  in  papers,  painting  the  pegs,  and  putting  on 
marking  out  was  therefore  invalid,  and  as  the  complai 
out  properly,  he  was  the  only  real  applicant. 
Judge.  The  person  who  points  out  the  forfeiture  to 
ment,  is  entitled  to  a  lease  without  marking  out.]  The 
ground  must  be  marked  out,  and  it  is  submitted  tha 
44  to  47  of  the  23rd  January,  1871,  are  ultra  vires,  an 
the  case  of  The  Attomey-Oeneral  v.  Sanderson  (6),  it  ^ 

(6)  1  V.R.  Eq.,  23. 
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applicants  for  leases  may  prevent  others  from  trespassing  or  mining 
on  the  land.  Regulation  47,  enabling  the  Governor  to  grant  a  lease 
to  the  person  giving  information  leading  to  the  forfeiture,  to  the 
exclusion  of  all  others,  is  ultra  vires.  [The  Chief  Judge.  The 
Minister  may  forfeit;  what  is  there  vZtra  vires  in  saying  the  man 
who  points  out  the  forfeiture  shall  have  the  preference,  and  in 
dispensing  with  marking  out  in  his  case?]  It  is  in  contraven- 
tion of  sec.  37  of  the  "Mining  Statute  1865"  (No.  291),  which 
requires  that  the  applicant  for  a  lease  shall  mark  out  the  land. 
The  regulation  cannot  override  the  Act,  and  enable  the  lease  to 
he  given  to  a  person  who  has  not  properly  marked  out  the  land. 
The  regulations  are  made  under  the  authority  of  sec.  43,  which 
confers  the  power  of  making  regulations  on  a  number  of  matters 
altogether  unconnected  with  forfeiture,  e.g.,  term  of  license  or 
lease,  amount  of  rent,  method  of  marking  out,  &c.  There  is 
nothing  about  forfeiture  in  that  section.  These  regulations 
encourage  a  system  of  gross  favouritism.  [The  Chief  Judge. 
All  the  warden  has  to  do  is  to  inquire  into  the  reality  of  the 
forfeiture.  If  he  finds  it,  the  granting  a  lease  to  the  person 
giving  the  information  which  leads  to  forfeiture,  is  a  premium  to 
him.]  There  is  nothing  in  the  Act  to  justify  it.  [The  Chjef 
Judge.  It  might  be  desirable  to  exclude  from  applicants  the 
lessee  who  forfeited.]  It  seems,  however,  an  obstacle  to  the 
validity  of  the  regulation  that  the  new  lease  may  not  be  the  same 
as  the  old.  It  may  be  for  part  only  of  the  land  compiised  in  the 
old  lease,  and  then  the  marking  out  would  be  necessary  to  show 
which  was  the  part  contained  in  the  new  lease.  The  3rd  ques- 
tion, as  to  the  Attomey-Qeneral  suing,  does  not  arise  here. 

No  appearance  for  the  defendants. 

Cur.  adv.  vult 

The  Chief  Judge: — 

Special  case  from  the  warden  at  Sandhurst.  By  the  "  Mining 
Statute  1865  "  (No.  291),  sec.  24,  the  Governor  was  authorised  to 
grant  leases  for  mining  purposes,  subject  to  the  provisions  of  the 
Act,  and  regulations  to  be  made.  By  sec.  37  an  applicant  for  such 
lease  should  mark  out  the  land  for  a  lease  of  which  he  should 
apply,  in  such  manner  as  should  be  prescribed  by  the  regulations 
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1881        relating  to  the  particular  lease  required,  and  persons  afterwards 


BoBKRiBOK  coming  on  the  land  are  made  trespassers  against  the  person 
Morris  marking  out,  in  the  event  of  the  lease  being  granted.  By 
sec.  38  it  is  part  of  the  duty  of  the  warden  to  receive  evidence 
in  relation  to  the  applications  for  leases.  By  sec.  41  no  such  lease 
should  be  granted  until  the  expiration  of  a  month  from  published 
notice  of  intention  to  grant  it.  By  sec.  43  the  Qovemor-in- 
Council  may  make  regulations  not  contrary  to  the  provision*^  of 
the  Act,  prescribing  the  terms,  rent,  quantity  and  shape  of  land, 
the  manner  in  which  persons  desirous  of  having  leases  should 
mark  out  the  land  they  apply  for,  the  mode  and  time  of  making 
application  and  objection. 

As  under  the  powers  of  this  Act,  regulations  of  the  Govenaor- 
in-Council  were  published  January,  1871,  prescribing  the 
manner  of  marking  out  and  subsequent  proceedings.  These 
regulations,  sec.  44,  say  that  if  a  lessee  of  any  lease  issued  under 
the  regulations  shall  commit  a  breach  of  any  of  the  covenants,  it 
shall  be  lawful  for  the  holder  of  a  miner's  right  to  apply  to  the 
Minister  of  Mines  informing  him  of  the  breach  of  covenant,  and 
in  the  event  of  the  lease  being  declared  void,  applying  for  a  lease 
of  the  entire  land  or  a  part  described,  and  that  the  Minister  may 
refer  the  matter  to  a  warden.  By  sec.  45  the  warden  shall  inquire 
and  report.  By  sec.  46  the  Minister,  after  perusing  the  report, 
and  being  of  opinion  that  a  breach  of  covenant  has  been  com- 
mitted, and  that  the  lease  should  be  forfeited,  shall  submit  the 
matter  to  the  Govemor-in-Council.  By  sec.  47,  if  the  Govemor- 
in-Council  shall  declare  the  lease  void,  it  shall  be  lawful  for  the 
Governor,  subject  to  sec.  41  of  the  "Mining  Statute"  to  grant  to 
the  person  so  applying  a  lease  of  the  whole  or  any  portion  of  the 
land  held  under  the  determined  lease. 

The  complainant,  Mr.  Robertson,  held  a  lease  under  these 
regulations.  Mr.  Samuels  applied,  alleging  a  forfeiture,  and 
seeking  a  lease  to  himself  of  the  entire  land.  The  proceedings 
regularly  ensued;  and  the  Gazette  of  22nd  October,  1880,  an- 
nounced the  forfeiture,  and  an  intent  to  grant  a  lease  of  the  entire 
to  Samuels  at  the  expiration  of  a  month.  The  next  day,  Samuels 
pegged  the  land,  not  regularly.  On  8th  November,  complainant 
marked  out  regularly,  as  applying  for  a  lease.    The  defendant 


Digitized  by 


Google 


VOL  Vn.]  MINING  CASES. 

Morris  was  working  as  Samuels'  servant  on  the  land  on  241 
November,  and  afterwards;  and  on  6th  December,  complainai 
issued  the  summons  before  the  warden  as  for  trespass  to  the  lai 
marked  out  for  a  lease  by  complainant  on  8th  November, 
may  be  questioned  if  the  regulations  of  1871  require  a  pers< 
seeking  under  sec.  44,  &c.,  to  mark  out.  I  rather  think  they  ( 
not,  and  the  argument  before  the  warden  and  me  has  gone  ( 
the  assumption  that  they  do  not,  and  therefore  the  complainai 
insisted  that  the  regulations  44,  &;c.,  purporting  to  give  a  lease 
an  informer,  were  ultra  vires  of  the  Governor -in-Council  and  coi 
trary  to  the  Mining  Statute, 

That  statute  requires  a  person  seeking  a  lease  to  mark  out  i 
regulations  may  direct;  but  does  not,  I  think,  make  it  necessai 
for  the  regulations  to  direct  any  marking  out  in  the  case 
breach  of  covenant.  They  direct  tlie  informer  to  get  a  lease  ( 
land  ascertained  by  the  first  lease,  the  public  being  informed  1: 
tlie  inquiry,  advertisement,  &;c.  But  in  the  present  case  the  con 
plainant  marked  out  on  8th  November.  As  one  of  the  minii 
public^  he  might  do  so,  although  he  held  the  lease  forfeite 
Samuels'  expectation  of  a  lease  which  he  has  not  got,  did  n( 
authorise  him,  or  defendant  representing  him,  to  mine;  so  I  thin 
that  complainant  was  entitled  to  recover  damages  as  und( 
sec.  37,  to  be  impounded  until  he  gets  a  lease.  The  complainant 
rights  are  irrespective  of  the  Attorney-General's  powers, 
answer — 1.  The  leasing  regulations  of  23rd  Januaiy,  1871,  en 
powering  the  Qovemor-in-Council  to  grant  a  lease  to  applicar 
for  forfeiture  in  the  manner  prescribed  by  them,  are  valid.  ! 
The  complainant  in  this  case  is  entitled  to  an  order  againc 
defendants  under  the  provisions  of  sec.  37  of  Act  No.  291,  wit 
its  restrictions.  3.  The  complainant's  rights  are  irrespective  c 
those  of  the  Attorney-General.  The  parties  to  abide  their  ow 
costs  of  the  special  case. 

Solicitors  for  complainants:  Bennett,  Attenborough  <k  WiVcs. 
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^^^  JONES  V.  CHRISTENSON  (a). 

May^.       **Mhung  StattUe  1865'*  (iSTo.  291),  sees.  5,  24— ifmm^  least— Residence  area- 
June  2.  Trespass. 

The  Grown  cannot  grant  a  mining  lease^  oonferring  on  the  leasee  a  right  to 
mine  nnder  a  residence  area  acquired  prior  to  the  granting  of  the  lease. 

Special  case,  by  way  of  appeal  from  the  Judge  of  the  Court 
of  Mines,  for  the  Sandhurst  District.  The  suit  was  by  the 
plaintiff  as  lessee  under  a  gold-mining  lease,  against  the  de- 
fendants, for  trespass  by  gold-mining  upon  the  demised  premises. 

At  the  hearing  in  the  Court  of  Mines,  counsel  on  both  sides 
agreed  to  the  following  statement  of  facts: — 

(1)  That  the  plaintiff  is  lessee  of  the  piece  of  land  described  in  Gold-Mining 
Lease  Ko.  4022  in  plaint  mentioned,  embracing  the  piece  of  land  claimed  by  the 
defendants  as  a  residence  area.  (2)  That  the  defendants,  or  those  nnder  whom 
they  claim,  were  lawfully  in  possession,  under  miner*s  rights,  of  the  residence 
site  marked  in  the  plan  on  the  margin  of  the  said  lease,  prior  to  the  issne  of  such 
lease.  (3)  That  defendants  are  mining  for  gold  nnder  the  said  residence  area,  at  a 
greater  depth  than  one-hundred  feet  below  the  surface,  and  if  the  lease  be  a  valid 
lease  against  them,  the  defendants  are  trespassers.  (4)  That  the  said  lease  was 
regularly  applied  for  in  accordance  with  the  regulations,  including  the  service 
of  notices  upon  the  defendants  as  holders  of  a  residence  area  in  the  land 
applied  for. 

Upon  this  state  of  facts,  the  learned  judge  held  that  the  de- 
fendants had  trespassed  on  the  land  held  under  lease  by  the 
plaintiff,  and  decreed  for  the  plaintiff,  with  damages  la.,  and  costs 
19?.  7«.  6d 

Mr.  Helm  and  Mr.  a' Beckett,  for  the  appellants: — 
The  question  turns  on  the  construction  of  sec.  24  of  the 
''Mining  Statute  1865"  (No.  291).  That  section  says,  "It  shall 
be  lawful  for  the  Governor  ....  to  grant  to  any  person 
.  .  .  .  subject  to  the  provisions  of  this  Act,  and  .... 
to  the  regulations  to  be  made  as  hereinafter  mentioned,  a  lease 
to  be  effectual  on  or  below,  or  both  on  and  below,  the  surface 
of  any  Crown  land  ....  not  occupied  by  the  holder  of  a 
miner  s  right,  unless  with  the  consent  of  such  holder."  The  land 
in  question  was  leased  without  the  consent  of  the  holder  of  the 

(a)   Conjon,  Robbrt  Molbswobth,  Esq.,  Chief  Judge. 
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residence  area,  and  no  compensation  has  been  paid  to  him  under  sec.       I88I 


26.     We  contend  that  the  holder  of  the  residence  area  is  entitled      joNra 

to  the  land  down  to  the  centre  of  the  earth.  The  Crown  is  bound  cniosrairsoy 

by  the  terms  of  the  "Mining  Statute  1865."   Aladdin  0.  if.  Co., 

V.  Aladdin  and  Try  Again  G,  M.  Co,,  (6).   Parade  0.  M.  Co. 

V.  Boyal  Harry  Q,  M.  Co,  (c)  is  distinguishable.    The  Court  has 

not  to  consider  whether  the  residence  area  holder  has  a  right  to 

mine,  but  what  is  the  right  of  the  lessee.  The  language  of  sec.  24 

shuts  out  from  its  operation  any  Crown  land  which  has  been 

occupied  by  persons  having  residence  areas,  wholly  irrespective  of 

depth,  and  the  provisions  towards  the  end  of  sec.  6  support  this 

view.     It  is  there  enacted  that  a  person  occupying  land  for 

residence  shall  be  deemed  in  law  to  be  possessed  of  such  land,  and 

the  property  therein.      There  is  nothing  in  these  words  to  limit 

them  merely  to  the  possession  of  the  surface,  and  if  not,  the 

residence  area  holder  is  entitled  to  possession  to  the  centre  of  the 

earth,  for  who  is  to  measure  the  depth  to  which  possession  is 

given. 

Mr.  Webb,  Q.C.,  and  Mr.  Casey  for  the  respondent: — 
The  question  is,  whether  this  piece  of  land  is  within  the  lease, 
or  to  be  regarded  as  excised  from  it.  It  must  be  taken  that  all 
the  preliminaries  to  the  issue  of  the  lease  have  been  complied 
with,  and  that  the  lease  is  well  issued.  It  is  practically  admitted 
on  the  case  that  the  residence  area  holders  consented  to  the  issue 
of  the  lease.  The  onus  of  proving  the  contrary  is  on  the 
defendants.  The  plaintiff  need  merely  produce  his  lease,  and  that 
is  paramount  until  something  to  limit  its  operation  is  shown. 
Apart  from  this,  however,  we  contend  that  the  lease  may  be 
granted  including  the  residence  area,  and  without  the  consent  of 
the  holder  of  it,  so  long  as  his  rights  are  protected.  It  has  been 
decided  that  he  has  no  right  to  mine  under  his  residence  area : 
Warrior  0.  M.  Co.  v.  Cotter  (d);  and  applying  the  principle 
of  Aladdin  G.  M.  Co.  v.  Aladdin  and  Try  Again  G.  M. 
Co.  (b),  we  may  excise  from  the  lease  merely  the  sui-face, 
and  so  much  of   the  sub-soil  as  is  necessary  to   support  it. 

(6)  6  W.  W.  ft  ft'B.  E^  2G6.  («J)  8  W.W.  &  a'R,  M.  at  p.  96. 

(c)  2  V.L.R.,  L.  218. 
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laai       In  thiB  caae  it  is  stated  that  the  appellant  is  mining  at  a 

joHis       greater  depth  than  100  feet  below  the  surface;  that  is  beyond  the 

Cbbmtkisoh.  ^^P*^  necessary  to  support  the  surface,  as  the  fact  of  the 

defendants  mining  there  shows^  for  it  is  not  to  be  assumed  that 

the  defendants  are  injuring  their  own  surface  rights  (e). 

Mr,  Helm  in  reply: — 

The  respondent  has  no  right  to  complain  of  the  appellants 
mining  imder  their  residence  area,  imless  he  is  damaged  beyond 
the  damage  to  the  general  public  Claims  and  leases  are  different. 
Claims  may  be  taken  up  over  any  Crown  land;  leases  can  only 
be  granted  over  lands  not  occupied  for  residence  purposes,  and  not 
previously  leased.  In  Parade  Co,  v.  Royal  Harry  Co,  (/)  the  words 
of  sec.  5  were  not  brought  under  the  notice  of  the  Court.  Those 
words  clearly  give  possession  to  the  centre  of  the  earth;  100  feet 
might  be  adequate  support  in  one  case  and  not  in  another. 

Cur,  adv.  vuU. 
Jtme  2.         The  Chief  Judge  : — 

"  This  case  comes  before  me  upon  an  appeal  from  the  learned 

Judge  of  the  Court  of  Mines,  Sandhurst.  The  plaintiff  below, 
Mr.  Christenson,  was  lessee,  under  the  Act  No.  291,  sec.  24;  and 
the  defendants,  Messrs.  Jones  and  Cocking,  held  a  portion  of  the 
leased  land  as  representing  the  holders  of  a  residence  area,  by  title 
prior  to  the  lease,  who  did  not  consent  to  the  lease  or  receive 
compensation,  and  were  mining  under  their  residence  area.  The 
matter  turns  on  very  few  words  of  section  24 — ^"It  shall  be  lawful 
for  the  Governor  to  grant  to  any  person,  subject  to  the  provisions 
of  this  Act  and  to  the  regulations  to  be  made  as  hereinafter 
mentioned,  a  lease,  to  be  effectual  on  or  below,  or  both  on  and 
below,  the  surface  of  any  Crown  land  not  demised  under  the  pro- 
visions of  any  Act  heretofore  or  to  be  hereafter  in  force,  and  not 
occupied  by  the  holder  of  a  miner's  right,  or  business  license, 
unless  with  the  consent  of  such  holder,  for  the  purpose  of  mining 
thereon  or  therein  for  gold,  &c."    Tlie  words  *'  on  or  below  the 

(<)  The  plaintiff's  lease  was  not  teehni*  appellant's  residence  area,  and  a  depth 

caUy  in  eyidenee,  bnt  it  was  stated  by  of  100  feet  under  it^ 
counsel  for  the  respondent  that  the  lease       (/)  2  y.L.R,,  L.  21S. 
expressly  excepted  the  surface  of  the 
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surface"  have  reference,  I  think,  to  the  Government  wanting  the  I88I 
land  at  some  levels  inconsistent  with  its  being  used  by  the  lessee,  Jonm 
or  as  having  conferred  on  some  person  some  right  so  inconsistent,  chmotnson 
But  then  come  the  words  protecting  persons  previously  holding 
under  miner's  right.  In  The  Aladdin  0.  M,  Co.  v.  The  Aladdin 
and  Try  Again  0,  M,  Co.  (g),  there  was  a  question  between  a 
lessee  and  previous  claimholders  under  miner's  right,  whether  the 
claimholders  had  consented  to  the  lease.  I  held  they  had  not, 
and  therefore  that  the  lease  was  ineffectual  against  them.  There 
was  an  appeal  to  the  Full  Court,  which  took  the  same  view. 
Now,  the  clause  in  question  puts  the  holders  of  residence  areas  on 
the  same  footing  as  claimholders.  It  is  true  that  the  owners  of  a 
residence  area  are  not  wai-ranted  in  mining  under  it:  Warrior  Co. 
V.  Cotter  (A),  as  against  the  mining  public,  and  may  be  stopped  by 
the  Attorney-General,  but  not  especially  against  a  lessee  whose 
lease  purports  to  embrace  their  land.  If  the  Governor  were  so 
authorised  by  law,  he  might  make  a  lease  restricting  the  mining 
to  such  a  depth  as  would  protect  the  property  of  the  holder  of 
the  residence  area.  But  such  holder  may  have  buildings  of  great 
value  and  great  weight  on  his  area,  and  without  express  enact- 
ment should  not  be  subject  to  have  it  undermined  with  such 
precaution  as  the  Governor  might  deem  adequate.  The  decision 
was  for  the  plaintiff  below.  I  reverse  it,  substituting  a  dismissal, 
with  costs.    Respondent  to  pay  costs  of  appeal.    Befer  to  tax. 

to)  6  W.W.  &  a*B.,  E.  266.  {h)  3  W.W.  ft  a*B.,  M.  Sl. 
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1881  BUKCH  V.  BROWN  (a). 

ifay 23.       "Mining  Statute  IS65"  {No.  291),  •«».  12,  133— Pf«<rftce— iTo^icc  o/  appeal^ 
j^^  g  fVrm  cj/"  heading--Ainendfneni. 

A  notice  of  appeal  from  a  warden's  dedsion  was  headed  "In  the  Court  of 
Mines  for  the  District  of  Heathcote,"  there  being  no  snoh  district. 

Held,  that  the  notioe  of  appeal  was  bad,  and  that  there  was  no  power  of 
amending  it^ 


Special  case  stated  by  the  Deputy  Judge  of  the  Court  of 
Mines  for  the  Sandhurst  District. 

There  had  been  an  appeal  from  the  warden  at  Heathcote  to 
the  Deputy  Judge,  and  on  the  heariug  of  the  appeal,  it  was 
objected  by  coimsel  for  the  respondent  that  the  notice  of  appeal 
was  bad,  inasmuch  as  it  was  headed  **  In  the  Court  of  Mines  for 
the  Mining  District  of  Heathcote."  There  was  no  "  District  of 
Heathcote/'  but  there  was  a  "  Heathcote  division"  in  the  Mining 
District  of  Sandhurst.  The  Deputy  Judge  held  the  objection 
good,  but,  at  the  request  of  the  appellant's  counsel,  stated  this 
case  for  the  opinion  of  the  Chief  Judge.  The  questions  asked 
by  the  Deputy  Judge  were — 1st.  Was  the  said  notice  of  appeal 
sufficient  ?    2nd.  Had  I  power  to  amend  ? 

Mr.  Fullerton  for  the  appellant: — 

The  notice  of  appeal  is  sufficient.  Heathcote  is  the  place 
where  the  appeal  was  to  be  heard.  The  Deputy  Judge  should 
take  judicial  notice  of  his  own  district.  The  respondent  could 
not  be  misled,  as  Heathcote  is  in  the  mining  district^  and  there 
is  no  other  place  of  that  name  in  the  colony :  Vicary  v.  Bow  {h) ; 
Frayne  v.  Carr  (c). 

Mr,  MacFarlcmd  for  the  respondents:-^ 

The  notice  of  appeal  from  the  warden  to  the  Court  of  Mines 
does  not  set  out  the  district,  and  is  therefore  bad.  The  notice  of 
appeal  must  be  headed  with  the  name  of  the  mining  district: 

(a)  Coram,  Robbrt  Molbsworth,  Es<^,        (ft)   3  W.W.  &  a*B.,  M.  1. 
Chief  Judge.  (c)    6  W.W.  &  a'B.,  M.  12. 
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Mining  Statute  1865"  (No.  291),  sched.  29.    The  respondenl 
sed  not  have  taken  any  notice  of  the  notice  of  appeal.    Fraym 
Garr  (d)  is  in  his  favour.    There  is  no  power  given  by  the  Act 
:  amending  the  notice  of  appeal. 

CW.  adv.  vult 
The  Chief  Judge:— 

The  complainant,  Mrs.  Burch,  proceeded  before  a  warden  ai 
ieathcote,  by  plaint,  against  Messrs.  Brown  and  Meader.  Hei 
laint  was  dismissed,  and  wishing  to  appeal,  she  gave  notice 
iaded  "  In  the  Court  of  Mines  for  the  District  of  Heathcote.' 
here  is  no  District  of  Heathcote,  but  the  Judge  of  the  Distric 
:  Sandhurst  sits  at  the  Divisional  Court,  Heathcote.  Th( 
amed  Judge  reserved  a  special  case:  Was  the  notice  of  appea 
ifficient,  and  had  the  Judge  power  to  amend?  I  have  fel 
oubt  on  the  question.  The  Act  No.  291,  sec.  212,  direct 
ppeal  in  a  prescribed  form,  headed  by  district.  In  Frayne  v 
a?T  (d),  I  held  an  appeal  good,  though  the  notice  was  headed  ii 
[)th  district  and  division.  But  the  heading  was  right  as  t< 
[)th,  the  division  mere  surplusage.  There  is  no  power  o 
aiendment  as  to  forms  of  appeal.  Sec.  133,  as  to  amendment 
jT  District  Judges,  regards  proceedings  originated  before  then 
ot  appeals.  I  answer — 1.  The  notice  of  appeal  was  not  suflS 
ent.  2.  The  Judge  had  no  power  to  amend.  Direct  the  partiei 
i  abide  their  own  costs  of  appeal. 

Solicitor  for  the  appellant:  Scott. 

Solicitors  for  the  respondents:  Fink,  for  Macoboy  <fc  Jones 
indhurst. 

id)   5  W.W.  &  A'B.,  M.  12. 
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^^^         MURPHY  V.  COTTER  and  THE  UNITED  HAND-AND-BAND  COBiPANY 
May  23.  (NO  LIABILITY)  (a). 

Junes.       ** Mining  Companiei  Act  1871"  {No.  409),  9ec,  35^  Practice^  Proeee^ng  hy 

summons  or  by  plaint. 


June  8. 


Proceedings  under  sec.  35  of  the  ''  Mining  Companiee  Act  1871,**  to  rectify  the 
register  of  a  mining  company,  may  be  initiated  by  summons,  or  in  any  way  con- 
sistent with  substantial  justice,  and  need  not  be  by  plaint. 

Special  case  stated  by  the  Judge  of  the  Court  of  Mines  for 
the  Ballarat  District,  as  follows: — 

"  The  proceedings  in  this  matter  were  commenced  by  summons,  copy  of  which 
ii  annexed  hereto.  Mr.  Watson,  solicitor  for  Jas.  Cotter  and  the  United  Hand- 
and-Band  Company  (No  Liability),  opposed  the  application  and  took  a  preliminary 
objection  that  I  had  no  jurisdiction  to  entertain  the  application ;  that  all  proceed- 
ings in  the  Court  of  Mines  ought  to  be  commenced  by  plaint  under  sees.  105  and 
106  of  the  "Mining  Statute  1865."  Mr.  Finlayson,  of  counsel  for  the  applicant 
Edward  Murphy,  contended  that  the  proceedings  were  regular  and  were  brought 
under  the  35th  sec.  of  the  Mining  Companiee  ActlSlh  I  was  of  opinion  that  I  had 
no  jurisdiction,  the  proceedings  not  having  been  commenced  by  plaint ;  but  at  the 
request  of  counsel  on  behalf  of  the  applicant,  Edward  Murphy,  reserved  the 
following  question  for  the  opinion  of  Hii  Honour  the  Chief  Judge  of  Courts  of 
Mines: — Had  I  jurisdiction  to  hear  the  application,  no  plaint  having  been  filed f 

By  the  summons,  the  applicant  (now  appellant)  sought  to  have 
the  share  register  of  the  respondent  company  rectified  by  having 
his  name  inserted  thereon,  as  transf erree  of  ceiiain  shares. 

Mr.  Webb,  Q.C.,  for  the  appellant. 

Mr.  Holroyd,  Q.C.,  for  the  respondent 

Cur.  adv.  vuU. 

The  Chief  Judge  : — 

This  is  a  special  case  by  the  learned  judge  of  the  Court  of 
Mines,  Ballarat.  Mr.  Murphy,  claiming  to  have  his  name  put  upon 
the  register  of  the  United  Hand-and-Band  Company  (No  Lia- 
hility),  under  the  Act  No.  409,  sec.  35,  proceeded  by  summons  from 
the  learned  judge  to  the  company  and  its  manager,  Mr.  Cotter. 
An  objection  was  made  that  the  proceeding  should  be  by  plaint 
I  think  that  the  learned  judge  might  entertain  the  question  in 
any  way  consistent  with  substantial  justice.  The  Act  gives  no 
direction.    The    Act    No.  291,  sees.    105,    106,    regards   suits 

(a)  Coram,  Robebt  Moubsworth,  Esq.,  Chief  Judge, 
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commenced  under  it,  and  the  form  of  plaint  would  not  be  suited         1881 
to  the  redress  sought.     I  answer  that  the  learned  judge  had     murphy 

jurisdiction,  though  no  plaint  was  filed.     I  order  the  company,  q^^' 
United  Hand-and-Band   Company  (No   Liability),    and   James      United 

Cotter  to  pay  the  feosts  of  the  special  case.     Refer  to  tax.  Band  Coy.' 

Solicitors  for  appellant:  Frank  Madden,  for  Hardy  and 
Madden,  Ballarat. 

Solicitor  for  respondents:  Klingender,  Charsley  <k  Dickson, 
for  Watson,  Ballarat. 


FANCY  V,  BILLING  (a).  Aug.  22. 

Residence  area — Tranter  to  company— Marking  out— Constructive  abandonment — 

Adjudication. 

Wliere  one  person  is  in  actu&l  occupation  of  a  residence  area  under  a  claim  of 
right,  no  other  person  can  acquire  title  to  the  same  land  by  marking  it  out, 
without  first  instituting  proceedings  to  dispossess  the  occupant. 

Qucere.  —  Whether  the  title  to  a  residence  area  is  determined  by  being 
transferred  to  a  trustee  for  a  company. 

Special  case  stated  by  the  Warden  at  Ballarat  for  the  opinion 
of  the  Chief  Judge  of  Courts  of  Mines. 

The  summons  before  the  warden  was  for  trespassing  upon  a 
residence  area  at  Ballarat,  of  which  the  complainant  claimed  to  be 
in  the  use,  occupation,  and  enjoyment,  under  his  miner  s  right, 
and  the  warden  was  in  favour  of  dismissing  the  summons,  but 
at  the  request  of  the  complainant's  attorney  reserved  the  following 
special  case :  — 

On  the  hearing  of  the  complaint,  it  was  proved  that  one  Thos.  Cox  obtained 
registration  on  the  5th  November,  1879,  of  a  residence  area.  On  the  9th  July, 
1880,  he  transferred  such  residence  area  to  one  G.  F.  Smith,  and  removed 
his  house  altogether  from  the  land.  On  the  6th  April,  1881,  Smith  transferred 
to  Batiste,  a  olerk  in  his  employment,  and  on  the  14th  April,  Batiste 
transferred  to  John  Fancy,  the  present  complainant.  It  was  further  proved 
that  Smith  purchased  the  residence  area  for  and  on  behalf  of  a  company  then 
in  contemplation,  and  shortly  afterwards  formed  as  the  Butkr's  United  Freehold 
Company  (No  Liability),  of  which  he  (Smith)  was  manager.  The  present  com- 
plainant (Fancy),  when  he  purchased,  paid  the  purchase-money  to  Smith 
(Batiste  being  present),  and  the  amount  was  carried  by  Smith  to  the  com- 
pany's credit.      Neither  Smith  nor  Batiste  ever  resided  on  the  land,  but  an 

(a)  Coram,  Sm  W.  F.  Stawkll,  Chief  Judge. 
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office  for  the  use  of  the  company  waa  pat  on  it  by  the  company,  in 
-  which  office  a  man  in  the  employment  of  the  company  ordinarily  slept,  and 
the  company,  working  on  adjoining  private  property,  need  the  land 
as  a  site  for  puddling  machines,  &c.  Further,  it  was  proved  that  the  companj 
had  ceased  work  abont  two  months  and  a-half  before  the  commencement  of  these 
proceedings,  and  had  sold  portions  of  their  machinery,  but  some  of  it  (althongh 
sold)  remained  on  the  land  up  to  the  time  of  the  defendant  marking  it  ont^  tf 
stated  hereinafter.  Defendant  on  5th  April,  1881,  marked  out  and  applied  to 
be  registered  for  a  piece  of  land  as  a  residence  area,  embracing  the  greater  pert 
of  the  land  in  dispute,  but  in  consequence  of  objections  lodged  by  Batiste  <m 
the  6th  and  12th  days  of  April  respectively,  defendant  was  prevented  from 
obtaining  registration  until  the  20th  April.  No  question  arose  as  to  the  miner's 
rights  held  by  the  individuals  named.  I  was  of  opinion  that  an  incorporated 
company  could  not  hold  a  residence  area ;  that  Smith  and  Batiste  were  merdj 
acting  for  the  company,  and  defendant  was  therefore  entitled  to  mark  out  and 
occupy  the  site,  and  was  about  to  dismiss  the  summons  herein,  but  at  the  request 
of  complainant's  attorney,  I  reserved  the  following  questions  for  the  opinion 
of  His  Honour  the  Chief  Judge  of  Courts  of  Mines,  viz. : — (1)  Did  the  title  to  the 
residence  area  cease  and  determine  upon  transfer  being  made  to  6.  F.  Smith,  in 
consequence  of  his  being  a  trustee  for  an  incorporated  company?  (2)  Was 
defendant  entitled  to  mark  out  and  take  possession  of  the  land  as  a  reridenoe  area 
without  instituting  proceedings  against  the  person  claiming  to  be  in  occupation  ? 
(3)  Was  the  title  of  the  complainant  sufficient  as  against  the  defendant,  to  entitle 
the  complainant  to  an  order  in  his  favour  ? 

Dr,  Madden  for  the  complainant : — 

Cox  lawfully  took  up  the  residence  area  and  assigned  to 
Smith,  who  assigned  to  the  present  complainant  The  com- 
plainant was  therefore  in  legal  possession  of  the  area,  and  if  the 
defendant  contested  his  right,  he  ought  to  have  taken  proceed- 
ings before  the  warden  to  eject  him:  Critchley  v.  Oraham  (6); 
Thomas  v.  Kvanear  (c);  Coles  v.  Sparta  (d);  Mulcahey  v. 
Walhalla  Company  (c).  Where  there  is  a  de  facto  abandon- 
ment, there  is  no  necessity  for  a  warden's  adjudication,  but 
it  is  otherwise  where  the  abandonment  is  constructive :  CoUins 
V.  (XDwyer  (/). 

Mr.  Oaunt  for  the  defendant : — 

I  do  not  dispute  the  law  as  laid  down  in  the  cases  cited,  but 
contend  that  there  was  an  actual  abandonment  in  this  case. 
Smith  was  a  trustee  for  a  corporation,  and  a  corporation  cannot 
occupy  land  as  a  residence  area:  Wan^ior  Oold  Mining  Company 
V.  Cotter  (g).     As  a  matter  of  fact  the  company  used  the  land 


(h)  2  w.  &  w.,  L.  211. 

(e)    Ibid,  at  p.  239. 

(d)  3  W.W.  &  a'B.,  M.  21. 


(e)    6W.W.  &a»R,Eq.  12a 
(/)  5  W.W.  &  a'B.,  M.  3a 
(g)  3W.W.  Aa'R,  M.  atp.95. 
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for  mining  purposes,  and  not  for  residence.    The  company  sold       1881 
their  plant,  and  abandoned  the  land.  It  was  then  open  for  anyone      Fanot 
to  come  in  and  take  possession,  and  the  defendant  did  so.    [The     buunq 
Chief  Judge.    Are  you  not  setting  up  a  different  case  from  that 
put  by  the  warden  ?    There  is  a  great  difference  between  actual 
abandonment,  and  there  being  a  flaw  in  the  title.]    The  transfer 
to  the  complainant  was  collusive,  and  was  made  after  the  defend- 
ant went  into  possession.    The  company  used  the  land  for  nine 
months  for  other  purposes  than  residence.    As  soon  as  there  is  a 
cesser  of  use  for  residence  the  title  is  gone. 

Dr,  Madden  in  reply. 

The  Chief  Judge: — 

I  do  not  think  the  case  can  be  treated  as  one  of  abandonment. 
It  seems  diificult  to  say  the  title  ceased  because  the  holder  trans- 
ferred to  a  trustee  for  a  corporation;  and  it  is  also  difficult  to 
say  that  the  title  of  a  purchaser,  without  notice,  could  be  held 
bad  because  of  a  defect  in  the  previous  holder's  title.  The  object 
of  the  Statute  is  to  give  title  by  possession.  As  regards  the  first 
question,  I  am  not  required  to  answer  it,  but  I  entertain  grave 
doubts  whether  the  title  did  cease.  As  regards  the  second  ques- 
tion, I  think  the  defendant  was  not  entitled  to  mark  out  the  land, 
without  first  taking  proceedings  to  dispossess  the  complainant.  I 
think  the  present  claimant  was  a  bona  fide  piirchaser  without 
notice,  and  it  would  not  be  right  to  disturb  his  title  without 
some  notice  to  him.  The  answer  to  question  3,  follows  as  a 
corollary  from  the  answer  to  question  2.  The  claimant's  title 
was,  in  these  proceedings,  sufficient,  as  against  the  defendant.  I 
shall  give  costs  to  the  successful  party. 

His  Honour's  written  answers  were  as  follows: — 

(1)  I  am  dlBposed  to  think  the  title  to  the  residence  area  did  not  cease  and 
detmnine  upon  the  transfer  being  made  to  G.  F.  Smith.  (2)  I  am  of  opinion  the 
defendant  was  not  entitled  to  mark  out  and  take  possession  of  the  land  as  a 
residence  area,  without  instituting  proceedings  against  the  person  claiming  to  be 
in  occupation.  (3)  The  title  of  the  complainant  was  sufficient  as  against  the 
defendant  to  entitle  the  former  to  an  order  in  his  favour. 

Solicitors  for  complainants:  Hardy  &  Madden. 
•   Solicitor  for  defendant:  C.  M.  Watson, 
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1881         MURPHY  V.  COTTER  and  thb  UNITED  HAND  AND  BAND  COMPANY, 

NO  LIABILITY,  (a) 

*•  Mining  StatuU  1866"  {No,  291),  hc  100—"  The  Mining  Companies  Act  1871'" 
{No,  400),  $ec,  35-^udgt^s  wmmons^Proeeai'^Seal  qf  CouH^Practiee  CourU 
qfMinea, 

A  Judge's  rammonB,  under  see.  35  of  "  The  Mining  Companies  Act  1871"  (No. 
409)  need  not  be  under  the  seal  of  the  Court. 

The  proTiaionB  of  see.  100  of  the  ** Mining  Statute  1865"  (No.  291)  apply  only  to 
prooen. 


Aug.^. 


Special  case  stAted  by  the  Judge  of  the  Court  of  Mines,  at 
Ballarat,  for  the  opinion  of  the  Chief  Judge  of  Courts  of  Mines. 

The  proceedings  were  commenced  by  summons  to  rectify  the 
respondent  company's  register  of  shareholders  under  sec  35  of 
"The  Mining  Companies  Act  1871"  (No.  409).  Affidavits 
were  filed  in  support  of  the  application  by  the  applicants, 
and  affidavits  were  also  filed  by  the  respondents  to  oppose 
the  summons.  On  the  return  day  of  the  summons,  objection 
was  taken  by  the  respondents  that  the  Judge  of  the  Court 
of  Mines  had  no  jurisdiction  to  hear  the  case,  as  no  plaint 
had  been  entered  prior  to  the  Judge's  summons  being  issued. 
The  learned  Judge  reserved  the  question  of  law  for  the  opinion 
of  the  Chief  Judge.  His  Honour  the  Chief  Judge  returned  the 
following  answer  to  the  question:  The  learned  Judge  had  juris- 
diction though  no  plaint  was  filed  (6).  The  summons  was  there- 
after set  down  for  hearing  before  the  Judge  of  the  Court  of 
Mines,  in  Chambers.  Counsel  for  the  respondents  then  took 
objection  that  the  summons  was  not  sealed,  the  seal  of  the  Court 
of  Insolvency  having  been  impressed  thereon  in  place  of  the  seal 
of  the  Court  of  Mines.  Counsel  for  the  applicant  contended  that, 
it  being  a  Judge's  summons  signed  by  the  Judge  himself,  it  did 
not  require  to  be  sealed  at  all.  Also,  that  the  respondents  had, 
by  appearing  and  filing  affidavits,  waived  any  such  objection; 
and,  further,  that  the  mere  fact  of  the  clerk  attaching  a  wrong 
seal,  could  not  vitiate  the  summons.    The  learned  Judge  con- 

(a)   Coram,    Sir   W.    P.    Stawsll,  {b)  Reported  ante,  p.  12. 

Kkt.,  Chief  Judge. 
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sidered  that  he  had  no  jurisdiction,  but  at  the  request  of  counse 
for  the  applicant,  reserved  the  following  question  of  law  for  th 
opinion  of  His  Honour  the  Chief  Judge  of  Courts  of  Mines  :- 
Under  the  circumstances  stated,  had  I  jurisdiction  to  entertai 
the  summons? 

Dr.  Madden,  for  the  appellant: — 

The  prior  decision  (c)  practically  settles  this  point,  for  if  n 
plaint  is  necessary,  there  need  be  no  seal.  By  sec.  105  of  "  Th 
Mining  Statute  1865"  (No.  291)  it  is  enacted  that  all  suits  shall  b 
commenced  by  plaint,  and  that  the  plaint  shall  be  sealed.  This  i 
not  a  "suit,"  and  it  has  been  held  that  no  plaint  is  necessary 
This  is  not  a  summons  under  sec.  109,  but  an  ordinary  Judge' 
summons  signed  by  the  Judge  himself. 

Mr.  Gaunt  for  the  respondent: — 

Sec.  88  of  the  ''Mining  Statute  1865"  (No.  291)  requires  th 
clerk  of  the  Court  to  issue  all  summonses  and  to  receiv 
the  fees  thereon,  and  sec.  100  provides  that  there  shall  be  a  sea 
for  every  Court,  and  that  "  all  summonses,  certificates,  warrants 
and  other  process  "  shall  be  sealed  with  such  seal.  [The  Chie: 
Judge.  It  seems  very  strange  that  a  Judge's  summons  whid 
would  be  good  in  this  Court,  or  in  any  other  Court,  without  i 
seal,  should  be  bad  in  the  Court  of  Mines  if  without  one.]  W 
say  there  is  no  summons  at  all  if  it  is  without  a  seal.  Mitten  "v 
Sparge  {d)  was  a  case  of  an  affidavit  of  service;  In  re  StepheTison  (e 
was  a  case  of  an  interlineation.  [The  Chief  Judge,  There  i 
a  great  distinction  between  the  case  of  an  interlineation  and  i 
seal]  The  words  of  sec.  100  are  mandatory,  and  make  a  sea 
necessary  to  all  summonses.  [The  Chief  iJuDGE.  A  Judge' 
summons  is  not  a  process.  A  process  is  something  by  which  i 
suit  is  moved  on  a  step.  A  writ  of  summons,  and  a  warranty  ar( 
process.     I  am  not  so  clear  about  a  certificate.] 

Dr,  Madden  in  reply: — 

Sec.  35,  under  which  this  sunmions  is  taken  out,  institutes  i 
new  kind  of  procedure,  and  no  seal  is  necessary  to  such  i 

(c)   AfUe,  p.  12.        (d)    1  V.R.,  M.  22.  (e)   1  W.  &  W.,  I.  E.  &  M.  120. 

V.L.R.,  Vol.  VU.,  Mining.  B 
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1881        summons.    A  Judge's  summons  is  juot  a  process  under  sec.  100. 

Murphy     The  word  "  summons  **  in  that  section  is  controlled  by  the  words 

Cotter  and  *' ^^^^^  process."    The   words  of  the  "County  Court  Staiute" 

United      (jfo.  345),  eecs.  4  and  53,  which  are  very  similar,  have  been  held 

Band  Coy.    to  be  directory  only:    R,  v.  Bindon  (/).     If  the  words  are 

directory  only,  the  objection  has  been  waived. 

The  Chief  Judge:— 

I  should  regret  being  obliged  to  give  any  answer  but  one  to  the 
question.  The  objection  is  of  a  technical  nature.  The  appellant 
issued  a  summons,  in  the  ordinary  form.  An  objection  was  taken 
that  there  was  no  plaint.  The  learned  Chief  Judge  of  Courts 
of  Mines  held  that  a  plaint  was  not  necessary.  I  assume  that 
the  present  objection  was  not  taken  at  the  original  hearing. 
That  objection  is  based  on  sec.  100.  If  the  word  "  summons"  m 
that  section  applied  to  a  Judge's  summons  in  chambers^  I  should 
have  to  decide  whether  the  words  are  mandatory  or  directory 
only.  "  Shall"  has  been  frequently  held  to  mean  "  may."  I  do 
not,  however,  decide  that  point.  There  is  a  difference  between 
punishing  an  official,  and  invalidating  a  proceeding.  I  was  dis- 
posed at  first  to  hold  that  a  "  certificate"  was  not  a  *'  process," 
but  certificates  under  sees.  145  and  200  are  equivalent  to  signing 
judgment,  and  are,  therefore,  process.  I  limit  the  words  of  sea 
100  to  process  only,  and  I  answer  in  this  case  that  the  learned 
Judge  had  jurisdiction.  I  give  costs  to  the  successful  party,  on 
accoimt  of  the  former  proceedings. 

Dr.  Madden  asked  for  costs  against  Cotter.  If  costs  are  given 
against  the  company,  the  appellant  being  a  member  of  the 
company  will  have  to  contribute  to  them. 

The  Chief  Judge: — 

I  give  costs  against  Cotter. 

Solicitors  for  the  appellant:  Hardy  Js  Madden, 
Solicitor  for  the  respondent:  0.  M,  Watson 

if)    2  V.L.B,,  L.  284. 
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iMTHmajSTSee  Marikb  Insurance. 

. Notice  q/.—See  NoncB  op  Abandon- 

rr, 

:XBTASC1BIS— Tender  of.— See  Vendor  and 

UTBAflER. 

r  OF  ISSOLYEISCY— Non-satisfaction  of 
jment^DemancL]  In  order  to  constitute  a 
per  demand  by  a  sherifiTs  ofiGicer  upon  an 
mtion  debtor  to  satisfy  a  jndraient,  so  as  to 
ititnte  an  act  of  insolvency  if  he  fail  to  do 
bhere  most  be  a  distinct  request  for  present 
ment,  and  a  distinct  and  peremptory  refusal. 
-eFsNNER L  18 

Nan-satis/action  of  judgment — Judg- 

t  conclusive,]  Where  judgment  has  been 
•vered  on  a  promissory  note  and  no  pro- 
lings  taken  to  impeach  such  judgment,  it 
be  considered  final  on  an  order  nisi  in  insol- 
!y,  and  it  is  then  too  late  to  raise  the  defence 
i  there  was  no  consideration  given  for  the 
s,  or  that  the  judgment  was  procured  by 
d.     In  re  Leb I.  117 

Non-satisfacUon  of  judgment — Return 

rit.  ]  A  return  to  a  writ  need  not,  under  Act 
379,  sec.  37,  viii.,  allege  that  the  resoondent 
called  on  to  satisfy  the  writ.  In  re  M'Con- 
.B L  17 

iUIESCEHCE— /ti  mining  encroachment,— See 

UNCTION,  2. 

'  OP  PABLIAMBHT— C7o»«en<c««)7i  of —See 
aTBUcnoN. 

inf IBTEATIOH  —  To  Curator  —  Waste— 
)er  ofsaJe,]  Administration  will  always  be 
ited  to  the  curator,  where  there  is  no  one  in  the 
ny  entitled  and  willing  to  take  out  adminis- 
ion,  and  where  the  property  requires  look- 
after.  The  Court  \nll  not  make  an  order 
-eating  the  curator  from  selling  the  estate; 
temble,  he  ousht  to  keep  things  in  statu  qtio 
:ar  as  possible,  where  there  are  persons 
tied  out  of  the  colony.     In  the  Estate  of 

JNA  -  -  -  -  -  -     I.   44 

De  bonis  nan.     See  Practice  Pro- 

E,  2. 

,  Durante  minoritatc—See  Practice 

>BATB,  3. 


ADmSlST^ATlOJSl— continued. 

4.  Revocation  qf.—See   Practk 

BATE,  4. 

6.  —  To  one  of  tux)  attorneys  unde, 
— See  Prachce  Probate,  1. 

ADMUriSTSATIOH  BOVB— Dispensing 
See  Executor  accoqdino  to  the  Tknoi 

2.  Motion  to  cusign, — See  Pract 

BATE,  19. 

ADMIlflSTSATIOH  STJIT—Administra 
ing  realty  and  personalty,]  Qucere^  wh( 
administrator  of  personalty  who  takes  p< 
of  realty,  and  receives  the  rents  thei 
mixes  them  with  the  personalty,  is  lii 
suit  in  equity  for  a  generid  administra 
eluding  an  account  of  the  rents  and  profi 
real  estate.    M'Vea  v.  Aitken    • 

2.  Administrator  of  personalty- 
realty — Accounts — Mixing  funds— Goi 
trustee — Remedy  at  law.]  A  creditor  i 
in  1865  letters  of  administration  of  the  pe 
of  a  deceased  person,  and  entered  into  p< 
of  a  portion  of  the  deceased's  real  estal 
plaintiff  filed  his  bill  against  the  admin 
alleging  himself  to  be  heir-at-law  of 
ceased,  seeking  for  a  conveyance  of 
estate,  and  an  account  of  the  rents  rec( 
the  administrator.  Heldt  that  the  plaii 
a  complete  remedy  at  law ;  and  that 
absence  of  any  complexity  in  the  accoun 
was  no  ground  for  the  intervention  of  a 
Equity,  and  bill  dismissed  with  costs 
ADHINIST&AT0B^-Cre(ii^or~2>u^y  to 
estate — Costs,]  It  is  the  duty  of  credit 
have  obtained  administration  of  an  in 
estate  to  protect  the  estate ;  and  the} 
titled  to  their  costs,  out  of  the  ee 
opposing  a  will  propounded  subse 
Attorney-General  v.  Huon 

2.  Power  to  sell  or  moi'tgage.] 

ministrator  of  land,  under  the  "  Tra 
Laud  Statute,"  can  seller  mortgage,  an< 
accountable  to  his  cestui  que  trust  for 
does.    Droop  v.  Colonial  Bank    - 

3.  Right  of  retainer  by.]    Qucsre, 

an    administrator,   who  is  a  creditor, 
assets  in  his    hands  before    answer, 
having   asserted  his  right  of  retainei 
answer,  can  assert  it  in  the  Master's  ofl 
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ADHIBnSTBATOBr><xm<intt«cl. 

if  ho  can  so  assert  it,  whether  the  plaintiff  can 
then  give  evidence  that  the  defendant  has  waived 
such  right.     Bailkyv.  VVaiOHT    -        -    E.  Ill 

4. Tenant  in  common— AUoioance  for  im- 
provements.] An  administrator,  who  was  also 
tenant  in  common  with  his  children,  and  dnring 
the  minority  of  the  children,  borrowed  money  on 
the  security  of  the  property  in  order  to  make 
improvements  thereon,  allowed  for  the  amount 
of  benefit  to  the  land  by  the  expenditure. 
Droop  v.  Colonial  Bank      -       -       •    E.  71 

ADMISSION  —  ^y   eO'COMpircUar.  —  See  Evi- 
DBNCS,  5. 
ADVAHCEMEHT.— 5^6  Infant. 

ADVEETI8EMEHT— i?br  Probate.— See  Prac- 
tice Pkobatb,  6. 

AFFIDAVIT— i»  tMolveney  —  Not  '*  proceed- 
ings,**] Affidavits  used  on  a  debtor's  summons 
are  not  "  proceedings"  of  the  Insolvency  Court, 
within  the  meaning  of  Rule  48,  and  no  judge's 
order  is  necessary  for  their  removal.  In  re 
POBTCH I.  126 

8. By  J,  P,—See  JcsncB  op  the  Peace. 

8.  Erasure    in,  —  See      Practice     at 

Law,  1. 

4.  —  Insufficient,  —  See  Practice  Pro- 
bate, 13. 

6.  Omission  in  jurat— See  Practice  In- 
solvency, 1. 

6.  Refusal  to  make  — Attachment. — See 

Attorney,  6. 

7.  Title  qf,  in  ceHiorari.—  See  Practice 

AT  Law,  8. 

AQtEJST— Authority   of,  — See   Principal   and 

Agent,  1. 

AGEESHEHT— i4«  to  costs.— See  Costs,  9. 

a.  Void-Under  "  The  Land  Act  1869"— 

See  Promissory  Note,  1,  2. 

8. Uncertain,— See  Partnership. 

AITEEATIOHS— /n  wiU,—8ee  Practice  Pro- 
bate, 22. 
AMEHDMBHT—i4yi6r«rtaZ.—fife«  New  Trial,  1. 

2. Of  affidavit,— See  Practice  at  Law,  3. 

8. Of  hill  in  equity.— See  Pleading  in 

Equity,  2;  Prachcb  in  Equity,  8. 

4. Of  consent  order.— See  Interpleader. 

6.  Of  notice  of  appeal,  —  See  Practice 

Court  of  Mines,  2. 

APPEAL— -FVom  County  Cow-t— Question  of  fact.] 
An  appeal  from  a  County  Court  lies  from  a  de- 
cision upon  a  question  of  fact,  but  the  Appellate 
Court  will  not  interfere  with  such  a  decision  un- 
less it  is  undoubtedly  wrong.  Kavanagh  v, 
Haynes  (4  A.J.R.  73)  overruled.  Black  v. 
Pebmewan,  Wbioht  &  Coy.,  Limited  -  L.  292 

2. From  County  Court— Question  of  fact.] 

Where  an  appeal  from  a  County  Court  turns 
upon  a  question  of  fact,  it  is  not  sufiGicient  for 
the  appellant  to  show  that  the  decision  is  pro- 
bably wrong.     Brundell  v.  Wane     -     L.  319  ■ 


APPEAL—^on/tfiuecf. 

8. From  County  Court — Queirftoa  of  fad.] 

The  Court  will  not,  on  appeal,  review  the  de- 
ciiion  of  a  judge  of  the  County  Court  on  a  ques- 
tion of  fact,  where  the  evidence  is  conflicting. 
Lee  V,  Andrew E  9d 

4.  From  County  Court— Variance  hetwem 

judge* s  notes  and  statement  in  oase.  ]  On  sppnl 
from  the  County  Court,  it  is  the  duty  of  the 
Court  to  make  every  presumption  to  reconcile 
what  the  judge  states  to  have  been  proved  with 
what  appears  upon  his  notes  of  evidence.  Di- 
viES  V.  Brkadino      -        .        .        -       L 107 

6.  From  Insolvent   Court— Orouttds  of 

Appeal]  TheCourtwiU,  on  appeal,  take  notice 
of  an  objection  to  the  form  of  the  order  appealed 
from,  although  not  mentioned  in  the  grounds  of 
appeal    /n  re  Gale      -        -        .        -       LI 

6.  From  Insolvent  Court— Notes  of  judge.] 

The  Appeal  Court  will  be  guided  as  to  whst 
took  place  in  the  Court  below,  by  the  notes  of 
the  judge  of  the  Court  of  Insolvency.  In  re 
Patbrson L14 

7. From  Justices— Objection  not  stated  is 

case.]  Semble,  that  on  appeal  from  jnatioes  no 
objection  is  available  which  is  not  stated  in  the 
case.    Hettenbach  v.  Isley     •  L.  104 

8.  To  General  Sessions— Order  for  maiA' 

tenance — Appeal  by  implication.]  Though  no 
appeal  from  an  order  of  justices  for  maintenance 
is  expressly  given  by  **  2Tie  Marriage  and 
Matrimonial  Causes  Statute  1864"  (Na  268), 
the  power  dven  to  Genertil  Sessions  by  sect 
40  to  quash,  Ac.,  the  order,  **  whether  an 
appeal  against  the  same  has  been  entered 
or  not,"  gives  a  right  of  appeal,  by  resson- 
able  implication.  If  no  maohmery  is  pronded 
for  carrying  out  such  appeal,  it  is  the 
duty  of  the  Court  of  General  Sessions  to  endea- 
vour to  work  it  out,  moulding  its  own  procedure 
and  practice,  if  necessaiy,  for  that  purpoM. 
Reoina  V,  Justices  of  Central  Bailiwick, 
ExparUW^ivoY L90 

9.  F^'om  Insolvent   Court— Forward^ 

papers.— See  Practice  Insolvency,  2. 

10.  From  refusal  to  dispense  %oUh  poffmetU 

of  Is,  in  the  pound— Further  materials.— See 
Insolvent's  Certificate,  3. 

11.  Notice  of— See  Practice  Coubt  of 

Mines,  2. 

APPBENTICE.— fifee  Master  and  Apprentice. 
ASSAULT— C//iar<7C  of— See  Malicious  Pbosi- 

CUTION,  1. 

ATTACHMENT.— Sc«  Practice  in  Equity,  1, 2. 

2.  Bef  using  to  make  affidavit.-  See  Attor- 
ney, 6. 

ATTOKNET  —  Costs  —  Taxation.  ]  An  attorney 
on  taxation  of  costs,  as  between  attorney  and 
client,  will  not  be  allowed  an  item  at  a  higher 
rate  tiian  that  specified  by  the  **  Coynmon  Iavp 
Procedure  Statute  1865"  (No.  274),  unless  the 
client,  with  knowledge  that  he  cannot  recover 
the  extra  amount  from  the  opposite  party,  has 
assented  to  paying  the  increased  sum.  In  re 
Hardy  and  Madden,  Ex  parte  MIvea    L.  145 


Digitized  by 


Google 


VOL.  VII.] 


INDEX. 


ITTOBHET — eoTUinued, 

a.  Costs— Taxaticn,]    The  provision  in 

leo.  396  of  the  '*C<mmon  Law  Procedurt  SioMe 
1865"  (No.  274)  is  an  absolute  bar  to  taxation 
after  the  expiration  of  twelve  months  from 
payment,  but  if  paid  within  twelve  months 
pteceding  the  application,  special  circumstances 
may  induce  the  Court  to  have  the  bill  taxed. 
In  re  Habdt  akd  Madden,  Ex  parte  Thb 
Unitkd  Hand  and  Band  Compant    -    L,  866 

8.    CosU— Taxation  — Break   i»   wtt.] 

Where,  upon  a  demurrer  to  a  bill  in  Equity 
being  oveiruled,  there  was  a  large  amendment 
of  the  pleadings,  and  thus  a  pause  in  the  litiga- 
tion, but  the  solicitors  continued  to  advise  with 
their  clients,  the  plaintifib,  as  to  wEat  course 
•hoald  be  pursued— J7e2c2,  that  the  solicitors 
oould  not  treat  such  pause  as  a  break  in  the  suit, 
with  reference  to  the  right  of  the  client  to  have 
a  taxation  of  their  costs.  In  re  Hardy  and 
Madden,  Ex  parte  United  Hand  and  Band 
Company 1.  476 

4.  Costs^Taxation— Costs  qf  taxation.] 

Where  upon  an  order  for  taxation  sa  between 
attorney  and  dient,  more  than  one-third  of  the 
bill  of  costs  was  taxed  off,  the  Court,  upon  that 
ground  alone,  gave  to  the  client  the  costs  of  the 
gammons  and  order  for  taxation.  In  re  Hardy 
AND  Madden,  Ex  parte  United  Hand  and 
Band  Company        -       -       -       -       1.  460 

6.  CostS'-Taxation— Order  to  enter  up 

judgment  on  allocatur— Balance  due  by  attorney 
--Proportional  payment  to  someqf  several  clients .] 
The  dourt  can  order  that  judgment  be  entered 
up  for  the  amount  certified  in  an  allocatur,  where 
the  balance  is  found  to  be  due  by  the  attorney. 
In  the  case  of  several  dients,  who  had  been  joint 
plainti£h,  one  of  whom  dissented  from  the  ap- 
plication, the  attorney  himself  being  another, 
the  Court  made  an  order,  by  consent,  to  enter 
up  judgment  for  the  balance  certified,  with  a 
direction  that  execution  should  issue  only  for  the 
proportionate  shares  of  the  applicants.  In  re 
Hardy  and  Madden,  Ex  parte  M'Iver  -  L.  324 

6.  Delivery  up  of  deeds— Refusal  to  make 

an  affidavit.]  Where  an  order  has  been  made 
that  an  attorney  should  deliver  up  all  deeds  in 
his  possession  relating  to  certain  matters,  and 
be  says  he  has  none, — Semble,  the  Court  will  not 
grant  a  Rule  for  his  attachment,  because  he 
refuses  to  make  an  affidavit  to  that  effect.  In  re 
ONE,  &c..  Ex  parte  Morrls      -      L.  303 

7.  Leaving  client.]    Quaere,  whether  an 

attorney  whose  costs  have  been  duly  paid  is 
justified  in  leaving  his  client  during  the  pro- 
ffcess  of  a  suit.  Hernble,  he  is  not,  unless  there 
IS  a  *' break"  in  the  litigation.  In  re  Hardy 
AND  Madden,  Ex  parte  The  United  Hand  and 
Band  Company         -       -       -        -       L.  266 

a    Retainer  of.  —  See  Husband  and 

Wife,  2. 

ATTO^JSTEY'Q^'SrEJULL— Trespass  tomining  lease. 
See  Mining  Lease,  4. 

ATTORITET  UlTDBE  VOWER— Administration  to. 
—See  Prachcb  Pkobats,  1. 


AUCTIOU  SALE— 0/  salvage  goods,See  Con. 

TRACT,  4. 


BACKIHG  WABBAHT.--fifee  Warrant,  1,  2. 

BAD  DEBTS — Incurring. — See  Insolvent's  Cer- 
tificate,  4. 

BAVE  —  Prohibition  by  stahde  —  Mortgage.?^ 
Where  a  statute  incorporating  a  bank  prohi- 
bited it  from  taking  a  mortga^  over  real  estate, 
and  from  making  advances  in  anticipation  of 
obtaining  such  a  mortgage,  and  the  bank  ad- 
vanced moneys,  takins  an  equitable  deposit  of 
a  certificate  of  title,  suDsequentlv  taking  a  legal 
mortgage  for  the  amount,  and  then,  having 
made  subsequent  advances,  took  a  second  legiS 
mortgage  for  the  whole  amount  due, — Hdd, 
this  was  not  a  violation  of  the  Statute,  Droop 
V,  Colonial  Bank        -       -       -       -     E.  71 

BAJTK  HOTE.— 5ee  Larceny,  1. 

BAKKEB  AHD  CUSTOMEB  —  Diskonwr  of 
cheque.]  Where  an  order  was  made  to  wind  up  a 
mining  company  under  "  The  Mining  Com- 
panies Act  187r'  (No.  409),  and  the  manager, 
appointed  liquidator,  opened  a  liquidation  ac- 
count with  a  bank,  and  afterwards  another 
order  was  made  setting  aside  the  winding-up 
order,  and  the  directors  of  the  company  gave 
notice  to  the  bank  of  the  order  so  made,  and 
required  the  bank  to  hold  the  moneys  received 
on  the  liquidation  account  for  the  company;  on 
an  action  by  the  liquidator  against  the  bank  for 
dishonouring  his  cheque,— ^eld,  that  he  could 
not  sue  in  his  own  name  to  recover  moneys  paid 
in  as  liquidator;  nor  could  he  draw  a  cheque  as 
liquidator,  for  he  ceased  to  be  a  liquidator  when 
the  order  setting  aside  the  winding-up  order 
was  made.    Macdouoal  v.  Bank  of  Victoria 

[L.  230 
BILL  OF  EXCHAHGE.— C7(m<r(M<  to  accept,See 
Vendor  AND  Fttrchabsr. 

3.  May  be  a  seeurity,See  Sbcukity, 

3.  Security  for    void    agreement.See 

Promissory  Note,  1,  2, 

BOSB— Administration — Dispensing  with.— See 
Executor  according  io  the  Tenor,  2,  3. 

BXJILDIEG  BOCIETY— Rule  uUra  vires— Build- 
ing—**  Acquiring**  land.]  A  rule  enabling  a 
building  society  to  "acquire"  freehold  or  lease- 
hold estate,  and  where  deemed  expedient,  erect 
buildings  upon  it,  is  uUra  vires.  In  re  The 
Metropolitan  Permanent  Buildino  and 
Investment  Socibty  -       -       -       -       E.  86 


CAPITAL  — 0/  infant  — Breaking  in  on.See 
Infant. 

2.  Trading    on  fictUious.—See    Insol- 
vent's Certificate,  5^ 

CAVEAT—  Withdrawal  qf.—See  Practice  Pro- 
bate, 24. 

CERTIFICATE— Application  for,  in  insolvency. 
—See  Practice  Insolvency,  3. 

3.  Insolvent's.— See  Insolvint's  Certi- 
ficate. 
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CRTXFICATE— eon<tniied. 
8. Of  insarUty.  — 5«  Nbougb^cb,  6. 

CIBTI7ICATE  OF  TITLE^SuU  to  rectify,— See 

JURISDIGTIOK,  2. 

CXBTI7IED  COVINS— Proceedings  in  insolvency, 
—See  Eyidkncb,  3. 

CV&TlOUAXl—CeHificaU  for  license.]  Cer- 
tiorari will  lie  to  quaah  a  certificate  for  a  publi- 
can's license,  granted  by  a  licensing  bench. 
RflGDYA  V.  Hamilton,  Jkb  parte  Attornbt- 
Gbnbral L.  194 

9.  Issue  of  writ  on  application  qf  Attor- 

ny-Oenerai—BuU  to  quash — Ehroneous  exercise 
of  jurisdiction,]  Certiorari  being  taken  away 
by  the  amending  Act  as  to  jostices  (No.  565), 
sec.  36,  an  alteration  of  a  rating  valuation  on  a 
wrong  principle,  by  the  Generiu  Sessions,  can- 
not>  M  auashed  on  the  return  to  a  writ  obtained 
on  behalf  of  the  Attomev-Qeneral.  That  Court 
has  jurisdiction,  though  its  decision  may  be 
wrong.  Rboina  v,  Cors,  Be  parte  Mayor  ftc. 
ofEbsbndon L.337 

3.  Informal  reftim.— 5ee  PfiAoncB  at 

Law,  2. 

CHABITABLE  TRUST'-^ociety—Suit  by  indi^ 
vidual  member— Form  qf  decree,]  Qticere,  whether 
an  individual  member  of  a  society  for  charitable 
purposes,  can  bring  a  suit  on  behalf  of  himself 
and  all  the  other  members  of  the  society,  to 
establish  the  trusts  of  the  society,  and  have  a 
scheme  settled  to  carry  them  into  effect.  Form 
of  decree  in  a  suit  to  establish  a  charitable  trust. 
P^iATZ  V,  Wbioall   •       .       -        -        E.  166 

CIVIL  SK&YlC^r^Act  No.  160,  sec  44— Super- 
annuation  allowance  —  Service  not  continuous,] 
When  an  officer  in  the  Civil  Service  is  super- 
annuated, he  is  entitled  to  an  allowance  in 
respect  of  the  number  of  years  which  he  has 
actually  served,  though  such  years  be  not  conse- 
cutive, f  Where  an  officer  in  the  Civil  Service, 
before  the  passing  of  the  Act  No.  160,  accepted 
a  sum  equal  to  three  months'  salary  as  compensa- 
tion upon  his  services  being  dispensed  with 
without  notice,  and  subsequently  re-en fcered  the 
service, — Held,  that  such  compensation  was  to 
be  regarded  as  in  lieu  of  notice  of  dismissal,  and 
had  no  effect  upon  his  rights,  in  respect  of  his 
superannuation  allowance  under  tnat  Act. 
Patitb  v.  Thb  Qubbn        -       -       -       L.  56 

CLOSED  SOAD—" /^ocoZ  Cftmmment  Act  1874" 
(^0. 606),  sec.  399— ToWng  down  fence— Reason- 
able mode— Burning— Recovery  qfeaspenses,  ]  The 
council  of  a  municipality  are  not  confined  to  any 
particular  mode  of  removing,  under  the  "  Local 
Government  Act  1874"  (No.  606),  sec.  399,  an  ob- 
struction upon  a  road.  They  are  entitled  to 
recover  what  the  justices  consider  reasonable 
expenses  of  removing,  though  the  mode  adopted 
may  not  be  the  best.  If  the  owner  of  the  ob- 
struction be  injured,  he  may  seek  his  remedy  in 
other  proceedings.  Burning  may  be  a  very 
reasonable  mode  of  taking  down  a  brush  fence. 
Wall  v,  Shirb  of  Ararat    -       -       -    L.  61 

COlJSnJSQ— Counterfeit  coins— Medals,]  Where 
a  prisoner  had  passed  three  medals  as  coins  of 
the  realm,  which  it  was  evident  to  a  casual  ob- 


COTSIS&— continued, 

server  were  not  so,  and  another  man  received 
them  as  money  and  gave  chan^— ^eU,  suffi- 
cient evidence  to  support  a  conviction  for  utter- 
ing counterfeit  coin.    Kbqina  v,  M'Call. 

[L.1S6 
C0HHISSI0H-- 7*0  administratars-^Quanimii.] 
The  Supreme  Court  has  jurisdiction  to  interfere 
with  the  Master's  discretion  in  awarding  com- 
mission toexecutors  or  administrators  on  paesiDg 
their  accounts,  and  may  take  away  altogether  or 
reduce  such  commission.  An  administrator  em- 
ployed an  auctioneer  to  sell  a  portion  of  the 
estate ;  he  paid  the  auctioneer  two-and-a-half  per 
cent,  commission,  but  received  backfrom  him  hilf 
per  cent,  as  a  return  commission,  at  first  dsimed 
to  retain  it,  but  ultimately  returned  it  to  the 
estate.  Under  such  circumstances  the  Court 
reduced  the  commission  allowed  by  tiie  Msster 
to  the  administrator.  Attoritby-Gknrral  v, 
HuoN E.  80 

3.  To     company    administrator  ctja,] 

The  Trustees'  Executors'  and  Agency  Company, 
as  attorney  under  power  of  an  executor  resident 
out  of  the  colony,  applied  for  a  grant  to  it  of 
administration  c^.o.  Molesfoorth,  J.,  refused  to 
make  the  order  except  with  a  reservation  to  the 
Court  of  the  right  to  fix  the  rate  of  commissioo 
to  be  allowed  to  the  company.  On  appeal,  held 
bv  the  Full  Court,  that  under  sec  8  of  "  7%« 
Brecutors  Company*s  Act**  (No.  644)  the  compsny 
was  entitled  to  fix  the  rate  of  commission  rah* 
ject  to  the  review  of  the  Court;  and  order 
amended  by  striking  out  the  reservation.  In 
the  Will  qfRKYVOLDa  '       -       -        -       L  61 

8.  To  executors — Corpuf— Income,]  Exe- 
cutors are  not  entitled  to  commission  on  income 
derived  from  investments  of  corpus  on  which 
they  have  already  received  commission.  In  the 
Estate  qfWLKAN       -        -         -        -       L19 

4. To  exeeuiors—Ex  parte  applieation^ 

Passing  aeeounts,]  The  Court  will  not  on  an 
ex  parte  application  grant  leave  to  executors  or 
administrators  to  pass  their  accounts  before  the 
Master,  and  retain  a  commission  on  their  receiptB. 
In  the  EstaU  o/Dbait;  In  the  Estate qfRicBAXD- 
SON L  46 

[But  see  contra,  In  the  Estate  of  Sw as,  ittfra  5.] 

6.  —  To  executors— Ex  parte  applicatioih- 
Passing  accounts,]  The  Court  has  jurisdiction 
under  15  Vic,  No.  10,  and  **  The  Adminis- 
tration Act  1872''  (Nc  427),  sec  25,  to 
make  orders  permitting  executors  to  pass  their 
accounts  before  the  Master,  and  retam  a  com- 
mission ;  and  will  exercise  such  jurisdiction  on 
an  ex  parte  application.  Such  orders  should  not 
be  prospective,  and  are  not  binding  on  parties 
not  present  at  the  passing  of  the  accounts.  7s 
the  Estate  of  Swan  ;  In  the  Estate  of  Newton 

[L  49 

6.  Toexecutors — Form  of  order,]  Fonn 

of  order  permitting  executor  to  pass  his  accounts 
and  receive  commission.    In  Qie  Will  of  Short 

[L«6 

7.  To  sureties  m  admxnigtration  bond,] 

Conmdssion  paid  by  an  administrator  to  persona 
for  becoming  sureties  for  the  due  administratioQ 
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COiaaSBlOV— continued. 
of  the  estate  will  not  be  allowed  as  administra- 
tion expenses,  although  so  paid  before  the  pro- 
mulgation of  the  Supreme  Court  Rule  disallowing 
loch  allowance.    Attobmst-Gxneral  v.  Huon. 

[£.  80 
8l  To  examine  witness  aJbroad. — See  Evi- 

COUITTSE—Q/'  lunaUc—PoMmg  accounts. — 
See  PRAcmcs  in  Equity,  10. 

COKFAITT,  JOINT  STQCIL  ^  Application  for 
thares — Withdrawal  of  applications  before  allot- 
nent— Shareholders*  register— Notice  of  allotment 
—CorUributories,]  H.  and  G.,  relying  on  certain 
alleged  misrepresentations  of  the  agent  of  the 
Provincial  and  Suburban  Bank,  applied  in 
January,  1877,  for  shares  therein.  On  dis- 
oovenng  the  misrepresentations,  and  '  before 
Allotment,  they  withdrew  their  applications  for 
shares.  Shares  were  allotted  to  them  on  30th 
Jane,  1877,  and  tkeir  names  were  entered  on 
the  register  of  shareholders;  but  no  notice  of 
allotment  was  ever  given  to  them.  The  bank 
was  wound  up,  and  it  was  sought  to  make  them 
contribatories.  Held,  that,  as  between  them 
and  the  directors,  the  application  was  revoked 
before  it  was  acted  on;  and  as  they  never  had 
notice  of  the  allotment  or  registry  they  were 
not,  as  between  them  and  the  creators,  bound 
to  apply  to  alter  the  register,  and  that  they 
were  not  liable  to  be  put  on  the  list  of  contribu- 
tories.  In  re  The  Provincial  and  Suburban 
Bank  (Hall's  Case,  Gregory's  Case)  -    £.  63 

2. Dividend^ Revocation  of,  before  pay- 

ment. — See  Dividend. 

COKPAHT,  MIHUrO— Directors.]  Where  there 
are  two  sets  of  persons,  each  claiming  to  be  the 
legally-appointed  board  of  directors  of  a  com- 
pany, the  Court  is  disinclined  to  interfere  by 
injunction  on  an  interlocutory  motion.  Old 
Wslshhan's  Reet  G.  M.  Co.  v,  Bucirde  -  £.  12 

2.  Election  of  dtrectors-^Exiraordinary 

meeting — Quorum.]  If  at  an  annual  meeting 
of  a  mining  company  there  is  no  quorum  pre- 
sent, but  no  one  oraws  attention  to  the  fact,  or 
objects,  and  the  meeting  affects  to  elect  direc- 
tors—5ef7i6/e,  that  such  an  election  is  valid. 
Qucere,  whether  an  extraordinary  meeting  of  a 
mining  company  has  power  to  elect  directors. 
Per  Molesworth,  J.  Old  Welshman's  Reef 
G;  M.  Co.  v.  Bucirde    -       -       .       -    E.  12 

8.  Election  of  directors — General  meeting 

— Qitorufn,  ]  If  at  an  annual  meeting  of  a  mining 
company  there  is  no  quorum  present,  although  the 
meeting  be  held  in  good  faith,  and  everyone  but 
the  manager  believe  there  is  a  quorum  present, 
and  no  objection  be  taken  for  want  of  a  quorum, 
yet  an  election  of  directors  at  such  meeting  is 
invalid.  Per  Williams^  J.  Old  Welshman's 
Reef  G.  M.  Coy.  v.  Bucirde     -       -     E.  116 

4.  — J-  Suit  in  name  of,]  Where  a  suit  was 
brought  in  the  name  of  a  company  as  a  nominal 
plaintiff,  but  as  the  Court  believed,  without  the 
authority  of  the  company,  and  really  bv  the 
manager  to  work  out  his  own  ends,  the  Court 
dismissed  the  bill,  with  costs.  Old  Welshman's 
Rebv  G.  M.  Coy.  v.  Bucikdb    -  E.  115 


COHPEOHISE—B^  counseL—See  Counsel^  1,  2. 

COVSEHT— T'o  dismiss  bUL—See  Practice  in 
Equity,  3. 

C0H8EVT  ORDER  —  Mistake  in.  --  See  Intbr- 

PLBADBR. 

CONSIDER ATIOB  —  Illegal.—  See  Promibsory 
Note,  1,  2. 

2.  Old  debt  and  further  advances. — See 

Lien  on  .Crops. 

CORSOLIDATIOlf  OF  MORTGAGEB— fifee  Mort- 

OAGE,  1. 

COVS?IRACY— Evidence  •n.^See  Evidengk,  6. 

C0R8TRUCTI0H  —  0/"  Acts  of  Parliament.] 
Effect  mav  be  ffiven  to  the  general  intention  of 
an  Act  of  ParSament  in  a  particular  case  not 
clearly  provided  for.    In  re  Portch  -        I.  126 

2.  Offences  or  complaints,]    Sec.  520  of 

the  **  Merchant  Shipping  Act  1854"  applies  only 
to  offences  or  com^aints  of  a  criminal  nature. 
In  re  Victorian  Steam  Nav^oation  Board. 

[L.  248 

8.  *•  The  Police  Offences  StatuU  1865" 

(No.  266),  see.  36,  subsec.  3  —  Interpretation.] 
In  subsec.  3,  of  sec.  36,  of  "  2%c  Police  0  fences 
Statute  1865,"  the  word  "  charitable"  is  to  be 
read  before  *' private  individual"  as  well  as 
before  **  institution."  Reoina  v.  Armstrong, 
^xpar^  M'Pherson         -        -        •        L.  284 

4.  "Investments"  by  married  Woman, — 

See  "Married  Women's  Property  Act." 

C0H8TRUCTiyE   TOTAL   MSB.— See  Marine 

Insurance. 

coif  TRACT  —  A  greement  —  A  wiferous  sand  — 
Construction — Measure  of  damages.]  A  com- 
pany contracted  with  W.  to  allow  him  "  to  col- 
lect clean  and  take  away  all  mundic  sand  and 
pyrites  from  the  company's  battery  after  the 
mundic  sand  and  pyrites  had  passed  from  the 
tables  and  amalgamating  barrels  and  outside 
the  company's  battery  house"  at  so  much  per 
ton.  They  had  not  then,  and  did  not  erect,  any 
amalgamating  barrels,  but  used  blanket  tables ; 
and,  some  time  after  the  agreement,  instead  of 
allowing  the  sand  to  pass  from  the  tables  outside 
the  battery-house,  saved  the  sand  from  them, 
and  extracted  the  gold  from  it,  allowing  none 
of  the  sand  to  go  to  the  plaintiff.  Held,  that, 
under  this  agreement,  the  plaintiff  was  entitied 
to  idl  the  sand  after  it  had  passed  over  the 
tables,  and  through  the  amalgamating  barrels; 
but  that  the  measure  of  damages  for  oreach.  of 
the  agreement  was  not  the  value  of  the  sand 
saved  from  the  tables,  but  the  hypothetical 
value  which  such  sand  would  have  had,  after 
having  been  passed  through  amalgamating  bar- 
rels. Wilson  v.  The  Rising  Star  Quartz 
Mining  Co.  (Limited)      -       -       -       L.  274 

2. Implied  mutuaUty.]     In  a  contract 

between  a  manufacturer  and  an  agent,  for  the 
agency  for  the  sale  of  the  whole  of  the  goods 
manufactured  during  a  certain  period,  requiring 
the  agent,  under  penalty,  to  effect  sufficient  sales 
to  keep  down  the  stock  and  allow  the  machinery 
to  be  kept  in  full  work,  there  is  an  implied 
obligation  upon  the  manufacturer  towards  the 
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OOHTBACT — eontintted. 

a^^ont  that  he  shall  deliver  the  goods  sold  by  the 
agent.  Hob  art  v.  Thb  VicToiaAN  Woollbn 
&c.  CoHFANT,  Limited        •        -       -       L.  30 

8.  Joint-stock  company —Direclor ^Com- 
mission,] Declaration  by  a  director  of  a  com- 
pany to  recover  a  commission  for  having  guaran- 
teed a  credit  granted  the  company  by  their 
bankers.  Held,  that  the  plaintiff  was  not  en- 
titled to  recover,  unless  the  declaration  showed 
that  he  bad  been  called  upon  to  answer  the 
guarantee,  and  also  that  he  would  not  make  any 
profit  out  of  the  transaction.  Hardy  v.  The 
Phobnix  Foundry  Company     -       -       L.  311 

4.  -^—  Sale  by  auetion—CondUhns  of  sale — 
**  Packages  full  or  emptu,  contents  not  Jmown  or 
guaranteed,**^  At  a  sale  by  auction  of  salvage 
l^oods,  one  of  the  conditions  was,  "If  any  error 
IS  made  in  describing  the  quality  of  any  lot  it 
shall  not  vitiate  the  sale,  but  the  purchaser  shall 
be  bound  to  take  the  article  sold,  with  all  its 
faults,  as  it  lies  here,  packages  full  or  empt^, 
contents  not  known  or  guaranteed."  Plaintiff 
purchased  four  bales  described  in  the  catalogue 
as  newspaper,  bat  which  turned  out  to  contain 
calico.  Tne  vendor  refusing  to  deliver,  plaintiff 
brought  an  action  in  the  County  Court  for  non- 
delivery. Held,  on  appeal,  that  the  conditions 
of  sale  and  the  catalogue  must  be  read  together  ; 
that  what  was  sold  and  bought  was  the  bales 
and  their  contents;  and  that  the  plaintiff  was 
entitled  to  recover.    Crispin  v.  Punchkon. 

[L.  303 

5. Trans/er-^DeposU.]    A  contract  with 

a  shire  council  was  transferred  to  a  third  person 
by  the  contractor,  who  afterwards  became  in- 
solvent. The  shire  council,  on  the  completion 
of  the  contract,  paid  the  deposit  to  the  assignee 
of  the  contract.  Held,  that  as  the  deposit  had 
not  been  ez]&ressly  transferred,  the  trustee  of  the 
insolvent's  estate  was  entitled  to  recover  the 
amount  from  the  shire  council.     President  &c. 

OF  SUIRE  OF  BENALLA  V,  TURNER    -  -   L.  300 

6.  With  lunatic,— See  Lunatic,  1,  2. 

7. With  Municipal  Council, — See  Muni- 
cipal Corporation,  1,  2. 

COHTBIBUTOBT  HEGLiaENCS.— S'ee   Negli- 
gence, 1. 
COVYVRSIO'S—O/ bank  note.— See  Larceny,  1. 

COHYICTIOV  —  Not  stating  to  whom  costs  to 
be  paid,]  A  conviction  under  sec.  11  of  the 
*' Medical  Practitioners  Statute  1865"  (No. 
262),  adjudging  a  penalty  and  costs,  but  not 
stating  to  whom  the  costs  are  to  be  paid,  is  bad. 
Kegina  V,  Hartnby,  £x  parte  Fischer  -  L.  63 

3.  Negativing  exemptions.]     Where  an 

enactment  imposing  a  penalty  on  certain  con- 
duct makes  some  exemptions  specifically,  and 
others  bv  words  of  reference  to  other  Acts, 
stating  their  effect  generally,  it  is  sufficient,  in 
a  conviction,  to  negative  the  latter  class  of 
exemptions  in  the  same  general  words.  Hegina 
V.  MoNTFORT,  Ex  parte  ScnuH       -        -    L.  18 

8.  Superfluous  u?ords.]  The  use  of  super- 
fluous words  in  a  conviction  does  not  invalidate 


it. 


Reginav.  Walker,  JBx  parte  Trvi>oeov 

[L.  137 


COVYlCTlOV—cmUinued. 

4. 7*wo  offences.]    A   conviction  under 

sec.  398  of  the  **  Local  Oovemment  Jet  1874" 
(No.  506)  for  displacing,  taking  up  and  remov- 
ing soil  from  a  street  is  not  bad,  as  being  for  tvo 
offences.  Rbgina  v.  Walker,  Ex  parte  Teub- 
OBON L187 

6.  i^or/ctturc  on. —Sec  Forfeiture. 

COSPOBATIOV  —  Municipal.  —  See  Municipal 
Corporation. 

COSTS— Administration  stut— Plaintiff  and  de- 
fendant,  each  partly  succesrfuL]  Where,  in  an 
administration  suit,  the  defendant,  the  adminis- 
trator, insisted  on  the  illegitimacy  of  the 
i>laintiff,  who  subsequently  establisbed  hii 
cjgitimacy  in  the  suit,  and  the  defendant  prored 
his  ri^rht  to  certain  land  standing  in  the  name 
of  the  intestate,  which  riffht  the  plaintiff  denied; 
each  party  was  left  to  abide  his  own  costs  of  the 
proceedii^  up  to  the  hearing,  and  in  the  Master's 
office, 'with  reference  to  the  land.  Drydskv. 
Dryden E.  166 

3.  Administration  suit — Priority.]  Ad- 
ministrators are  entitled  to  their  costs  of 
administration  in  priority  out  of  the  assets  of 
the  estate.    Attorney-General  v.  Huon  £.  30 

3.  AdminittraJtor — Neglect  to  file  ac- 
counts.] Where  a  defendant,  an  administrator, 
neglected  to  file  accounts,  and  thereby  in  a 
great  measure  occasioned  the  suit, — Held,  that 
he  should  pay  the  costs  of  taking  the  accounts 
in  the  suit.     Drydbn  v.  Dryden  -       -  E.  166 

4.  Charge  of  fraud  unsustained,]     A 

charge  of  fraud  unsustained  always  carries  costs 
affainst  the  unsuccessful  party,  to  the  extent  to 
vmioh  the  costs  were  occasioned  by  that  charge. 
Bramley  V.  Parrott        -        -        .        £.172 

6.  Co'pUUntiffs — Brecu^  of  trust  by  one. 

In  an  administration  suit  against  trustees,  the 
tenant  for  life,  who  had  been  a  part^  to  breaches 
of  trust  by  the  trustees,  was  Joined  as  co- 
plaintiff  with  infants  entitled  in  remainder. 
The  Court  declined  under  such  circumstances  to 
allow  costs  out  of  the  estate  to  any  of  the 
plaintiffs.     Lane  v.  Loughnan       -        -    E.  19 

6.  Divorce  —  Co-respondent  —  Condoned 

adultery,]  Where  there  were  seyeral  co-respon- 
dents, ooly  one  of  whom  appeared  and  denied 
the  adultery,  and  the  Court  considered  tiiechai;ge 
proved,  he  was  ordered  to  pay  the  costs  of  the 
issue  against  him,  although  the  husbuid  bad 
Ciiiidoned  the  offence,  which  had  been  revived 
by  subsequent  adultery  of  the  wife  with  other 
men.    Detheridgb o.  Detheridge      •    L  146 

7.  Lands  compulsorUy  taken— Payment 

out  of  Court  q/purchasc'-money  —Disentailing  deed 
—  Petiticn,]  Where  the  purchase-money  of 
entailed  land  taken  compulsorily  under  the  pro- 
visions of  "The* Lands  Clauses  Consolidation 
Act  1846"  was  paid  into  Court,— Held,  that  the 
Board  of  Land  and  Works  was  liable  for  tlie 
costs  of  a  petition  for  payment  out  of  the 
money,  and  also  of  a  disentailing  deed  necessarily 
executed,  the  Board  having  taken  over  the 
''property,  rights,  and  duties'*  of  the  Coounift- 
sioners   of    Sewers    and    Water    Supply,  who 
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COSTH—conUnued. 

originally  took  the  land  compolaorily.  In  re 
Bxab's  Estate  and  "The  Public  Works 
Statute  1866" B.  68 

8.  OfavUtorecUfycertifieaUoftUle,]  A 

testator  devised  a  portion  of  his  luid  to  his 
dsughter,  and  another  portion  to  his  son,  whom 
he  appointed  executor.  The  son  induced  his 
sister  to  sign  an  application  to  brina  the  land 
imder  the  **  Transfer  of  Land  StatiUe,  In  a  suit 
hy  the  daughter  to  rectify  the  certificates  issued 
to  her  and  her  brother,  as  not  correctly  showing 
the  portions  to  which  each  was  respectively 
entitled,  the  defendant  (the  executor)  was 
ordered  to  pay  the  costs,  on  the  ground  that  he 
did  not  see  that  the  plauitifif  sufficiently  under- 
stood the  application  she  was  signing.  Camp- 
bell V.  Jasrbtt        -        -        -        •        E.  137 

9.  Pcad   by  administraiora—  Taxation — 

UoderaUon — AgreemeiUi,^  Where  personal  repre- 
sentatives have  actually  paid  costs,  such  costs 
should,  in  passing  their  accounts  in  an  adminis- 
tration suit,  be  moderated  and  not  taxed. 
Sanblt :  That  costs  of  obtaining  administration 
are  always  liable  to  taxation,  f  ut,  Hdd  by  the 
Fall  Ck>urt,  on  appeal — That  where  a  sum  of 
150/.  had  been  struck  off  by  sgreement  between 
the  parties,  in  lieu  of  moderation,  the  right  to 
taxation  (if  any)  was  waived.  Attorney- 
General  V.  HnoN E.  30 

10. TrespoM— Verdict  for  Us8  Hum  10^.— 

No  certificate  at  tried— Order  to  tax  costs— 
NuUity — Waiver — Repeal  by  impliccUion.]  Sec.  41 
of  Act  Ko.  345  does  not  repeal  sec.  429  of  Act 
No.  274.  If,  therefore,  in  an  action  of  trespass 
in  which  not  more  than  10^.  is  recovered,  the 
fudge  declines  to  certify  that  the  action  was 
Drought  to  try  a  right,  or  that  the  trespass  was 
wilful  and  malicious,  a  subsequent  order  to  tax 
costs  is  a  nullity,  and  the  objection  to  it  cannot 
be  waived  by  tiie  subsequent  conduct  of  the 
defendant  in  attending  taxation,  and  taking 
other  steps  in  the  cause.    Pearce  v.  TpoMAS. 

[L.  125 

11.  A  good  petitioning  creditor's  debt. — 

See  Sequestration,  3. 

12. AdministrcUion, — See  Jurisdiction,  5. 

18.  Motion  dismissed  with  costs  against 

soUdtor, — See  Practicb  in  Equity,  14. 

14.  OJ  administrator  opposing  vnU  sub' 

sequently  propounded, — See  Administrator,  1. 

16. Of  Registrar  cfTUUs^^See  "Trans- 
fer OF  Land  Statute,''  4. 

16. Taxation  of— See  Attorney,  1,  2,  3, 

4,5. 

COXrSi^'EJt— Authority  to  compromise  against 
will  of  client^  Counsel  has  authority  over  the 
cause  to  compromise  it,  if  he  thinks  the  interest 
of  his  client  would  be  best  served  by  such  a 
conrse.  Semble,  if  the  client  or  his  attorney 
refuse  to  agree  to  a  compromise,  he  ought  not 
to  proceed  with  it,  though  his  brief  has  not  been 
withdrawn ;  but  a  compromise  made  against  the 
will  of  the  client  will  bind  the  client,  if  the 
dissent,  or  withdrawal  of  counsers  authority  to 
compromise,  is  not  communicated  to  the  other 
side.  M ANSON  v.  President,  &o.,  of  Shire  of 
MAnrRA L.  364 


COUNSEL  —continued. 

2. Authority  to  compromise — Damages  not 

legaMy  recoverable!]  If  a  claim  is  fairly  raised, 
on  the  declaration,  to  damages  not  leeally  re- 
coverable, such  a  claim  is  not  coUaterid  to  the 
suit,  so  as  to  be  beyond  the  limits  of  counsers 
authority  to  compromise     -        -        -        'lb. 

3. Comments  by.— See  Practice  at  Law,  7. 

4. Consent  should  be  by. — See  Practice 

in  Equity,  3. 

COUNTEBFEIT  COIS—Medals.—See  Goinino. 


COUKTT  COUET- 

See  Judgment. 


-Judgment  —  Setting  aside. — 


COUBSE  OF  VOST-'Semble,  that  the  Court  will 
take  notice  of  the  course  of  post  between  places 
within  Victoria,  as  to  the  sufficiency  of  notice  of 
dishonour.    Howart  v.  Hsrrick    -        -    L.  79 

CO  VE  VAHT — Construction — Joint  or  several— In- 
terest of  the  paHies— Extrinsic  evidence.]  Where 
a  covenant  is  joint  in  unambiguous  terms,  it  will 
be  construed  as  joint,  thou^i  the  interests  of 
the  covenantees  be  several.  Where  its  language 
admits  of  more  than  one  interpretation,  and  the 
other  covenants  or  stipulations,  if  any,  of  the 
deed  do  not  give  the  solution,  extrinsic  evidence 
may  be  admitted  to  show  which  interpretation 
was  intended  by  the  parties.  But  the  Court  is 
not  to  search  for  difficulties.  Henderson  v. 
WOODBURN 1.  418 

2.  Not  to  assign,  —  See  Specific  Per- 
formance, 2. 

CBEDITOBS  — ifeetifigr  of—See  Mbetino  of 
Creditors. 

CEEDITO&S'  DEED— ^sm^men^  for  ben^  of 
creditors  voidable  not  void.]  The  plaintiffs,  exe- 
cution creditors,  sued  the  defendant,  who  held 
certain  moneys  of  the  execution  debtor,  derived 
from  a  portion  of  his  salary  assigned  by  him  to 
the  de&ndant  in  trust  for  the  benefit  of  his 
creditors.  The  assignment  was  by  an  agreement 
in  writing,  signed  by  the  sreat  maioiity,  but  not 
all,  of  the  creditors — ^the  plaintifis  being  amonfl^t 
those  who  had  not  signed.  Held,  that  the  de- 
fendant was  entitled  to  a  verdict  as  the  a^ee- 
ment,  though  not  signed  by  all  the  creditors, 
was  not  aMolutely  void;  and  that  under  the 
eirourastanoes  the  plaintiffii  were  not  entitled  to 
have  it  set  aside.    Davy  v.  Schurmann  -  L.  188 

CTTBLATOBr—AdmimstratioH  to,— See  Adminis- 
tration, 1. 

DAMkQtZS— Future  injury.]  Where  the  effect  of 
works  erected  by  a  public  body  on  the  land  of 
third  persona  has  been  to  injure  the  plaintiff's 
land  by  inundation  caused  by  floods,  dainages 
cannot  be  recovered  in  respect  of  probable  injury 
from  future  floods;  each  fresh  injury  will  give 
rise  to  a  fresh  cause  of  action.  M  ANSON  t;.  Pre- 
sident, &c.,  OF  Shire  of  Maffra    -       1.  364 

2.  Jury.]    The  finding  of  a  jury  on  the 

amount  of  damages  will  not  be  disturbed,  unless 
it  can  be  shown  that  there  has  been  undoubted 
mistake  or  misconduct  on  their  part.  Smtth  v. 
Mayor  of  Emerald  Hill    -        -        -    1.  481 
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DAMAQM-'Continued, 

8.  Jurjf.]      In    an    action    to   recover 

damages  for  injuries  sastained  by  reason  of  the 
negligence  of  the  defendant,  there  being  no 
measure  of  damages,  the  Court  will  not  inter- 
fere to  increase  the  amount  of  dama|^es,  unless 
it  is  clearly  shown  that  the  jur^  have  been 
guilty  of  misconduct,  or  have  omitted  to  con- 
sider some  element  in  the  loss  suffered  by  the 
plaintiff',  or  have  made  an  undoubted  mistake. 
Archibald  v.  Pbudsk      •       -       -       L.  422 

4.  Jury.]    In  an  action  of  tort,  where 

there  exists  no  measure  of  damages,  the  jury 
are  sole  judges  of  the  amount  of  damages ;  and 
the  Court  will  not  interfere  with  their  finding, 
unless  there  has  been  misconduct  or  error  on 
their  part.    Smith  v,  Iffla  -        -    L.  436 

6.  Exce88ive.See  New  Trial,  2. 

6. Not  Itgally  recoverable.— See  Counsel,  2. 

7.  Under  Lord  CampbeWs  Act,  —  See 

Nbolioence,  2. 

DATE— frrcmsF.-—flf«e  Practice  in  BQumr,  2; 
Practice  Insolvency,  7. 

DEATH— Caused  hy  negligence— Damages  for. — 
See  Neouoence,  2. 

DEBTOB'S  SJSTSXXm^—Seeured  creditor— VaJu- 
ing  eecuritjif.]  It  is  not  necessary  for  a  secured 
creditor,  in  order  to  obtain  a  debtor's  summons, 
either  to  realise  or  value  his  securities,  or  to 
offer  to  give  them  up  or  have  them  valued.  The 
words  **  sufficient  to  support  a  petition  for 
sequestration,"  in  sec.  38  of  the  **  Ineolvency 
Statute  1874,"  apply  to  the  amount  of  the  debt, 
irrespective  of  any  securities  held  by  the 
creditor.    In  re  Portch    -        -        -        L  126 


2. 


•  For  Costs,— See  Sequestration,  3. 


J>^XiDS— Delivery  up  of,  by  attortiey.-See  At- 
torney, 6. 

B^YIESCE— Frivolous  or  itiequitable,—See  In- 
solvent's Certificate,  6. 

HSKASB—By  sheriff's  officer.— See  Act  of 
Insolvency,  1. 

DEPOSIT  —  On  contract^  right  to.— See  Con- 
tract, 6. 

DESEBTIOB'— /V  less  than  two  years. — See 
PnAoncE,  Divorce,  and  Matrimonial. 

2. Offer  to  take  wife  back.— See  Mainten- 
ance, 2. 

D^TESTlOV—IUegaL—See  Fence. 

J^VLECTaR—Of  joint-stock  company.— See  Com- 
pany, Mining,  1,  2,  3,  Contract,  3. 

DI8CEABQE — Of  prisoner  commuted  for  trial] 
A  Court  of  General  Sessions  has  no  power  to  dis- 
charge a  prisoner  who  has  not  been  tried.  In  re 
Marshall L.  427 

DISPEirSATIOlf  —  With  jxiyment  of  Is.  in  the 
pound. — See  Insolvent's  Certificate,  2,  3,  4,  5. 
DIYIDEVD  —  The  directors  of  a  company 
paid  a  sum  of  money  to  the  defendants,  to  be 
applied  in  payment  of  a  dividend  then  declared. 
Such  dividend  was  advertised.  Two  of  the 
defendants  made  a  conditional  promise  to  some 


DIYIDEVD — continued. 

of  the  shareholders  that  they  wonld  pay  them 
the  dividend  if  the  third  defendant  would  sga 
the  cheques,  which  he  refused  to  do,  and  do 
money  was  paid.  The  company  subsequenfly 
rescinded  the  resolution  declaring  a  dividend. 
Held,  that  the  company  was  entitled  to  obtaia 
repayment  of  the  money  from  the  defendantc. 
United  Hand  and  Band  Company  v.  Mlvoi. 

[L.  471 
DOHICIL— 0/  married  woman. — See  MARMig) 
Woman,  1. 

2.  Of  testator.    See  Duties  on  Estats 

OF  Deceased  Persons,  1,  2,  3,  4. 

DONATIO  HOBTIS  CAUSA— 0^  inter  vtcHM- 
Deposit  in  Post  Office  Savings  Bank.]  Where  s 
depositor  in  a  Post  Office  Savings  Baink  sends  in 
a  notice  of  withdrawal  with  a  direction  to  pay  s 
person  named,  and  on  receipt  of  the  warrant  for 
payment,  gives  it,  with  an  order  for  payment^ 
and  the  depositor's  book,  to  such  person  for  hit 
own  benefit,  the  donor  having  done  all  she  could, 
the  gift  iB  complete  and  the  order  for  payment  ' 
is  not  revokea  by  the  death  of  the  depositor 
before  actual  payment     Ccjrran  v.  Kayanagh. 

BRAIS—Unfenced.—See  Nuisance,  1. 
BBimSQt— Negligent.— See  Neglioence,  3,  4 

DUTIES  Oir  ESTATES  OF  DECEASED  PER- 
SONS —DomicU—PersonaUy.  ]  Where  a  penoa 
dies  domiciled  in  Victoria,  leaving  personal  pro- 
perty which  is  mobilia  outside  of  the  colony, 
such  property  is  liable  to  duty  in  Victoria. 
Stmble,  that  mobiUa  in  Victoria  belonging  to  the 
estate  of  a  person  dying  domiciled  elsewhere,  is 
not  liable  to  Victorian  duty.  The  Qukek  t 
Blackwood L  400 

2.  Domicil— Personalty.]    The  differenfc 

portions  of  the  British  Empire  and  its  serersl 
colonies  havine  legislative  powers,  are,  on  the 
question  of  probate  duties,  like  different  natiom- 
alities,  and  a  variation  of  domicil  has  the  aame 
effect  as  a  difference  of  nationality.  Where  s 
person  domiciled  in  Ireland,  at  his  death  l^t 
personal  property  in  Victoria, — Held^  that  soch 
property  was  not  liable  to  payment  of  duty 
under  the  Act  No.  388.  In  the  Witt  of 
Baoot L  106 

3.     DonMl—Master-in-Equky.]     The 

Master-in-Equity,  in  determining  the  amount  of 
duty  to  be  paid  under  the  "  Duties  ontke  Estates 
of  Deceased  Persons  StatuU  1870"  (No.  388),  hs« 
power  to  decide,  and  should  decide,  on  the  qusB- 
tion  of  domicil  on  the  materials  brought  before 
him.  In  the  Will  qf  Phelps;  In  the  WiU  qf 
Taylor L  114 

4. Domidl—Mortgage-Promissory  notes.] 

Where  a  testator  domiciled,  and  who  died^  in 
Victoria,  had  sold  a  station  in  New  South 
Wales,  the  purchase  money  of  which  was  secured 
by  a  mortgage  on  the  station,  and  also  by  nro- 
missory  notes  payable  in  Melbourne,  and  which 
at  the  time  of  the  testator's  death,  were  lodged 
with  his  bankers  in  Melbourne, — Held,  that  the 
Crown  was,  under  sec.  7,  subsec.  ii,  and  sea  8 
of  the  "  Duties  on  the  Estates  qf  Deceased  PerwHt 
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DUTIES  OH  ESTATES  OF  DECEASED  PE£- 

l^atule  1870,"  entitled  to  duty  on  the  amount 
represented  by  the  promissory  notes.  Thb 
QfjsEN  V.  Williamson      -       -       -      L.  218 

6. Petition  for  advice,  ]  The  Ooort  will  not, 

on  a  petition  under  sec.  61  of  the  "  BUUute  of 
TruaU  1864"  (No.  234),  give  its  advice  as  to 
what  duty  is  payable  under  the  **  Duties  on  the 
Estates  of  Deceased  Persons  Statute  1870"  (No. 
388),  more  especially  in  the  absence  of  the 
Crown,  although  the  Attorney-General  has  been 
served  with  the  petition.  In  re  Tub  Estatb  of 
Chaklks  Williamson  -       -       -    E.  48 


EAEEIEGS  —  Of  married  vwman.  —  See  Mar- 
ried Woman,  2. 

BDUCATIOE— 0/  infants.  See  Maintenance,  1. 

EKSEGEECT  CLAUSE  —  flfee  Practice  at 
Law,  4. 

EHCSOACHHEHT— iftmn^^Promp^t^u^.]  If 
a  person  believes  that  his  landis  encroached  upon, 
he  should  ascertain  what  its  boundaries  are,  and 
if  a  person  comes  near  his  boundary  to  sink  a 
ahafl^  he  should  take  immediate  steps  to  assert 
his  claim  and  prevent  encroachment.  Band 
and  Barton  Coy.  v.  Youno  Band  Extended 
(^Y. E.  162 

3. Mining. — See  Injunction,  1,  2. 

ESTOPPEL.— flfec  Judgment,  1. 

EYIDEECE—^ c^ion  for  libel  —  Oross-examina- 
lion  of  plaintif.]  The  plaintifif,  in  an  action  for 
libel,  iu  the  absence  of  any  plea  of  justification, 
may  be  cross-examined  as  to  his  previous  con- 
duct and  character,  as  affecting  his  credibility. 
HoRNE  V.  Milne L.  396 

2. Breach  of  undertaking  hy  counsel  to  make 

evidence  admisaible.]  If  counsel  obtain  the  re- 
ception of  evidence,  not  then  admissible,  on  an 
undertaking  to  produce  other  evidence  which 
will  render  it  so ;  on  a  breach  of  such  undertak- 
ing, it  would  be  the  dutv  of  the  judge  to  strike 
it  out,  unless  it  should  be  admissible  on  other 
grounds.    Horns  v.  Milne  -        -        -    L.  396 

3.  Certified  copies  —  Proceedings  in  In- 

aolvency.]  There  is  nothing  in  **  Tfie  Statute  qf 
Emdence  1864"  (No.  197)  which  obliges  an 
appellant,  under  the  **  Insolvency  Statute  1871," 
to  obtain  certified  copies  of  proceedings  in  the 
Insolvency  Court,  or  authorises  the  appellate 
judge  to  use  such  copies.  Sees.  20  ana  25  of 
"  The  Statute  of  Evidence  1864"  apply  only  to 
cases  where  evidence  is  being  received,  and 
where  the  person  authorised  to  receive  it  has  to 
determine  whether  it  is  admissible,  and  do  not 
apply  to  appeals  under  the  ** Insolvency  Statute 
1871."     In  re  Poktcu  -        -        -        -     I.  136 

4.   Commissioji    to    examine    witnesses 

abroad.]  On  application  for  a  commission 
to.  examine  witnesses  abroad,  a  judge  has  a 
discretion  to  refuse  it,  if  it  will  not  con- 
duce to  the  due  administration  of  justice. 
Proof  of  any  legal  defence,  however,  ought,  in 


EVIDEECE— con^ued 

the  absence  of  any  speoial  circumstances,  to  be 
regarded  as  so  oonducive.  De  Saxe  v.  Schle- 
singer L.  137 

6. Conspiracy — Admisnon — Statement  by 

co-conspirator.  ]  W  here  a  statement  of  fact  made 
by  one  of  several  persons  charged  with  con- 
spiracy, is  repeated  oy  a  detective  to  another  of 
them,  and  the  latter  declines,  under  advice,  to 
say  anything,  evidence  of  this  is  not  admissible 
against  him  as  an  admission.  Evidence  of  a 
statement  made  by  one  of  such  persons  to  the 
prosecutor,  ought  not  to  be  allowed  to  go  to  the 
jury,  without  a  caution  that  it  is  to  be  dis- 
regarded unless  they  convict  the  person  making 
it.  A  statement  made  by  one  of  such  persons 
when  in  custody,  after  the  conspiracy  is  at  an 
end,  is  admissible  against  the  others,  if  it  was 
made  for  the  purpose  of  protecting  the  plunder 
obtained,  or  of  giving  a  confederate  an  oppor- 
tunity of  escape.    R.  v.  Ecclbs,  R.  v.  Merritt. 

[L.  86 

6. Contradictory  estimates.]  As  to  the  esti- 
mated cost  of  repairs  of  a  ship  at  the  time  of 
stranding,  the  jury  are  at  liberty  to  accept  the 
highest  estimate  given  by  any  of  the  plaintiffs 
witnesses,  against  that  of  several  other  wit- 
nesses, also  (rnlled  by  the  plaintiffs,  if  they  place 
greater  reliance  on  the  skill  of  the  witness  who 
made  it.    Corr  v.  Standard  Insurance  Coy. 

[L.  504 

7.  Impeaching  credit  qf  witness.]     If  a 

witness  for  the  plaintiff,  in  cross-examination, 
make  a  statement  material  to  the  issue,  the  de- 
fendant is  at  liberty  to  adduce  evidence  to  con- 
tradict such  statement,  and  to  use  such  evidence 
to  impeach  the  credit  of  the  previous  witness, 
though  it  would  not  have  been  admissible  for 
that  purpose  alone.    Litton  v.  Thornton  -  L.  4 

8.  Interrogatories — Stay  of  proceedings.] 

In  an  action  by  husband  and  wife,  as  co- 
plaintiffs,  an  order  for  interrogatories  to  be 
answered  by  both  plaintiffs  may  be  properly 
made,  although  it  appear  that  the  wife  is  absent 
from  the  country,  on  unfriendly  terms  with  the 
husband,  and  cannot  be  found;  and  a  stay 
of  proceedings  until  the  interrogatories  are 
answered  by  both  plaintiffs,  may  oe  properly 
granted.  Gripptths  and  Wife  «.  Victorian 
Permanent  &c.  BmLDiNa  Society    -    L.  177 

9. OfficicU  signature.]    The  signature  of  a 

public  officer  may  be  proved  by  a  person  whose 
knowled^  of  it  is  derived  from  seeing  it  on 
many  official  documents  which  he  has  known  to 
be  genuine,  though  he  may  never  have  seen  such 
officer   write,     ^oshinskt   v.     Schurmann. 

[L.  474 

10. Statement  of  servant.]    A  statement 

made  by  a  driver  of  a  cart  at  the  time  of  an 
accident  by  running  over  a  foot  passenger,  that 
he  is  in  the  employ  of  the  defendant,  is  admis- 
sible in  evidence  against  the  defendant  in  an 
action   of   negligence.      Brundell   v.    Wank 

[L.  319 

11.  Summons  referred  to  Court.]    Where 

a  matter  is  referred  by  a  judge  in  chambers  to 
the  Court,  it  is  not  open  for  the  production  of 
fresh  evidence.     B.  v.  Mairs,  Exp.  Vansuylen 

[L.  43 
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BVIDEirCE— ccwifmiied. 

!?•  To  contradici  staienieiit  of  plaintiff.] 

If  in  an  action  by  an  apprentice  against  hia 
master  for  a  breach  of  his  covenant  to 
teach,  the  plaintiff,  in  his  evidence,  states 
that  he  left  the  service  because  he  was 
not  taught,  and  denies  that  he  has  stated  that 
he  left  for  another  reason,  the  defendant  may 
adduce  evidence  to  contradict  him,  the  principal 
issue  being  whether  he  has  been  taught.  Buzo- 
LicH  17.  Fletchkr  -        .        -        -    L.  356 

13.  0nu8   of  proof  of  insanitu,  —  See 

Lunatic,  5. 

EXAMIKATIOir  OP  IHSOLVEITT— On  ceHiJicate 
appUcalion.—8ee  Practick  Insolvency,  3. 

EXCEAKGE  —  Agreement  for,  —  See  Specific 
Pbrformance,  1. 

EXECUTOE  — Can-yma  on  iestator'$  hmness— 
Corpus  —  Income  —  ProJUa  in  tusiness.]  A 
testator  who  had,  prior  to  his  death,  been  en- 
gaged in  a  partnership  business,  appointed  his 
wife  and  his  partner  his  executors,  and  em- 
powered them  to  carry  on  the  business  so  long 
as  his  wife  saw  fit,  and  leave  his  then  capital  in 
it,  and  invest  therein  such  further  capital  as 
they  might  think  fit.  He  gave  the  annual  in- 
come and  dividends  accruing  from  his  **  estate  " 
to  his  wife  for  life,  and  gave  the  corpus  to  his 
children,  after  her  death.  The  executors  car- 
ried on  the  partnership  business,  and  from  time 
to  time  left  in  it  portions  of  the  accruing  profits. 
Held,  that  the  profits  of  the  testator's  share  in 
the  business  were  to  be  regarded  as  income,  and 
that  the  widow  did  not,  by  leaving  a  portion  of 
the  profits  in  the  business,  lose  her  right  to 
such  profits.]    Ball  v.  Ball        -        -    E.  188 

a.  Out  of  jurisdiction— ^  Oeorge  III,, 

cap,  87.]  The  38  Geo.  III.,  cap.  87,  which 
deals  only  with  personalty,  cannot  be  applied, 
in  this  colony,  to  realty,  and  caanot  be  ad- 
ministered together  with  the  provisions  of  the 
*' Adimnislration  Act  1872."  In  the  Will  of 
Ryan I.  38 

3.  Commission    to,— See    Commission, 

1,  3,  4,  5,  6. 

EXECUTOS   ACCOEDnTG   TO    THE   TElfOE— 

Direction  to  pay  annuities,]  A  direction,  in  a 
will,  to  trustees  to  pay  annuities,  is  equivalent 
to  a  direction  to  pay  legacies,  and  constitutes 
them  executors  according  to  the  tenor.  In  the 
fKl/^O/AzZOPARD  -  .  .  -  I.  30 

2.   Universal    legatee— Dispensing    with 

administration  bond.]  A  testator  making  his 
widow  universal  legatee,  does  not  constitute  her 
executrix  according  to  the  tenor ;  but  under  such 
circumstances,  and  the  debts  being  very  small, 
administration  e.t.a,  granted  to  her,  dispensing; 
with  the  administration  bond.  In  the  Will  of 
Claus  Dohrmann  -        -        -        I.  18 

3.  Utiiversal  legatee^Sutjectifig  property 

to  payment  of  debts — Dispensing  with  sureties.] 
Subjecting  property  in  the  hands  of  a  universal 
legatee  to  payment  of  debts,  does  not  constitute 
the  latter  executrix  according  to  the  tenor ;  but 
under  such  circumstances,  and  the  debts  being 
small,  tidministration,  ct.a.  granted  dispensing 
with  sureties.     In  the  WiU  of  Robzrtsov    1.22 


EXBCUTBIX— if arriec^  wamem.--8et  Pbaciici 
Probate,  9,  11. 

EXHIBITS— J^eturn  qf.—See  Prachci  dj 
Equity,  5. 

YIRLOISY-' Forfeiture  by  crnvktunu—See  Foe- 

FEITURB. 

FEHCE— "PoKce  Offen4:es  Statute  1865"  (Ab. 
265),  sec,  ^2— Illegal  detention.]  Where  a  penoa 
entitled  to  a  fence,  erected  upon  land  held  at 
the  time  under  a  miner's  right,  but  afterwards 
sold  by  the  Crown,  removed  it  into  an  adjoining 
highway,  after  the  expiration  of  the  time 
allowed  under  the  conditions  of  sale  by  the 
Crown, — Held,  that  he  was  not  entitled  to  com- 
plain of  its  detention  by  a  person  claiming 
under  the  Crown  grantee.  Byan  v.  Naglb   L  1 

2. Destruction  of — See  Malice;  Mal* 

ICI0T78  Prosecution,  2. 

8. Semaving  from  road— Burmng.— See 

Closed  Road. 

FEBV  TKEE—yot  Timber.— See  Timbsr. 

FICTITIOUS  CJLPITAL— Trading  (m,—Set  Lf- 
solvent's  Certieigatb,  5. 

FIBE  IirSUBAlfCE— Condifton  that  false  state- 
ment shall  vitiate  policy.]  Semble,  that,  in  an 
action  upon  a  policy  of  insurance  with  a  condi- 
tion that  it  is  to  be  void  if  any  false  statement 
be  made  in  it,  or  any  false  claim  or  declaration 
in  support  thereof  be  made,  the  question  to  be 
left  to  the  jury  is  whether  the  plaintiflTs  state- 
ment, claim,  or  declaration  was  false  in  hei, 
even  though  the  pleas  aver  that  such  statement) 
&c.,  was  false  to  his  knowledge.]  Meagher  v. 
London  and  Lancashire  Fire  Insurance  Got. 

[L.390 
FOBECLOSUBE— Of  mortgage  under  **  Trans- 
fer  of  Land  Statue," — See  Mortgage,  2. 

FOBEIGV  JUBGHSKT— iV^o  notice  of  proceed- 
ings—CoiUract,  ]  A  j  udgment  had  been  obtained 
in  Scotland  by  the  liquidators  of  a  Scottish  com- 
pany against  a  shareholder  resident  in  Victoria 
as  a  contributory,  without  notice  bein^  given  to 
him  of  such  proceedings.  He  had  signed  the 
memorandum  of  association  of  the  Company, 
which  was  registered  under  the  Imperial  "  Cms- 
panics  Act  1862,"  and  that  Act  provided  that 
such  proceedings  should  be  ex  parte^  and  without 
notice  to  the  contributories.  In  an  action  oo 
the  judgment  of  the  Scotch  Court, — Held,  that 
the  plaintiff  had,  by  signing  the  memorandum  of 
association,  contracted  that  nroceedings  might  be 
taken  against  him  in  his  absence,  and  without 
notice.    Jamieson  v,  Kobe   -        -        -    L  170 

F0BFEITUBE—Com7M;£ion  for  felony, ]  A  hare 
right  to  set  aside  or  avoid  a  sale,  or  to  recover 
property  which  has  been  conveyed  away,  does 
not  pass  to  the  Crown  by  forfeiture  for  felony. 
SemoU, — Nothing  passes  to  the  Crown  by  fo^ 
feiture  for  felony  except  that  which  is  tsnsihle, 
and  on  which  the  Crown  can  at  the  time  of  con- 
viction, or  during  the  term  of  imprisonment  for 
the  felony,  lay  its  hands.    Johnston  v,  Kellt 

3.  Of    sliares,]  —  See     Pleading   m 

Equity,  5. 
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¥1ULVJ>— Charge  of,  unauBtainecL—See  Costs,  4. 

FSAUBULEITT  VBXFlEKESm.-'SembU,  where 
a  judgment  creditor  having  levied  upon  the 
debtor's  goods  to  satisfy  his  debt,  secretly 
agrees  with  a  third  i>ersoii  to  reduce  the  amount 
of  his  levy,  in  consideration  of  a  guaranty  by 
such  person  to  make  up  any  deficiency  after 
proof  of  debt  upon  the  insolvent  debtor's 
estate,  such  arrangement  will  be  deemed  in 
fraud  of  the  general  creditors.  Daviss  v. 
Breading L.  107 

rSLlESBLY  SOClSTY—Secretary^IllegcU  de- 
tention of  books.]  The  secretary  or  other  officer 
of  a  friendly  society,  as  well  as  strangers,  is 
amenable,  under  the  **  Friendly  Societies  Act 
1877"  (No.  690),  sec,  15,  subsec.  viii.,  to  pro- 
ceedings for  recovering  possession  of  documents 
or  property  belonging  to  the  society.  Jones  v. 
MiLNK L.  3 

FSIYOLOUS  OS  INEQUITABLE  DBPENCE.— 
See  Insolvent's  Cebtificate,  6. 


GEBBBAL  MEETIITG— Qtiorttwi.— S«<  Company, 
Mining,  2,  a 

GXTABANTEB     SOCIETY  —  Security     qf.-^See 
Practice  Probate,  18. 

GUABDIAH  AD  JJJ^K-^AppoirUment  of.-^See 
PnAcncE  in  Equity,  6. 

QtXJkRDlAS'-O/ lunatic—See  Lunatic,  4. 


HABD  IiABOUB— jETo^eo^  corpus— Subsequent 
direetUm  by  justices  to  gaoler  not  to  impose 
hard  labour.]  Under  sec.  26  of  **  The  Police 
Offences  StatuU  1865"  (No.  265),  justices  have  no 
power  to  add  hard  labour  to  imprisonment  in 
default  of  payment.  After  commitment,  an  order 
by  justices  to  amend  such  an  error  in  the  war- 
rant by  not  giving  hard  labour,  cannot  be  con- 
sidered on  habeas.    In  re  Rogers      -      L.  449 

HEALTH  ACTS— Ab.  310,  sec,  41,— Notice  to 
pave,  (t-c]  A  notice  under  sec.  47  of  Act  No, 
310  to  pave,  &c.,  a  lane,  need  not  set  out 
the  levels  and  specifications  according  to  which 
the  work  is  to  be  done ;  it  is  sufficient  if 
it  state  that  they  may  be  inspected  at  a  place 
and  time  named.  Local  Board  of  Health  of 
FrrzROY  v,  Howell;  R.  v.  Local  Board  of 
Health  of  St.  Kilda,  Ex  parte  Lamborn  •  L.  47 

3, No.  310,  sees,  47,  ^2— Order  to  pave,] 

Kon-compliance  with  a  notice  under  sec.  47 
of  Act  No.  310  to  pave,  &c.,  a  lane,  does  not 
come  within  the  operation  of  sec.  62,  and  so  is 
not  an  offence.  The  only  remedy  open  to  the 
hoard  is  to  do  the  work  ordered,  and  recover 
the  expense  from  the  owner  of  the  premises.  Re 
Day  [3  V.L.R.,  L.  289],  approved  and  followed. 
Per  HioiNBOTHAM,  J.  {dissentiente).  Neglect  to 
comply  with  such  a  notice  is  an  offence  within 
sec.  62.  Local  Board  of  Health  of  Fitzroy 
V.  Howell;  Reoina  v.  Local  Board  of  Health 
OF  St.  Kilda,  Ex  parte  Lamborn        -       I.  47 

^IQnWkY— Obligation  to  repair,  ]  The  obliga- 
tion in  a  municipal  corporation  to  keep  a  public 
road  or  street,  and  every  part  of  it,  in  repair, 


HIGHWAT-H;on<int/et2. 

and  in  a  condition  reasonably  safe  for  use  by  the 
public,  arises  the  moment  the  road  or  street  is 
formed  ;  and  when  once  it  exists,  the  council,  as 
the  caretakers  and  managers  of  the  road  or 
street,  never  can  divest  themselves  of  it.  Scott 
V.  Mayor  &c.  of  Collinowood         -       L.  280 

2. Un/eneed  drain, — flf««  Nuisance,  1. 

EUSBAin)  AVI)  WJSl^— Contracts  inter  se.] 
SemblCy  per  Williams,  J.  That  under  sec.  18  of 
the  '* Married  Women's  PropeHy  AcV*  (No.  384), 
a  wife  may  enter  into  a  valid  contract  with  her 
husband.  Spencer  v.  Board  of  Land  and 
Works L.  448 

3. Deed  qf  separation — Retcuner  of  attor- 
ney. ]  Thouffh  a  wife  has  been  living  apart  from 
her  husband,  under  a  deed  of  separation  pro- 
viding her  with  separate  means,  the  retainer  by 
her  of  an  attorney  to  recover  unpaid  mainten- 
ance, is  virtually  that  of  the  husoand ;  and  an 
order  for  taxation  of  the  attorney's  costs  as 
against  the  wife,  will  only  be  made  reserving 
the  right  of  disputing  the  retainer.  Sieve- 
WRIGHT  V.  M*EvoY      -        -         -         -         L.  15 

3.  Husband  receiving  rents  of  wife's  settled 

estate — Acquiescence — Arrears.]  Where  a  hus- 
band, or  his  agent)  received  the  rents  of  his 
wife's  settled  estate,  with  her  knowledge,  and 
without  any  protest  or  demand  for  payment  by 
her,  and  she  was  properly  maintamed  by  the 
husband, — Held,  that  she  was  not  entitled  to 
claim  any  arrears  from  the  husband's  estate. 
Brown  v.  Abbott        -       -        -        -    B.  121 

4. Separate  estate  —  Lunatic  hu^Kind— 

Wife  cairying  on  business,]  A  man  carrying  on 
business  as  a  storekeeper  became  insane,  and 
was  confined  in  an  asylum.  His  wife  continued 
the  business  in  her  own  name,  and  on  her 
own  account,  supporting  thereout  herself  and 
children.  She  also  started  a  news  agency, 
which  was  carried  on  on  the  same  premises. 
After  a  lapse  of  eleven  years,  the  husband  was 
released  from  the  asylum,  and  lived  with  his 
wife  on  the  business  premises,  but  took  no  part 
in  the  business,  and  never  claimed  that  it  was 
his.  His  wife  continued  to  conduct  the  business 
as  before,  and  made  a  composition  with  the 
creditors,  the  whole  business  and  property  being 
sold  to  pay  the  composition.  The  wife  insured 
her  life,  and  paid  uie  premiums,  which  were 
less  than  the  profits  of  the  news  agency  business, 
out  of  the  business  and  made  a  ^oll  disposing  of 
the  policy,  ^e^that  under  the  circumstances 
the  business  was  the  wife's,  but  that  the  husband 
was  entitled  to  be  considered  her  creditor  to  the 
value  of  the  stock  at  the  time  he  became  insane, 
and  as  against  such  indebtedness  she  was  entitled 
to  set  off  the  amount  expended  by  her  on  the 
maintenance  of  the  famuy.  In  tlie  Estate  of 
Cathsry 1. 34 

6.  Action  by  toife  alone  for  personal  in^ 

juiies,]    See  Married  Woman,  3. 

6.  Consent  to  wife  taking  prohatOk — See 

Frachce  Probate,  9,  11. 

7.  Co-plaintiffs  —  Interrogatories,  —  See 

Evidence,  8. 

8.  Sale  of  liquor  witJiout    license. — See 

Publican's  License,  5. 


Digitized  by 


Google' 


12 


INDEX. 


[V.  L.K. 


ILLEGAL  CtrSTODY  —  Whero  a  prisoner  was 
committed  by  justioee  for  trial  at  the  next 
general  sessions,  which  sat  on  the  following  day, 
and,  in  the  absence  of  an^  prosecutor  for  the 
Queen  on  that  day,  the  chairman  remanded  the 
prisoner  for  trial  at  the  next  Court  of  assise  in 
the  district. — Held^  that  the  prisoner  was  not 
illegally  in  custody.  In  re  Marshall  -    L.  427 

ISYAST — AdfxineemerU— Breaking  in  on  capital 
—CorUhigent  interest — Pra^iee-^Notice-Consent,] 
Where  infant's  interests  under  a  will  are  con- 
tingent only,  the  Court  will  not  make  an  order 
giving  liberty  to  the  executor  to  break  in  on  the 
capital  for  the  advancement  of  the  infants, 
uiUess  upon  notice  given  to  all  the  parties 
interested  under  the  will.  On  such  a  motion 
the  parties  interested  should  appear  and  con- 
sent in  open  Court.  The  Court  will  not  act  on 
a  consent  tiled  and  verified  by  affidavit.  In  re 
Htland E.  169 

IHJinrCTIOir  —  inspection  —  Encroachment^ 
Proving  d\fferent  case  from  that  made  by  bilL] 
The  plaintiffs,  by  their  bill  and  affidavits,  made 
a  case  of  recent  encroachment  by  the  defendant 
company  on  the  plaintiffs*  mine,  by  means  of 
branch  drives.  They  failed  in  substantiating 
such  encroachment,  and  then  endeavoured  to 

Srove  a  different  case  of  encroachment  by  the 
efendants'  main  drive,  which  was  constructed 
five  years  previously.  -ffeW,— That  they  were 
not  entitled  to  prove  a  different  case  from  that 
originally  put  torward,  and  motion  for  injunc- 
tion and  inspection  dismissed  with  costs. 
Parker's  Frbkhold  Unitjbd  Q.M,  Co.  v, 
Parkkr'b  United  Coy.        -        -       -      B.  16 

2.  Mining  encroachment^ Acquiescence,] 

Interlocutory  injunction  to  restrain  a  trespass  to 
a  mine,  refused,  where  the  plaintiffs,  or  those 
throuch  whom  they  claimed,  were  aware  of  the 
defendants  having  worked  on  the  ground  in 
question  for  two  years,  and  had  taken  no  pre- 
vious steps  to  stop  them.  Band  and  Barton 
Cot.  v.  Young  Band  Extended  Coy.    -  E.  162 

ISSAmTY —Giving  ceHi/icate  of,  without  due  ex- 
amination,— See  Nbqligencb,  6. 

2.  Onus  of  proof  of  ,— See  Lunatic,  5. 

UfSOLYEHCY— iStoy  qf  proceedings.]  Sec.  75 
of  the  "  Insolvency  St<Uute  1871"  does  not  apply 
to  an  appeal  under  the  statute  which  is  not  a 
proceeding  in  un  action  so  as  to  be  stayed  by 
insolvency.    In  re  Portch       -        -  1. 126 

2. Of   d^endant,  —  See   P&AcncE    in 

Equity,  7. 

8. **  Papers  in  the  estate." ^See  Papers. 

IVSOLYNTT— Examination  of— See  Practice 
Insolvency,  3. 

IKSOL VENT'S  CERTIFICATE  —  Application  — 
Ajffidaiiti(,]  If  an  insolvent  do  not  apply  to  be 
examined,  or  tender  his  books,  he  will  not  be 
allowed  on  appeal  to  give  evidence  by  affidavit, 
or  to  have  his  books  then  examined.  In  re 
Patterson I.  14 

2.  Disjyensation  with  payment  of  Is.  in  the 

-pound — Foi-m  of  order.]  Where  an  insolvent 
applies  for  his  certificate,  and  also  for  an  order 


IHSOLVSITT'S  CEEITFICATE— eon^ueiZ. 
dispensing  with  pavment  of  7s.  in  the  pound, 
ana  the  judge  of  the  Insolvency  Court  refusss 
such  dispensation,  the  order  should  either  pro- 
vide  for  a  grant  of  the  certificate  upon  payment 
of  the  Is,  in  the  poundt  or  be  made  without  pre- 
judice to  a  further  application  for  a  certificate. 
In  re  Gale -LI 

3.  Dispensation  with  payment  qf  7s.  in 

the  pound  —  Second  appliealion — Further  mcUS' 
rieUs — Appeal]  It  is  a  matter  entirely  within 
the  discretion  of  the  judge  of  the  Insolvency 
Court  whether  he  will  entertain  a  second  apph- 
cation  for  leave  to  dispense  with  the  payment 
of  7s.  in  the  pound  on  further  materials.  The 
judge  of  the  Appeal  Court  wiU  not  himself  en- 
tertain further  affidavits.    In  re  Gale      -LI 

4.  Dispensation  with  payment  of  7s.  in  the 

pound — Incurring  bad  debts.]  Incurring  bad 
debts,  or  giving  injudicious  credit,  is  mismanage- 
ment bv  a  man  in  trade  for  which  creditors  may 
insist  that  there  shall  be  no  dispensation  with 
the  condition  reouiring  the  payment  of  7s.  in  the 
pound.    In  re  Martin     -        -        -        •  L  119 

6. Dispensation  with  payment  of  7s.  m 

the  pound — Trading  on  fictitious  capital.]  In- 
solvents entered  into  a  large  railway  contract 
with  the  Government)  relyins  entirely  upon 
funds  to  be  supplied  by  a  ban^  which  was  to 
participate  in  the  profits,  receiving  all  the  pay- 
ments made  by  the  Government.  Heldt  that 
this  was  a  trading  on  fictitious  capital,  but 
would  be  sufficienuy  punished  by  suspending 
the  certificate  for  a  year.  Ueldt  also,  that  nnder 
such  circumstances,  the  bank  having  failed,  the 
insolvents*  inability  to  pay  7s.  in  the  pound 
arose  from  circumstances  within  their  own  con- 
trol.   In  re  Wright  and  Higgins        -       L  7 

6.  Frivolous    or    inequitable    defenot,] 

Where  a  creditor  sued  an  insolvent  for  a  larg^ 
amount,  but  failed  to  recover  the  entire  amoont 
claimed,  without  any  reason  being  given  for 
that  failure, — Held,  tnat  the  insolvent  could  not 
be  found  guilty  of  raising  a  frivolous  or  inequit- 
able defence.    In  re  Wright  and  Higgins  L  7 

7.  Objections  to.]    A  charge  of  making 

away  with  property  otherwise  than  bond  fide, 
should  be  alleged  and  proved  very  olearly.  In 
re  Wright  and  Higgins  -       -        -       -    L  7 

IVSPECTIOIT.    See  Injunction  1. 

IirsnEAVCE.  See  Fire  Insurance— Marine 
Insurance. 

lETEBLIHEATIOirS— /»  unll.—See  PRicncx 
Probate,  22. 

IKTEEPLEABE&— CoAsent  order— Mistake  of 
attorney* s  town  agent — Amendment,]  In  an  inter- 
pleader summons,  the  town  asent  of  the  credi- 
tor's attorney  being  instructed  to  consent  to  the 
withdrawal  of  the  sheriff,  an  order  was  made 
containing  the  words  ''claimant's  claim  allowed." 
Such  words,  it  was  alleged,  were  not  noticed  by 
the  town  agent,  until  the  order  was  set  out  by 
the  claimant,  in  an  answer  to  a  bill  in  equity 
filed  by  the  execution  creditor. — Held,  never- 
theless, that  as  both  sides  saw  the  order  and 
consented  to  it,  and  no  steps  were  taken  for  a 


Digitized  by 


Google 


VOL.  vn.] 


INDEX. 


13 


HTSBPLSADER— eofiUnued. 
oonnderable  time  to  amend  it,  the  order  conld 
not  be  aniended  by  striking  out  the  worda  ;  and 
that  no  other  amendment  could  be  made  with- 
out going  ontaide  the  intention  of  both  parties 
ftt  the  time  of  making  the  order.  Williamson 
r.M'RAVBY 1.160 

nrTBEBOGATORIBS— Order   for.  —  See    Evi- 

OINCS,  8. 

DTYSSTHEirTS— ^y    married    woman.  —  See 
"Marrucd  Women's  Pbopkrty  Act." 

BSEGTJLABITT— iSfetf  Practioe  at  Law,  5. 


JOOTT  STOCK  COKVkSY.—See  Ck>MFAirr;  Ck>N- 
TBACr,  3. 

JUDGMEirT  —  County  Court—Non-service  of 
phhUiff— Setting  ande  judgment — Estoppel]  A 
judge  of  the  County  Court  has  power,  under  sec. 
71  of  the  *' County  CouH  Statute  1869"  (No.  346), 
to  set  aside  a  judgment,  where  he  is  satisfied 
that  the  defendant  has  not  been  served  with  the 
plaint  summons.  The  effect  of  his  doing  so  is 
that  the  judgment  is,  as  between  the  parties, 
w  if  it  had  never  been;  and  the  plaintiff,  in  an 
action  of  trespass  against  him  for  a  levy  under 
nch  judgment,  is  estopped  from  showing  that 
the  defendant  had  in  fact  been  served.  Bbucb 
t.  Hakt L.  482 

8.  Conclusive  on  order  nisi  for  sequestra- 

tm.—8ee  Act  of  Insolvenct,  2. 

8.  Demand  to  satisfy. -^See  Act  of  In- 

solvency,  1. 

JTOI8DICTI01f--0/  County  Court  —  Disputed 
pofinership.]  A  judge  of  a  County  Court  has 
jnrisdiotion  to  entertain  a  suit  for  the  dissolu- 
tion of  a  partnership,  where  the  existence  of 
the  partnership  is  disputed.    Lee  v.  Andrew. 

[B.  92 

8. 0/ Court  of  Eqmty— Certificate  of  title 

— ^Wittd.]  A  Court  of  Equity  has  no  power  to 
rectify  a  certificate  of  title  procured  by  fraud, 
but  can  make  a  decree  ordering  the  defendant  to 
transfer  and  vest  in  the  plaintiff  the  land  in- 
daded  in  such  certificate.    Campbell  v,  Jarrett 

[E.  137 

3. Of  Justices — Question  of  title.]    Upon 

an  information  before  justices  for  obstruction  to 
a  public  road,  a  claim  of  titie  to  the  soil  over 
wmch  tiie  road  passes  does  not  oust  the  juris- 
diction. Reqina  v.  Foster,  Ex  parte  Moly- 
KEUX L.  294 

4.  Of  justices^Service  of  summons — 

Reasonable  Ume — Defendant  present.]  Where  a 
summons  had  been  served  only  half-an-hour 
before  the  hearing,  but  the  defendant  was  pre- 
sent at  the  hearing,  attending  a  cross-summous 
issued  by  himseU  against  the  cpmplaiuant. 
Eeld,  that  the  justices  had  jurisdiction  to  deal 
with  the  complaint  at  once.  Kegina  v.  Cant- 
well,  Ex  parte  Costello  -        -        L.  476 

5.  Of  Supreme  Court— Costs  qf  adminis- 
tration— Payment  out  of  estate]  The  Supreme 
Court,  in  its  Ecclesiastical  jurisdiction,  has 
jurisdiction  to  direct  payment  out  of  the  estate, 


JUBISDICTIOH— conftnt/^d 
of  the  costs  of  litigation  pm  to  the  obtaining  of 
administration.    Attorney-General  v.  Huon. 

[E.  30 

6.  Of  Steam  Navigation  Board,— See 

Steam  Nayioation  Board. 

JUS  TEETn.— 5ee  Principal  and  Agent,  2. 

JUSTICE  OF  THE  VEkCE—AffldavU,]  On  an 
application  for  prohibition,  it  is  not  proper  that 
the  justice  should  make  an  affidavit  for  either 
side,  on  disputed  facts  as  to  what  occurred  at 
the  hearing  before  him.  R.  v,  Mairs,  Exp, 
Vansxtylen L.  48 


LAHPLORD  AKD  TBITAlfT.— FeaWy  tenancy,] 
If,  after  the  expiration  of  a  tenancy  for  a  year 
certain  at  a  weekly  rent,  the  tenant -is  allowed 
to  remain  in  possession,  still  paying  a  weekly 
rent)  though  at  an  increased  rate,  without  any 
other  alteration  in  the  terms  of  the  holding, 
the  presumption  is  that  the  continuing  tenancy 
is  a  yearly  one.  Bank  op  Victoria  v, 
M'HuTcmsoN  -        -        •        -         L.  452 

LARGE VT  — Bailee.]  A  person  to  whom  a 
banknote  had  been  entrusted  for  the  purpose 
of  procuring  change  for  it,  who  did  not  return 
either  it  or  the  change,  but  afterwards  offered  a 
less  sum  as  a  composition.  Held,  properly  con- 
victed of  larceny  as  a  bailee.  Kegina  v.  Ah 
Poo L.  8 

2. Possession  obtained  by  fraud,]  If  pos- 
session of  a  chattel  alleged  to  have  been  stolen, 
has  been  obtained  by  fraud,  and  that  fraud  was 
meditated,  the  offence  of  larceny  may  be  com- 

Slete  without  furtherproof  of  an  asportavit. 
lEGiNA  v.  Bull  and  Wall        -       -     L.  134 

UB^L-^Privileger-EaBcess,]  When  two  per- 
sons have  a  common  interest  in  the  proper 
management  of  certain  operations,  one  is  privi- 
leged in  writing  in  a  private  letter  to  the  other, 
comments  believed  to  be  well  founded  as  to  the 
honesty  of  their  manager,  although  he  has 
ceased  to  be  employed,  for  the  purpose  of  urging 
the  use  of  greater  care  in  the  future  manage- 
ment. The  question  of  excess  is  for  the  jury  to 
determine,  and  the  Court  will  reouire  a  stroncr 
case  to  inda 
HORNE  v.  Mil 

2.  PH 

have  found  fo 
libel,  upon  w 
munication,  tb 
case  to  justify 
ground  of  exc( 
being  against  < 
Pearson  v.  Si 

LIBERTY  TO  i 

LICENSE  —  . 

CENSE. 

LICEVSIHO  1 

See  Publican'i 

LICEVSIEG  : 

OENSE,  2. 
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LISH  ON  CSOPS— ContM^mxeion— OM  debt  and 
further  c^vances,]  Old  debt  renewed  under  a 
promiBe  of  a  lien,  and  at  the  same  time  a  farther 
advance  made,  and  a  lien  nibeeqiiently  given  to 
secure  the  entire  amount.  Held,  that  as  some 
of  the  consideration  was  new,  and  given  under 
promise  of  a  lien,  the  lien  was  ffood.  Sed  quasre, 
whether  it  was  good  only  to  tne  extent  of  the 
further  advance,  or  for  the  entire  amount. 
Powell  v,  Dawsok  -       ...       1. 143 

LOCKE  KllfO'S  ACT—BxonertUion — Contrary 
itUetUion.]  The  words  '*deed  or  other  docu- 
ment," in  sec.  150  of  the  **Beal  PrapeHy  Statute 
18G4'*  (No.  213),  apply  to  the  case  of  testacy  as 
well  as  of  intestacy,  and  where  there  is  a  will, 
the  Court  may  look  not  only  at  the  will,  but 
also  at  any  deed  or  document  executed  by  the 
testator,  to  see  if  he  signifies  an  intention  to 
exonerate  the  mortgaged  properties.  The 
'*  intention"  to  exonerate  mortgaged  property 
from  pa3rment  of  the  mortgage  debt  must  be 
signified,  not  necessarily  by  express  words,  but 
by  something  amounting  to  necessary  inference 
or  implication.  Deviling  pro^rty  in  strict 
settlement  is  not  sufficient  to  signify  a  ''  con- 
trary intention"  so  as  to  exclude  the  operation 
of  sec.  150  of  the  **Ittal  Property  Stattde  1864." 
Brown  v.  Abbott     -       -       -       -        £.131 

LOST  WlLL—PreiumptUm  of  dettruetion.—See 
Practicb  Probate,  8. 

2.  Proo/o/".—5'a  Practice  Probate,  7. 

LU'SkTlC—CofUract — ShUent  of  disease.]  In 
order  to  decide  whether  a  contract  with  a  person 
of  unsound  mind  is  void  or  not,  the  Court  must 
endeavour  to  gauge  the  extent  to  which  the 
mind  is  obscured,  and  ascertain  whether  the 
disease  operates  quoad  that  contract.  In  the 
Will  of  DouLL I.  70 

a.  Contract — Afarriage.]     The   general 

rule  as  regards  a  person  contracting  with  a 
lunatic  is  that  if  the  lunatic  be  of  apparently 
sound  mind,  and  not  known  by  the  other  con- 
tracting party  to  be  insane,  the  contract  is  valid; 
but  this  rule  does  not  apply  to  the  contract  of 
marriage lb, 

3. Inquiry — Affidavit  of  doctor — Duration 

of  malady,]  On  an  application  for  an  inquiry 
under  section  149  of  the  "  Lunacy  Statute,  the 
doctor's  affidavit  in  support  of  it  should  state 
the  probable  duration  of  the  malady,  and  give 
reasons  for  his  opinion.    In  re  Reid       -    E.  70 

4.  Guardian,]    On  an  application  under 

section  149  of  the  **Lu7Uiey  Statute,"  for  the 
appointment  of  a  wife  as  guardian  of  her  lunatic 
husband,  the  Court  made  a  reference  to  the 
Master  to  appoint  a  guardian       -        -        -  76. 

6.  Insanity — Onus  qf  proof— Lucid  inter- 
val] Where  insanity  of  a  permanent  nature  is 
proved,  the  onus  of  proof  is  shifted  on  to  the 
person  claiming  that  there  was  a  lucid  interval. 
hy  a  lucid  interval  is  to  be  understood  a  period  in 
the  course  of  a  continuing  disease,  during  which 
its  influence  on  the  mental  faculties  is  either 
wholly  suspended,  or  so  far  suspended,  that  the 
patient  must  be  deemed  legally  sane  with  regard 
to  the  particular  act  under  the  consideration  of 
the  Court.    In  the  wiU  of  Doull         -        L  70 


LWATIC— continued, 

«.  Marriage  —  BatificaUon.]     Qtugre, 

whether  a  lunatic  temporarily  restored,  csa 
confirm,  by  cohabitation,  a  marriage  which  be 
contracted  when  insane        -        -        -       .  Ih, 

LXnrATIC  HUSBAVD  —  See  Husband  and 
Wife,  4. 

HAOrTEVlVCE— 0/  infants—Unexpended  hal- 
anee,]  A  testator  bequeathed  shares  in  a  joint- 
stock  company  to  trustees  upon  trust  to  expend 
the  annual  income  upon  the  education  of  hii 
{grandchildren.  Only  a  portion  of  the  annual 
mcome  of  the  shares  was  so  expended.  Hdi, 
that  the  grandchildren  were  respectively  entitled 
on  coming  of  age  to  the  unexpended  bdanoet  in 
the  hands  of  the  trustees,  and  that  such  balsnoes 
did  not  fall  into  the  residue.    In  re  Dowviko 

[£.32 

3.  Of  wife— Desertion—Offer  to  take  wift 

back.]  To  sustain  proceedings  against  a  hni- 
band  for  maintenance  of  his  wue,  desertion 
is  not  a  necessary  element.  The  conditions 
of  jurisdiction  are  proof  of  marriage,  of  the 
wife  being  without  means  of  support,  snd  of 
the  ability  of  the  husband  to  maintain  or  con- 
tribute to  the  maintenance  of  the  wife.  An 
offer  which  the  justices  believe  to  have  been 
made  bond  fide  by  the  husband  to  take  btck 
his  wife,  or  by  the  wife  to  return  to  her  hua- 
bkud,  which  he  accepts,  deprives  the  bench  of 
jurisdiction  to  make  an  order  for  maintenance, 
as  the  wife  is  not  then  without  means  of 
support.  Where  a  wife  has  for  a  considenble 
time,  and  without  remonstrance  on  her  part, 
been  living  apart  from  her  husband,  the  pre- 
sumption IS  tnat  she  is  not  without  mesne  of 
support.  Semble,  where  there  has  been  desertion 
in  one  colony,  and  the  wife  follows  her  husband 
to  another,  to  take  proceedings  against  him  for 
maintenance,  slight  evidence  would  be  snfELcient 
to  warrant  the  justices  in  finding  that  thedeser 
tion  continued.  Rboima  v.  Collucs  -  L  74 
HAIHTEtfAVCE  OBJ^IRR- Appeal  from. -Ste 
Appeal,  8. 

HALICE  —  Destruction  of  dividing  fence.] 
Under  "  The  Criminal  Law  and  Practice  StatiUf 
1864"  (No  233),  Sec.  178,  actual  malice  is  an 
essential  element  in  the  offence  of  destroying  a 
fence.  Tbotman  v.  Shank LAin>  -  L.  16 
MALICIOUS  V^OS^CVTlOlSi—IieasotuibU  (ml 
probable  cause — Misdirection.]  As  there  may  be 
a  constructive  assault  in  law,  it  is  not  sufiScient 
for  the  judge,  in  an  action  for  malicious  prose- 
cution on  a  charge  of  assault,  to  tell  the  jury  that 
the  defendant  could  not  have  been  ignorant 
whether  an  assault  had  been  committed  upon 
him.  It  is  the  duty  of  the  judge  to  explain  to 
the  jury  in  what  an  assault  consists,  as  a  matter 
of  law,  leaving  them  to  decide  on  the  facts. 
Mitchell  v,  Bahford       -       -       -       L.  96 

3. Removing  fence,]     In  an  action  for 

malicious  prosecution  for  removing  rails  from  a 
dividing  fence  of  deadwood  which  had  become 
embedded  in  a  live  fence  planted  by  the  plaintiff, 
and  which  the  jury  were  satisfied  was  to  take 
the  place  of  the  dead  fence,  the  Court  refused 
to  disturb  a  verdict  for  the  plaintiff.  Tbothan 
V,  Shankland  L.  16 
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"MAEOIH"— 0/^  aea.—See  Term  oy  Art. 

KASIHE  IVSTJ'RkSC^— Constructive  total  loss 
—Abandonment —  Valued polieij—BigM  of  under- 
writers to  rej^air.]  Where  a  ship  is  insared  on 
a  valued  policy,  with  a  condition  that  the  in- 
surers will  not  be  liable  as  for  a  total  loss, 
unless  the  estimated  cost  of  repairing  damage 
shall  exceed  the  declared  value,  such  condition 
does  not  affect  the  right  to  abandon,  in  case  of 
a  constructive  total  loss,  though  it  affects  the 
right  to  recover  for  a  total  loss.  If  insurers 
refuse  to  accept  an  abandonment,  and  take  pos- 
session of  the  ship  (as  semhle  they  have  a  neht 
to  do)  for  the  purpose  of  repairing  and  ^exi 
restoring  h^r  to  her  owners,  out  do  not  repair 
effectuafiy  within  a  reasonable  time,  such  taking 
possession  is  strong  evidence  of  acceptance  of 
abandonment.  Insurers  cannot,  b^  insufficient 
repairs,  convert  a  total  into  a  partial  loss.  The 
assured  have  a  right  to  a  reasonable  time  in 
which  to  ascertain  the  condition  of  the  ship, 
before  giving  notice  of  abandonment.  Corr  v. 
Standard  Insurance  Cot.       -       -       L.  504 

HARKING  OJJT—Claim  over  residence  area,— 
See  Besidbncb  Area,  1. 

2. Formining  fe<M«.—i8f«c  Mining  Lease,  1. 

KABSIAOE— 0/  lunatic—See  Lunatic,  2,  6. 

HABBIED  WOKAX— Domiciled  abroad,]  A 
testator  died  domiciled  in  Victoria,  leaving  pro- 
perty situated  there,  to  a  married  sister  domiciled 
in  England.  The  executors  of  the  will  petitioned 
under  sec.  61  of  the  ** Statute  of  Trusts  1864" 
for  the  advice  of  the  Court  as  to  whether  they 
could  safely  pay  her  share  to  the  sister,  without 
the  consent  ox  her  husband.      Held,  that  the 

Siestion  raised  was  one  of  great  doubt,  and  that 
e  Court  wouldf  therefore,  not  answer  it.    In 
ike  WiU  of  DICEL4S0N  •        -        •        -    £.  184 

2. Earnings— Land,  ]    Before  the  *  *  Mar' 

Tied  Women* s  Property  Act"  (No.  384)  came  into 
force  a  married  woman  purchased,  and  had  con- 
veyed to  her,  land  which  she  paid  for,  principally 
with  money  borrowed  upon  mortgage  from  a 
building  society.  After  the  coming  into  opera- 
tion of  the  Act,  she  paid  off  the  loan  out  of 
moneys  earned  by  her  apart  from  her  husband. 
Held,  that  such  land  was  not  property  settled 
to  her  separate  use  under  section  5  of  the  Act, 
so  as  to  give  her  a  disposing  power  by  will  over 
it.    IntkeWUloflivGQY         ■        -        -    L  66 

8.  Personal  injuries — Action  by  wife  alone 

for  injuries.]  A  married  woman,  having  separate 
property,  may  sue  alone  in  respect  of  personal 
mjuries  occasioned  by  the  negligence  of  the 
defendants.  Spencer  v.  Board  of  Land  and 
Works L.  448 

4. Contract  with  Imsband, — »9ce  Husband 

AND  Wipe,  1. 

5. Executrix,— See  Practice  Probatic,9, 

11. 

6. Sureties,]   See  Practice  Probate,  10. 

''MAERIED    WOMEK'S    PROPERTY    ACT"— 

Sec,  b-^**  Investments" — Construction.]  The  word 
<* investments" in  sec.  5 of  the  ** Married  Women's 


<<HASSIED    WOKEH'S   PROPEBTT   ACT"  — 

continued. 
Property  AcC*  (No.  384)  means  a  laying  out  of 
money  in  some  security,  as  in  the  purchase  of 
property  after  the  "  Married  Women* s  Property 
Act  *  came  into  operation,  and  not  the  paying  off 
a  debt  accrued  due  before  the  Act  came  into 
force.     Inthe  WillofBvQQY        -        -        1.66 

MASTER  AlTD  APPRENTICE— Depen^en^  co- 
venants,] In  an  indenture  of  apprenticeship, 
the  covenant  to  teach,  and  the  covenant  to 
serve  and  remain  in  the  service,  are  so  far 
dependent  one  on  the  other,  that  failure  or 
incompetence  of  the  master  to  teach,  during  a 
substantial  part  of  the  apprenticeship,  affords 
an  excuse  in  law  to  the  apprentice  for  quitting 
the  service.    Fletcher  v.  Buzolich    •    L.  348 

2. Pleading  at  lau)— Misjoinder,]    If  the 

father  of  an  apprentice  is  not  a  party  to  the 
indenture,  his  name  being  introduced  merely  as 
surety  for  the  performance  of  the  covenants  by 
the  apprentice,  although  he  executes  it,  he  has 
no  right  to  sue  as  co-plaintiff  for  a  breach  of 
the  covenant  to  teach.    Buzolich  v,  Fletcher. 

[L.  356 
MASTER  AHD  SERVAHT.— -^ec  Negligence,  7. 

MASTER-IH-EQUITT—  Refused  to  issue  probate 
—Rute  nisi.— See  Practice  Probate,  15. 

MEDALS — Used  as  counterfeit  coin,— See  Coin- 
ing. 

MEETIEG  OF  CREDITORS.— At  a  meeting  of 
creditors  under  subsec.  ix.,  of  sec.  37,  of  the 
**  Insolvency  Statute  187  r*  it  is  not  necessary  that 
there  should  be  a  chairman  elected,'  or  any 
formal  resolution  carried.  It  is  sufficient  if  one 
creditor  asks  the  debtor  to  sequestrate,  and  the 
other  creditors  tacitly  assent.    In  re  Smith. 

[1.4 

MDrnrO  EITCROACHMEVT.— .See  Encroach- 
ment.    iNJUNCnON,  1,  2. 

MnmrG  L'EAS^— Application  for— Marking 
out.]  Where,  under  regulation  44  of  Orders  in 
Council  of  22nd  January,  1871,  a  holder  of  a 
miner's  right  applies  to  the  Minister  of  Mines, 
seeking  a  declaration  of  forfeiture  of  a  lease,  and 
the  issue  of  a  new  lease  to  himself,  it  is  not 
necessary  for  him  to  mark  out  the  land. 
Robertson  v.  Morris    -        -       -       -    M.  1 

2.  Application  for — Minijig.]  The  ex- 
pectation of  obtaining  a  lease,  does  not  justify 
the  person  applying  mr  it  in  mining  on  the  land, 
as  against  another  person  who  has  marked  out 
the  kind  and  applied  for  a  lease.  Robertson  v, 
Morris M.  1 

3. Residence  area,]    The  Crown  cannot 

grant  a  mining  lease,  conferring  on  the  lessee  a 
right  to  mine  under  a  residence  area  acquired 
prior  to  the  granting  of  the  lease.  Jones  v. 
ChristbnsON M.  6 

4,  Trespass — Attomey-Oeneral,]  Pro- 
ceedings for  trespass  under  sec.  37  of  the 
*•  Mining  Statute  1865''  need  not  be  taken  by 
the  Attorney-General.    Robertson  v,  Morris 

[M.1 


Digitized  by 


Google 


16 


INDEX. 


[V.L.R. 


KXBXBQ  TZSVMXST—BuUdings  and  fixlureM,] 
Where  a  warden  of  the  goldfields  diBiniases  a 
plaint  seeking  recovery  of  poBseBsion  of  a 
mining  tenement,  he  does  not  thereby  deprive 
the  complainant  of  his  property  in  the  buildings 
and  fixtures  attached  to  the  soiL  Summers  v. 
CooPBB L.  4S8 

HlSDISECTIOir^OfnJMton.]  In  an  action  by 
tenant  for  life  against  a  shire  council,  for  per- 
manent injury  to  his  land  by  the  construction 
of  a  road,  the  judce  omitted  to  call  the  attention 
of  the  jnryf  to  tne  fact  that  the  plaintiff  had 
only  a  life  interest.  No  proof  was  given  of  the 
value  of  the  life  interest,  and  no  evidence  ad- 
duced to  show  where  the  boundaries  of  the  land 
fell.  Held,  there  must  be  a  new  triaL  Shirk 
OF  Portland  v.  Ksnihedt-       -       -    L.  140 

9.  —  As  to  re€t$ondbU  and  probable  eatue, — 
Sfe  Maucious  Prosbcution,  1. 

HISJOIHSEB.— i$e6  Plsadino  in  Equity,  2. 

HISBEPBESEHTATIOir.— 5<fe    Spkcuio   Per. 

FORMANCE,  1. 

HISTAKS— /»  eoMeni  order.—See  Intbrplsa- 

DER. 

HODEBATIOV— 0/*  eotU.^See  Cobts,  9. 

KORTGkQE—ConBolidatkm,]  A  mortgage  over 
land  under  the  provisions  of  the  *'  Traii^er  of 
Land  Statute"  cannoi  be  consolidated  with  a 
mortgage  of  land  not  under  the  Act.  Qreig  v. 
Watson B.  79 

3. Under  **  Transfer  of  Land  Statute"-^ 

Foreclosure.]  There  can  foe  no  foreclosure  suit 
respecting  land  under  the  "  Transfer  of  Land 
Statute,"  The  mode  of  foreclosure  prescribed 
by  sec.  98  must  be  strictly  followed.  Greto  v, 
Watson B.  79 

8.  Exoneration  of  mortgaged  property, 

— &e  "Locke  Kino's  Act." 

4. Prohibition  to  Bank  to  take, — See  Bank. 

JlORTQAQiSiE-^Equitable'-'PurchcLser  at  sheriff's 
sale — Priority,']  An  equitable  mortgagee,  by 
deposit  of  a  certificate  of  title,  who  lodges  a 
caveat  and  allows  it  to  lapse  without  taking 
any  further  steps  to  protect  himself,  will  not 
have  priority  over  a  purchaser  at  a  sheriff's 
sale  under  Skji.  fa,  which  has  been  duly  lodged 
under  sec.  106  of  the  **  Transfer  of  Land 
Statute"  (No.  301).    Patchell  v,  Maunsell. 

[E.  6 

UUHICIPAL  COBPOBATIOir  —  Contract,] 
Where  a  municipal  council  delegates  power  to 
two  councillors,  under  sec.  169  of  the  ** Local 
Oovemment  Act  1874"  (No.  606),  to  make  a  con- 
tract on  its  behalf,  such  councillors  must  be  so 
referred  to  in  the  resolution  conferring  such 
authority,  as  to  be  capable  of  being  identified. 
Gisborne  Shire  v.  Murphy       -        -      L.  63 

2. Contract— Formality  of  meeting  au- 
thorising it.]  A  person  entering  into  a  contract 
with  a  municipal  corporation  is  bound  only  to 
see  that  the  subject  matter  forms  one  of  the 
purposes  for  which  the  corporation  is  estab- 
lished, and  that  the  contract  is  in  the  form  pre- 
scribed by  the  Act ;  he  is  not  i^ected  by  non- 


mrHICIPAL  COBPOBATIOir— <rofi^mifec2. 
compliance  with  any  of  the  requirements  of  the 
Act  AS  to  the  internal  affairs  of  the  corporation. 
Shirb  of  Gisborne  v,  Mubpht         -         L.  63 

^  8.  Regulations— 'UUra  vires.]  A  muni- 
cipal council  havinff  authority  from  time  to 
time  to  set  forth,  oy  limits,  portions  of  the 
district  in  which  it  shall  not  be  lawful  to  keep 
swine,  does  not  exceed  its  powers  by  midung 
a  regulation  prohibiting  the  keeping  of  swine  in 
any  part  of  the  municipality.  Reoina  v.  Gown, 
Ex  parte  AxDiLL L.88 

4.  OhligaJtion  to   repair  highway,— 8es 

Highway,  1. 

HUTUAL  WILLS— A  husband  and  wife  agreed 
to  make  mutual  wills  in  each  other's  favour,  and 
made  them.  The  wife,  by  a  subsequent  will, 
which  was  itself  revoked,  revoked  the  former 
will;  but  the  husband,  after  her  death,  obtained 
probate  of  it  without  opposition.  The  Court 
made  absolute  a  rule  to  revoke  the  probate,  and 
directed  the  costs  of  both  sides  to  be  paid  out  of 
the  estate.    Inthk  WiU  of  Bxyvou^.    -     L  57 

S2GiLlQiSSCL— Contributory  negligence— JOtree- 
tion  to  jury,]  In  an  action  against  a  municipal 
corporation  for  negligence,  where  a  person  had 
lost  his  life  by  passing  along  a  raised  unfenced 
road  in  the  municipality, 'submerged  by  a  sud- 
den and  unusual  flood  rising  in  the  night-time, 
it  is  a  proper  direction  to  the  jury  that  the 
defendants  would  be  liable,  unless  they  con- 
sidered that  the  deceased  had  foolishly  and 
recklessly  formed  an  opinion  that  he  could  safely 
proceed  alongsuch road.  Smith  v.  Mayor &c 
OF  Emebald  Hill     -        -        •        -        L.  431 

2.  Death  caused  by — Damages,]    CJon- 

sideration  of  what  matters  should  be  taken  into 
account  by  the  jury  in  awarding  damages  in  an 
action  by  a  deceased  person's  representatives  on 
account  of  his  death  caused  oy  defenduf s 
negligence.  McLean  v.  Board  ot  Land  and 
Works L.  889 

8.  In  driving.]    The  mere  fact  that  a 

person  lawfully  walking  along  a  street  is  run 
over  by  a  vehicle,  raises  a  primd  facie  case  of 
negligence.     Bbundell  v.  Wane         -    L.  319 

4.  In  driving,]    A  horse  and  cart  being 

driven  at  a  smart  trot  across  a  principal  line  of 
traffic  at  a  busy  time  of  the  day,  is  some 
evidence  of  negligence.    Bbundell  v.  Wans. 

[LS19 

6.  Liability  of  public  body  for  improper 

eonfttruction  of  works.]  The  Board  of  Land  and 
Works,  thouffh  a  public  body  acting  in  the  exe- 
cution of  a  public  trust,  is  in  the  same  position  as 
a  private  person,  in  respect  of  works  constructed 
by  it ;  and  is  liable  tor  the  negligence  of  its 
officers  or  servants,  in  the  design  or  construction 
of  a  railway  embankment  in  such  a  way  as  to 
throw  flood-waters  upon  the  adjacent  property. 
Victorian  Woollen  and  Cloth  Cobipany  v. 
Board  of  Land  and  Works         -       -    L.  461 

6. Giving  certificate  of  insanity  withwi  due 

examination.]  Before  giving  a  certi£cate,  under 
section  11  of  the  ** Lunacy  Statute"  (No.  309), 
that  any  person  is  a  lunatic,  it  is  the  duty  of  the 
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lEOLIGEKCE — continued. 
medical  practitioner  to  make  a  snfficient  exami- 
nation of  sach  person,  as  well  as  to  make 
mqoiries.  It  is  for  the  jury  to  determine,  on 
the  evidence,  in  an  action  for  negligently  giving 
a  certificate  by  means  of  which  the  plaintiff  has 
been  confined  in  a  Innatic  asylum,  whether  the 
defendant  exercised  due  and  proper  care  and 
caution  in  giving  the  certificate ;  that  is  the 
proper  (question  to  be  put  to  the  jury,  and  the 
Judge  is  not  required  to  ask  them  whether 
the  defendant  had  reasonable  and  probablb  cause 
for  signing  the  certificate,  though  the  want  of  it 
ii  alleged  in  the  declaration.     Smith  v.  Iffla. 

[L.  435 

7. Jif cuter  and  servant — Contributory  negli- 

gtnee.]  If  a  servant  be  injured  in  the  working 
of  a  machine  by  reason  of  a  defect  in  its  con- 
Btmction  which  he  might  reasonably  have  dis- 
covered, and  which  he  did  not  report  to  his 
mastiear,  he  cannot  recover  damages  against  his 
master.    Litton  v.  Thornton       -        -      I.  4 

8. Trespass — Steam  roller,]  Injury  oc- 
casioned by  sparks  from  a  steam  roller,  in  a 
public  street,  to  a  passer-by,  afifords  a  cause  of 
action  in  trespass,  without  any  averment,  or 
proof  of,  negligent  management  on  the  part  of 
those  in  charge  of  it.  Tobin  v.  Mayor  &c.  of 
Mklboitrne L.  488 


9.  Unfenced 

NUIRANCE,  1. 


drain    in    highioay.  — See 


HBV  TB,IAL--Amendment  after  trial]  An 
amendment  made  after  the  trial,  altering  the 
declaration  from  case  to  trespass,  in  order  to  save 
a  nonsuit,  entitles  the  defendant  to  a  new  trial, 
the  judge's  direction  treating  the  case  as  one 
of  trespass  being  improper.  Hiqinbotham,  J., 
dissentiente.  Tobin  v.  Mayor  &c.  of  Mel- 
bourne        L.  488 

3. Excessive  damages.]    A  new  trial  will 

he  granted  in  an  action  under  Fart  II.  of 
"  The  Statute  of  Wrongs  1865"  by  a  deceased 
person's  representative,  where,  after  taking 
mto  consideration  deceased's  chances  of  life, 
state  of  health,  present  and  probable  future 
income,  and  all  matters  material,  the  damages 
found  by  the  jury  are  so  large  as  to  be  out  of 
proportion  to  the  pecuniary  loss  which  appears 
to  have  been  suffered  by  deceased's  family. 
M'Lbanv.  Board  of  Land  and  Works    L.  239 

3. Improper  admission  of  evidence.]    The 

admission  of  evidence  for  a  purpose  for  which  it 
is  not  admissible  will  not,  if  it  be  admissible  for 
another  purpose,  afford  sufficient  reason  for 
granting  a  new  trial  on  the  ground  of  its  im- 
proper admission.     Horne  v.  Milne   -     L.  296 

4. Verdict  against  evidence.]    The  Court 

will  not,  unless  in  exceptional  circumstances, 
grant  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  evidence,  if  the  judge  who 
tried  the  case  expresses  himself  satisfied  with 
the  verdict.  Meagher  v.  London  and 
Lancashire  Fire  Insurance  Coy.       -    L.  390 

5. Verdict  inconsistent  with  special  find- 

ingi.]  Where  a  verdict  is  inconsistent  with  the 
answers  to  special  questions  put  to  the  jury, 
the  Court  will  grant  a  new  trial.  Ogden  v. 
Board  of  Land  and  Works        -        •    L.  469 


NOT  QtJJlLTI— Effect  of  plea  of. —Bee  Pleaihno 
at  Law,  2. 

NOTICE  07  ABAVDOHMEKT— ;Sf<!m&2e,  that  the 
master  of  a  ship  has  no  implied  authority,  in 
case  of  constructive  total  loss,  to  give  notice  of 
abandonment.  Qucere,  whether  an  agent  to  in- 
sure in  the  name  of  the  owners,  and  entrusted 
with  the  policy,  has  implied  authority  to  give 
notice  of  abandonment.  CoRR  v.  Standard 
Insurance  Co. L.  604 

NOTICE  OP  APPEAL— Sec  Practice  Court  op 
Mines,  2. 

ISrUlSAJXCR— Highway—  Unfenced  drain— Neg- 
ligence.] Where  an  unfenced  drain  existed  on  a 
highway  within  the  municipal  boundaries  of  the 
defendimt  corporation,  but  which  dnun  had  not 
been  constructed  by  the  defendants, — Held,  in 
an  action  of  negligence,  for  injuries  sustained  by 
the  plaintiff's  horse  and  buggy  falling  into  the 
drain,  that  as,  under  sec.  380  of  the  **LoccU 
Government  Act  1874,"  the  defendants  had  the 
care  and  management  of  the  highway,  and  under 
sec.  439  all  drains  were  vested  in  the  defendants, 
they  were  liable  for  the  injury  arising  from  the 
condition  of  the  drain.    Scott  v.  Mayor  &c. 

OF  COLLINGWOOD  -  -  -  -      L.  280 

2.  Indictment — Action.]  Where  an  in- 
dictment for  a  nuisance  will  lie,  an  action  by  a 
person  specially  injured  will  lie.  Scott  v.  Mayor 
&G.  of  Collingwood    -        -       -       -    L.  280 

3. Liability  of  occupier.]  The  occupier  of 

premises  is  liable  for  a  nuisance  occasioning 
injury  to  adjoining  property,  by  reason  of  the 
ordinary  user  of  drains  of  insufBcient  capacity, 
but  not  constructed  by  such,  occupier.  Brains  v. 
Summers L.  420 

OBJECTIONS— ^o^iee  of.— See  Practice  Insol- 
vency, 1. 

2. To  insolvent's  certificate. — See  Insol- 
vent's Certificate,  7. 

OCC0PIEE— 0/  premises  liable  for  nuisance.— 
See  Nuisance,  3. 

ONUS  OP  PE00P—O/tn«aMi«y.—/S'cc  Lunatic,  6. 

PAPEES— /»  insolvency.]  The  words  *<  papers 
in  the  estate,"  in  Rule  1  of  the  Insolvency  Court 
Rules,  include  all  papers  connected  with  any 
matter  in  the  custody  of  a  chief  clerk,  whether 
records  or  not.  Papers  forwarded  by  post  from 
a  district  court  to  the  chief  clerk  at  Melbourne, 
under  Rule  1,  are  not  '^removed"  from  the 
Court  of  Insolvency,  but  remain  constructively 
in  its  possession.  In  re  Portch  •  •  I.  126 
PARTIES.— 5ce  Pleading  in  Equity,  3,  4,  6. 

Vk'S,T'S'B:SJSlll'2— Picture— Joint  property— Sale 
—  Uncertain  agreement.  ]  The  plaintiff  (a  veteri- 
nary surgeon)  and  the  defendant  (an  artist) 
agreed  together  that  the  defendant  should  paint 
a  picture  depicting  the  anatomy  of  the  horse, 
,the  plaintiff  contributing  his  knowledge,  and  the 
defendant  his  skill  as  an  artist,  and  that,  when 
finished  to  th»  plaintiff's  satisfaction,  the 
picture  should  bo  lithoffrathed  at  the 
plaintiff's  expense,  and  the  profits  from 
the    sale     of     the     lithographs     be     divided 
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VARTnMSBIP'-'Continued, 
equally  between  them.  Held,^T!hBi  the  agree- 
ment to  lithograph  was  too  yagae  and  uncertain 
to  be  enforced  by  the  Court ;  and  that,  unless 
the  parties  oould  agree  on  some  method  of  carry- 
ing it  into  effect,  the  picture  should  be  regarded 
as  partnership  property,  and  should  as  such  be 
sola,  and  the  profits  be  divided  equally  between 
the  plaintiff  and  the  defendant,  either  party 
being  at  liberty  to  bid  at  the  sale.  Mitchbll  v. 
Brown B.  66 

a. 8uU  to  dissolve.  -See  Jurisdiction,  1. 

PETITION  JOK  ADYICIA— Question o/difficuUy.] 
Where  a  question  of  great  doubt  is  raised  on  a 
petition  for  advice  under  the  "Statute  of  Trusts 
1864"  (No.  234),  sec.  61,  the  CQurt  will  decline 
to  give  its  opinion  or  advice.  In  the  Will  of 
DiCKABOK B.  184 

a.  Sum  in  Jutnds  of  executor  of  official 

assignee— Payment  into  Court.]  The  Court  will 
not  advise  on  a  petition  under  sec.  61  of  the 
** Statute  of  Trusts''  (No.  234),  whether  a  sum  in 
the  hands  of  the  executor  of  an  official  assignee, 
received  by  the  assignee  on  accouitt  of  an  insol- 
vent estate,  should  be  paid  into  Court,  under 
the  provisions  of  sec.  56  of  the  "Statute  of 
Trusts.**    In  re  Courtnky        •        •        £.  149 

8. See  Married  Woman,  1. 

PETITION  FOE  BSanESTEATIOE-iieiireM.— 
Set  Practtcb  Insolvency,  6. 
PETITIOVUra    CEBDITOE.— i^ee   Sequestra- 
tion, 1. 

PETITIOiriEa  CBESITOE'S  JHEVt— Defend- 
ant's costs.— See  Sequestration,  2,  3. 
PLBADIVG  AT  LAW— General  averment— Ex- 
ceptions not  negatived.]  A  general  averment 
of  performance  of  conditions  precedent,  with  a 
negative  averment  that  nothing  has  happened  to 

Srevent  the  plaintiff  from  maintaining  his  action, 
oes  not  render  it  unneoessarv  to  negative,  in 
the  breaches,  an  exception  made  in  the  contract. 
Hobart  v.  Victorian  Woollen  Cloth  Manu- 
facturing Coy.  -       -       -       -       L.  30 

2.  Not  guilty.]     Where  a  declaration  in 

case  averred  that  the  defendants  were  possessed 
of  ascertain  engine,  which  was  being  driven 
under  the  management  of  the  defendants,  and 
the  defendants  so  negligently  managed  the 
engine  that  sparks  from  it  injured  the  plaintiff: — 
Held,  that  aplea  of  "Not  Guilty"  did  not  put 
in  issue  the  prefatory  averment  that  the  defen- 
dants were  possessed  of  such  engine.  Tobin  v. 
Mayor,  &;c.,  of  Melbourne  -  -  L.  488 
PLEADINOIir  EQUITY— ^7i*irer—i>e/ence.]  A 
defence  intended  to  be  relied  on,  must  be 
clearly  set  up  in  the  answer.  Droop  v.  Colo- 
nial Bank E.  71 

2.  ' Creditors*  suit — Misjoinder — Amend- 
ment.] Where  a  creditors'  suit  for  administration 
was  brought  by  two  plaintiffs  on  behalf  of  all 
the  creditors,  and  on  the  taking  of  evidence,  it 
appeared  that  one  of  the  plaintiffs  was  a  member 
of  a  firm  to  which  the  debt  in  respect  of  which 
he  was  made  a  plaintiff  was  due,—  Heldt  on  the 
hearing,  that  there  was  a  misjoinder,  that  the 
Court  would  not  amend  the  bill  by  joining  such 


PLBADUra  nr  equity continued. 

plaintiff's  partner  as  a  co-plaintiff,  on  a  verified 
consent  by  him  to  be  made  a  plaintiff^  and  that 
the  proper  course  was  to  strike  such  plaintiff's 
name  from  the  record  under  Beg.  Oen.  1854,  e. 
vi.,  r.  20.  Such  amendment  should  be  made  in 
Court  on  the  record,  and  the  decree  should  recite 
the  amendment.    Bailey  v.  Wright  -    S.  HI 

8.  Parties — Mining    license — Trespam.] 

A  licensee  of  land  for  gold -mining  purpoees 
cannot  brin^  a  suit  for  trespass  to  the  laaa  by 
excavating  it  and  taking  gold  therefrom,  tad 
for  an  account  of  the  gold  removed,  without 
making  the  licensor  a  party,  even  thoueh  the 
Attorney-General  be  joined  as  plaintiffl  AiTOft* 
ney-Gbneral  v.  Lansell  -        -  X.58 

4.  Parties— Married  tooman — AdmuM- 

tratrix.]  A  married  woman  who  obtains  admin' 
istration,  cannot  bring  a  suit  with  reference  to 
a  portion  of  the  reiu  estate  of  the  intestate, 
without  making  her  husband  a  party,  either  as  co- 
plaintiff  or  defendant.    Howe  v.  Crisp  -  &  t4 

5. Parties— Sale  of  shares — Forfeitwre.] 

H.  arranged  with  C,  the  manager  of  a  mining 
company,  that  C.  should  purchase  as  H.'i 
agent  certain  forfeited  shares  in  the  company^ 
which  were  about  to  be  sold  by  auction.  0. 
accordingly  purchased  the  shares,  and  the  p^^ 
chase  money  was  deducted  from  the  amount  of  A 
bill  due  by  the  company  to  H.  C.  issued  scrip 
certificates  of  the  shares  in  his  own  name  and 
gave  them  to  H.,  but  subsequently  refused  to 
execute  transfers  of  them,  so  as  to  enable  U. 
to  be  registered  as  the  owner  of  them,  alleging 
that  the  sale  was  invalid,  the  proper  pre- 
liminaries to  forfeiture  of  the  shares  not  having 
beeo  complied  with ;  and,  on  bill  by  H.  to 
enforce  a  transfer,  insisted  that  the  fonner 
owners  of  the  shares,  and  the  company,  were 
necessary  parties  to  the  suit.  Held,  that  the 
former  owners,  and  the  company  were  not 
necessary  parties ;  that  C.  being  a^ent  for  E. 
could  not  set  up,  as  against  his  prmcipal,  the 
invalidity  of  the  forfeiture  or  safe  ;  wnidi,  if 
invalid,  might  be  impeached,  cither  by  the  com- 
pany, or  by  the  former  holders  of  the  shares,  in 
a  proceeding  between  them  and  H.  Hardy  v. 
Cotter E.  151 

VOST.—See  Course  op  Post. 

PBACTICE  AT  LAW— Ajfidatit—E}'asure.]  An 
erasure  in  the  jurat  oi  an  affidavit,  in  the 
absence  of  evidence  that  it  was  made  before  the 
affidavit  was  sworn,  vitiates  the  affidavit,  and 
prevents  the  use  of  it  in  any  way.  Regi^a 
V.  Foster,  Ex  parte  Molyneux    -        -    L.  294 

2. Certiorari— Informal  return.]    Where 

a  return  to  a  writ  of  certiorari  certified  that  a 
paper  writing  annexed  had  come  into  the  hands 
of  the  Court  of  General  Sessions,  and  was 
returned  according  to  the  exigency  of  the  writ, 
and  such  document  was  sealed  with  the  seal  of 
the  Court,  and  purported  to  be  in  form  an  order 
of  the  Court,  the  Supreme  Court  held  the  re- 
turn good,  though  the  document  was  not 
expressly  certified  to  be  the  order  of  the  Court 
Reg  in  A  v.  Cope,  Ex  parte  Mayor  &c.  or 
ESSENDON L.  337 
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PKICTICE  AT  LAW— continued. 

3. Certiorari— Title  of  affidavits'— Amend- 
ment'] After  a  return  to  a  writ  of  certiorari  has 
beea  filed,  the  cause  below  being  in  the  Supreme 
Court*  the  affidavits  on  which  a  Rule  to  quash 
is  obtained,  and  the  Rule  itself,  should  be 
entitied  in  the  cause.  But  the  title  of  the  affi- 
daTits,  and  of  the  Rule,  may  be  amended,  if 
wron^,  as  r.  26  of  cap.  X.  of  Beg.  Gen.  1854  is 
still  in  force,  and  is  not  repealed  by  **  The 
Common  Law  Practice  Act  1856"  (19  Vict., 
No.  19),  seo.  2.  Reoina  v.  Cop£,  Mc  parte 
Uatob  &c.  of  Essendon      -        -        -    L.  337 

4.  Emergency  clause — Hule  nisi  —  i?«- 

ference  to  Court.]  An  application  to  a  iudse, 
under  the  emergency  clause,  should  be  by 
snmmons  for  an  Order  according  to  the  ordinary 
chamber  practice.  If  the  judge,  however, 
thinks  the  gravity  of  the  question  involved 
exceeds  its  urgency,  he  may  refer  it  to  the 
Court.  If  a  judge  sees  that  an  application  for 
ft  writ  of  prohibition  has  no  ground,  he  may 
direct  it  to  oe  moulded  into  an  application  under 
Act  No.  571;  and  the  matter  must  then  be 
referred  to  the  Court,  as  the  Act  requires  cause 
to  be  shown  to  the  Court.  Reoina  v.  Mairs, 
Ex  parte  Vansuylen  -        -        -        L.  43 

5. Irregularity  —  Notice  of  trial  be/ore 

issue  joined.]  Where  a  plaintiff  serves  notice  of 
trial,  and  proceeds  to  trial,  before  issue  has 
been  joined  on  an  immaterial  replication,  the 
defendant  has  a  right  to  a  new  trial.  But  (per 
Stawell,  C.J.,  and  Stephen,  J.,  dissentiente Higin- 
hotham^  J.)  it  he  take  a  new  trial  under  such 
circumstances,  the  costs  of  the  first  trial  ought 
to  abide  the  event,  as  he  ou^ht  to  have  set  the 
matter  right  by  application  in  chambers. 
Palmer  v.  Wilson  -       -       -       -       L.  101 


6.  Justice  of  the  peace — Applicaiion  to 

qwuih  order — Defective  maXerials — Adjournment 
of  application  beyond  tiie  month.]  If  an  applica- 
tion to  quash  an  order  of  justices  be  made 
c  within  a  month  from  the  date  of  the  order,  it 
I  will,  provided  all  necessary  materials  be  brought 
forward  at  the  time  of  the  application,  or  within 
the  month,  be  in  time,  though  the  judge  post- 
pone the  issue  of  an  Order  nisi  to  quash,  beyond 
the  month.  ^  But  where  the  consideration  of 
the  application  has  been  adjourned  beyond  the 
month,  for  the  purpose  of  supplying  a  defect  in 
the  materials,  the  application  is  too  late,  and  an 
Order  nisi  issued  upon  it,  will  be  discharged. 
Reqina  v.  Mackenzie,  Ex  parte  Balloch  L.  328 

7. Limits  of  comment  by  counsel]  De- 
fendant's counsel  tendered  in  evidence  a  deed 
of  assignment  bv  the  plaintiff  of  his  estate, 
but  when  an  objection  to  its  reception  was 
suddenly  withdrawn,  declined  to  put  it  in. 
Held,  that  the  plaintiff's  counsel  was  entitled 
to  comment  forcibly  to  the  jury  on  such  a 
course,  but  not  to  ask  them  to  accept  as  true 
that  the  plaintiff  had  assigned  his  estate,  and 
was  therefore  entitled  to  be  believed  as  a  dis- 
interested witness,  nor  any  other  facts  deducible 
from  the  contents  of  the  deed.  Challacombe 
V.  Wiggins L.  380 


8. 


Term  time 


Quashing  proceedings — Applicaiion  in 
le.]     In  Term  time,   applications  to 


PBACTICE  AT  LiLW—c(yntinued. 
quash  proceedings,  under  Act  No.  571,  should 
be  made  to  the  Court,  for  a  Rule  msif  and  not 
to  a  judge  in  Chambers,   for   an  Order  nisi, 
Regina  v.  Cantwbll,  Exp.  Costellob  •  L.  476 

9. Hight  to  begin — Appeal  from  justices.] 

Upon  appeal  from  justices,  the  party  supporting 
the  first  proceeding  below — information  or  com* 
plaint— has  the  right  to  begin.    Bank  of  Vic- 

TO&LA  V.  M*HUTCHISON  -  -  -      1.  453 

PBACTICE  COUBT  OP  TS1WE&— Judge's  summon^ 
— Seal  of  Court.]  A  judge's  summons,  under 
sec.  35  of  **  Tfie  Mining  Companies  Act  1871," 
need  not  be  under  the  seal  of  the  Court. 
Murphy  v.  Cotter      -       -        -       -    M.  16 

2.  —  Notice  of  appeal— Form  of  heading — 
Amendment.]  A  notice  of  appeal  from  a  war- 
den's decision  was  headed  ''In  the  Court  of 
Mines  for  the  DiBtrict  of  Heathcote,"  there 
being  no  such  district.  Held,  that  the  notice 
of  appeal  was  bad,  and  that  there  was  no  power 
of  amending  it.    Burch  v.  Brown        -    H.  Iq 

8.  Proceeding  by  summons  or  by  plaint.] 

Proceedings  under  sec.  35  of  *'  The  Mining 
Companies  Act  1871,"  to  rectify  the  register  of  a 
mining  company,  may  be  initiated  by  summons, 
or  in  any  way  consiBtent  virith  substantial  justice, 
and  need  not  be  by  plaint.   Murphy  v.  Cotter. 

[H.  12 

4.  Process.]     The   provisions   of   sec. 

100  of  the  ** Mining  Statute  1865"  apply  only  to 
process.    Murphy  v.  Cotter        -        -    X.  16 

PBACTICE  DIVOBCE  AND  HATBIHOlTIAIi— 

Adultery — Desertion — Second  petition.]  On  a 
petition  by  a  wife  for  dissolution  of  marriage  on 
the  ground  of  adultery  and  desertion  for  two 
years,  the  adultery  was  held  proved,  but  the 
two  years  desertion  was  not  tnen  completed. 
On  the  case  coming  on  a  second  time  for  hearing, 
after  the  two  years  had  elapsed.  Held,  that  the 
Court  could  not  make  a  decree  on  the  first 
petition,  but  that  a  second  petition  must  foe 
presented.    Sebhusen  v.  Seehusen     -     I.  149 

PBACTICE  nr  l^miTY—Attachment-^Dffend' 
ant  insolvent.]  A  motion  cannot  be  made  «x 
parte  to  attach  a  defendant  for  not  complying 
with  a  direction  in  the  decree  to  pay  over  money, 
where  the  defendant  has  become  insolvent.  Lanb 
V.  Louohnan E.  19 

2.  Attachment— Wrong  date.]    Where  a 

writ  of  attachment  directed  the  sheriff  to  bring 
up  the  prisoner  on  the  26th  day  of  June  or 
on  the  next  day  after  the  arrest  on  which 
the  Court  should  be  sittinff,  June  being 
inserted'  by  mistake  for  May,  and  the 
sheriff  brought  up  the  prisoner  on  the  26th 
May, — Held,  that  the  prisoner  should  be  turned 
over,  without  prejudice  to  any  application  he 
might  subsequentiy  make.  In  re  Givan  -    E.  52 

3.  Consent  to  dismiss  bill— Appearance  by 

counsel]  The  Court  will  not,  on  a  written 
consent  signed  by  the  solicitors,  dismiss  a  bill. 
Such  consent  must  be  given  by  oonosel  in  open 
Court.  Barry  v.  Kennedy  -       -       •    E.  106 

[Also  see  IvvAVT.] 
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4.    Decree — Special  inqui?^.]     At  the 

hearing  of  a  case,  an  inquiry  will  not  be  directed 
as  to  special  matters  unless  some  ground  is  laid 
for  it  in  the  pleadings.    Baileit  v.  Wriqht. 

[E.  Ill 

5.  Exhibits,]     At  the  conclusion  of  a 

case,  the  defendant  is  entitled  to-  have  his  ex- 
hibits back.    Camfbbll  v.  Jarritt     •    S.  137 

6.  Guardian  cui  Utem^ConsenL]   Where 

infant  defendants  are  of  years  of  discretion,  their 
consent  should  be  obtained  to  the  appointment 
of  a  guardian  ad  litem.    M'Vkan  v.  M'Vban. 

[£.  166 

7.  Insolvency  of  defendant,]    The  Court 

will  not  take  judicial  notice  of  the  insolvency  of 
a  defendant.  Qucere,  whether  the  insolvency 
of  a  defendant  renders  a  suit  defective. 
McCarthy  v,  Kyan      -       -       -       .    B.  130 

8.  —  Liberty  to  amend.]  Where  a  case 
stands  over,  with  liberty  to  the  plaintiff  to 
apply  to  amend  by  adding  a  party,  and  no  such 
application  is  made,  the  proper  course  for  the 
defendant  is  to  move,  on  notice  to  the  plaintiff, 
that  the  plaintiff  do  apply  for  leave  to  amend 
within  a  limited  time,  or  that  the  bill  be  dis- 
missed.   Howie  v.  Crisp        -        •        -    E.  24 

9.  Liberty  to  apply — Accumulations.]   A 

suit  was  brought  b^  legatees  against  executors 
to  have  their  legacies  paid  over.  The  only  de- 
fence raised  was  that  there  was  a  liability  of  the 
testator  which  made  it  unsafe  to  distribute  the 
assets.  An  administration  decree  was  made,  by 
which  the  legacies  were  ordered  to  be  paid  to 
the  plaintiffii,  and  liberty  to  apply  was  reserved. 
Held,  that  the  Court  could  not,  under  such 
liberty,  consider  a  question  not  raised  originally 
in  the  suit,  of  whether  the  accumulations  of  the 
share  of  an  infant  who  had  attained  her  majority, 
followed  the  income  or  the  corpus.  Liberty  to 
apply  refers  only  to  the  subject  matter  of  the 
suit.    PiNNOCK  V,  Hull      -       -       -    S.  186 

10.   Lunacy — Commiitee— Administrator 

— Passing  accounts— Committee^s  bond.]  Leave 
given  to  the  committee  of  a  deceased  lunatic, 
who  had  taken  out  administration  to  the  luna- 
tic's estate,  to  pass  his  final  accounts  as  committee 
before  the  Master,  and  to  deal  as  administrator 
with  a  sum  of  money  remaining  in  his  hands  as 
committee ;  but  under  such  circumstances  the 
Court  declined  to  vacate  the  committee's  bond. 
In  re  Bull E.  11 

11.  Removal  of  insolvent  trustee— Petition 

— Parties — Infants — Guardian  ad  litem.]  In  an 
application  under  sec.  90  of  the  *^  Insolvency 
Statute  1871"  (No.  379),  to  remove  a  trustee 
on  the  ground  that  he  is  insolvent,  it  is 
unnecessary  to  have  a  guardian  ad  litem 
appointed  of  infants  who  are  not  respondents 
to  the  petition,  but  have  been  served  with 
notice  of  it.  On  such  an  application  it  is  neces- 
sary that  all  persons  entitled  in  possession  to 
the  settled  property  should  join  in  the  petition. 
In  re  Hsalby's  Trust  Estate         -       -    E.  1 

12.  Setting  aside  fraudulent  settlement  of 

equity  of  redemption — Sale  by  mortgagee — Bal- 
ance— Payment  into  Court.]  Where  a  bill  sought 
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to  set  aside  conveyances  of  the  equity  of  redemp- 
tion in  property  subject  to  mortgage,  and  a  de- 
cree was  made  setting  aside  the  conveyances, 
but  it  was  not  sought  by  the  bill,  or  asked  on 
the  hearing,  or  on  further  directions,  to  dispos- 
sess defendants  of  the  property,  and  the  mort- 
gagee realised  his  security,  paid  himself  off,  and 
handed  the  balance  to  the  defendants ;  the 
Court  refused,  on  a  summary  application,  to 
make  an  order  on  the  defendants  to  pay  the 
money  so  received  into  Court.    Colonlal  Bank 

OF  AuSTRALASLi  V.  PiB   -  -  -  -      B.  28 

18.  Substituted  service — Order  for.]  Order 

made  for  substituted  service  of  the  bill  in  sn 
administration  suit,  on  a  firm  of  solicitors  who 
had  acted  for  the  defendants  in  a  prior  suit,  with 
reference  to  the  same  estate,  and  who  were  in 
communication  with  the  defendants  with  refer- 
ence to  the  present  suit.     O'Sulliyan  v.  Huon. 

[E.  109 

14.  SuhstittUed    service  —  Setting    aside 

order  for  —  Solicitor  —  Costs.]  Where  a  de- 
fendant could  not  be  found  at  his  last  known 
place  of  abode,  and  there  was  ground  for  be- 
lieving he  had  withdrawn  himself  to  avoid 
being  served  with  a  bill  in  equity,  an  order  was 
made  for  substituted  service  of  the  bill  and  writ 
on  a  solicitor,  who  had  acted  for  him  in  a  prior 
transaction  relating  to  the  land  in  dispute,  and 
who,  there  was  reason  to  believe,  was  in  com- 
munication with  him.  The  solicitor  on  whom 
such  substituted  service  was  effected  moved  on 
notice  to  set  aside  the  order,  but  did  not  show 
to  the  satisfaction  of  the  Court  that  he  was  not 
able  to  communicate  with  the  defendant,  and 
the  motion  was  dismissed  with  costs  against 
the  solicitor.  Qucsre :  Whether  a  person  on 
whom  an  order  for  substituted  service  has  been 
made  has  any  right  to  move  to  set  the  order 
aside.    Howse  v.  Campbell        -        -    E.  145 

PRACTICE  ISHOLYZSCY— Affidavit— Omission 
in  jurat— Notice  of  objection.  ]  The  objection  that 
there  is  an  omission  in  the  jurat  of  the  affidavit 
supporting  a  petition  in  insolvency,  is  a  special 
objection  of  which  notice  should  be  given  under 
the  *' Insolvency  Statute  1871"  (No.  379),  sec. 
46.    In  re  Ryan L  122 

2.  Appeal— Foruxarding  papers.]    On  an 

appeal  from  an  order  on  a  debtor's  summons  in 
a  District  Court  of  Insolvency,  all  the  papers 
in  the  matter  should  be  forwarded  to  the  chief 
clerk  at  Melbourne,  under  Rule  1  of  the  Insol- 
vency Rules.    In  re  Portch     •        -        L  126 

3.  Certificate  application — Exanunation 

of  insolvent.]  An  insolvent  may,  on  a  certificate 
application,  be  examined  on  his  own  behalf,  but 
cannot  be  compelled  to  be  examined.  In  re 
Paterson L  14 

4.  Sequestration — Enlarging  Order  nisi] 

Where  an  Order  nisi  was  not  served  on  the  res- 
pondent in  time  to  give  him  four  days  to  lodge 
objections  before  the  rule  was  returnable,  the 
Court  enlarged  the  Order  for  a  week,  and 
directed  service  of  the  Order  nisi,  and  the  order 
enlarging  it,  on  the  respondent.    In  re  Parsoits. 

[L118 


Digitized  by 


Google 


VOL.  VII.] 


INDEX. 


21 


PEACTICE  IVBOLYESCY—continwd, 

6.  Sequestration — Order  nisi.]    It  is  no 

answer  to  an  Order  nisi  for  sequestration  to  say 
that  it  was  granted  on  insufficient  materials.  If 
an  Order  nisi  is  correct  on  its  face,  the  Court 
will  not  go  behind  it.    In  re  Thompson  - 1.  146 

©. Sequestration^ Petition  for — Address.] 

A  petition  for  sequestration  should  be  addressed 
to  the  judge,  by  whom  the  Order  nisi  is  made  ; 
otherwise  the  judge  has  no  jurisdiction  to  make 
it.    In  re  M*Convillb    -        -        -        -    1. 17 

7. Wrong   date   in  order.]      Where    a 

wrong  date  was  by  mistake  inserted  in  an  Order 
nisi,  the  order  was  enlarged  for  a  week  to  serve 
amended  order,  petitiomng  creditor  paying  the 
costs  of  the  day.     In  re  FmiVER     -        -    I.  18 

PRACTICE  TROBATE^AdministraUon  c.t.a.  to 
one  of  two  aUomeys  under  povfer.]  The  practice 
of  the  Court  is  to  grant  administration  c.t.a.  to 
one  only  of  several  attorneys  under  power  of  an 
executor,  even  though  the  power  is  joint  only. 
In  the  Will  of  Macdouoall;  In  the  Will  of 
Eastwood I.  33 

8.  AdTninistration  de  bonis  nan — Executor 

of  deceased  administrator — Next-of-kin.]  The 
next-of-kin  of  an  intestate  are  entitled  to  ad- 
ministration (U  bonis  non  of  his  estate,  in 
preference  to  the  executor  of  his  administratrix. 
In  the  Estate  of  Bkvajx     -        -        -        -1.24 

8.  Administration  durante  minoritate — 

Ao<ice  to  former  administra^ix.]  Where  admin- 
istration durante  minoritate  has  been  granted, 
and  the  person  during  whose  minority  such  ad- 
ministration was  granted,  applies  for  adminis- 
tration, alle^ng  herself  to  have  attained  her 
majority,  notice  of  the  motion  should  be  served 
on  the  former  administratrix.  In  t/ie  Estate  of 
Austin I.  Ill 

4. Administration   to   attorney    under 

power— Hevocaiion.]  Where  administration  is 
granted  to  an  attorney  under  power,  he  has  the 
same  obligations  as,  and  continues  in  office  like, 
any  other  administrator.  The  Court  will,  on 
motion,  where  the  attorney  who  has  obtained 
administration  has  been  served  with  notice  of 
the  motion,  revoke  administration  to  him,  con- 
firming his  previous  acts  as  administrator,  and 
grant  administration  to  the  next-of-kin,  who 
appointed  the  attorney.  In  the  Estate  of  Bow- 
man        I.  112 

6.  Advertisement  —  Daily    newspaper,] 

Notice  of  application  for  probate  is  sufficiently 
advertised,  by  inserting  the  notice  in  a  Mel- 
bourne weekly  newspaper.  In  the  Will  of 
COLUNS I.  88 

6.  Jurisdiction  of  Begistrar—Real  estate 

subject  to  mortgage.'}  The  Registrar  has  no 
jurisdiction  under  the  '*  Administration  Act 
1872,''  sec.  18,  to  grant  probate  where  the  testa- 
^r's  property,  irrespective  of  encumbrances, 
exceeds  500/.,  although  its  value  may  be  reduced 
below  that  sum  by  a  legal  mortgage  of  the  real 
estate.    In  tlie  WiU  of  Cofvis        -        -1.41 

7. Lose   wiU  —  Advertisement  —  Notice.] 

Where  it  is  son^^ht  to  prove  the  draft  of  a  lost 
will,  the  advertisement  should  state  specially 
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that  a  copy  of  a  lost  will  is  sought  to  be  proved, 
and    notice    should    be    given    to  the  persons 
entitled    in  case  of  intestacy.     Jn  tlie    Will  of 
Smith I.  40 

8. Lost  will— Presumption  of  destruction 

— AdministraUon  limited  till  will  be  found.] 
Where  a  will  was  proved  to  have  been  in 
existence  shortly  before  the  testator's  death, 
and  subsequently  to  his  death  it  could  not  be 
found,  and  there  was  nothing  to  show  an  inten- 
tion of  revoking  it,  but  rather  circumstances 
showing  a  contrary  intention,  administration 
was  granted,  limited  in  point  of  time  till  the 
will  should  be  found.    In  the  Estate  o/Twiao. 

[1.59 

9. Married   woman  executrix— Separate 

property— Protection  order — Husband's  consent.] 
A  married  woman  having  separate  property,  and 
deserted  by  her  husband,  and  who  has  obtained 
a  protection  order,  is  not  entitled,  without  his 
consent,  to  take  out  probate  of  a  will  by  which 
she  is  appointed  sole  executrix.  In  the  WiU,  of 
WOODHEAD  -         -         .         .         -         I.  42 

10. Married    woman    having   separate 

property— Dispensing  wilfi  sureties.]  The  Court 
will  not  dispense  with  sureties  in  the  estate  of 
a  married  woman  having  property  to  her  separate 
use,  although  the  husband  applying  is  the  only 
person  entitled  to  the  property.  In  the  Estate  of 
TUKNBULL I.  104 

11. Married  woman  living  apart  from  J^er 

husband— Executrix— Husband's  consent.]  The 
fact  that  a  married  woman  seeking  for  probate, 
has  been  living  for  some  time  apart  from  her 
husband,  is  no  reason  for  dispensing  with  his 
consent.    In  tfie  Will  qf  Lyjxck  -        -        1.19 

12.  Married  woman — Protection  order — 

Separate  estate.]  A  married  woman  obtained  a 
protection  order  against  her  husband  and  ac- 
quired prooerty.  Subsequently  she  married 
again,  her  husband  being  alive.  Having  died 
intestate,  he  obtained  an  order  calling  on  a 
caveator  to  show  cause  why  administration 
should  not  be  granted  to  him.  In  such  order 
she  was  described  by  the  name  acquired  by  her 
after  the  second  marriage,  and  general  adminis- 
tration of  her  estate  was  asked  for,  instead  of 
administration  of  estate  acquired  by  her  after 
the  protection  order.   Order  discharged  on  both 

Sounds,  as  being  informal.    In  the  Estate  of 
ABY  Smith,  otherwise  Mary  Peatjs«   •    L  27 


13.  Order   nisi — Affidavits    insufficient.] 

The  affidavits  upon  which  an  Order  nisi,  on  be- 
half of  a  husband,  calling  on  a  caveator  to  show 
cause  why  administration  of  the  wife's  estate 
should  not  be  granted  to  him,  is  obtained, 
should  state  what  next-of-kin  deceased  left  her 
surviving,  or  (if  none)  should  state  there  are 
none Jb, 

14.  Order  nisi— Service.]    A  solicitor  is 

not  bound  to  act  upon  an  intimation  that  an 
Order  nisi  has  been  oDtained  against  his  client ; 
but  is  justified  in  waiting  until  the  Order  is 
served,  before  taking  steps  to  meet  it.  In  the 
WiUqfDovhh 1.70 
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16. Refusal  of  Master  to  Uaue  probate — 

BuU  nisL]  Where  the  Master-in-£quitv  refasea 
to  issue  probate  without  payment  of  duty,  the 
decision  of  the  Court  as  to  the  liability  to  duty 
may  be  properly  obtained  upon  a  Rule  calling 
on  the  Master  to  show  cause  why  probate  should 
not  issue  without  payment  of  the  duty.  In  ilie 
WiUo/BKQ<yr 1.106 

16. Revocation  of  probate— Next-o/'kin — 

Right  to  inquiry.]  Where,  upon  an  ordinary  ex 
parte  application,  probate  of  a  will  has  been 
granted,  the  next-of-kin  are  not  entitled,  as  of 
right,  to  put  the  executor  upon  proof  of  the  will 
per  testes,  or  to  an  inquiry  as  to  the  circum. 
stances  attending  the  execution  of  the  will.  In 
the  WiU  of  Lamokt      -        •        -        -        1.86 

17.  Revocation    of   probate — Trial   by 

jury.]  On  an  application  for  revocation  of  a 
probate,  the  Act  No.  427  allows  trial  by  jury  or 
vivd  voce  examination,  as  well  as  on  an  original 
application  for  probate    ••--/&. 

18.  Security — Guarantee  society.]  Where 

a  guarantee  society  becomes  surety,  there  should 
be  an  affidavit  other  than  from  the  society  that 
the  society  is  solvent.     In  the  Estate  qf  Bowman. 

[I.  112 

19.  Sureties — Motion   to  assign  bond — 

Notice.]  The  Court  will  not  make  an  ex  parte 
order  to  assign  an  administration  bond  under 
sec.  28  of  '*Tfie  Administration  Act  1872  "(No. 
427).  Notice  of  such  a  motion  should  be  given 
to  the  sureties.   In  the  Estate  o/ McCarthy. 

[I.  116 

90. Ttoo  documents  constituting  one  will.] 

A  married  woman  executed  a  Scotch  trust  dispo- 
sition and  settlement  by  virtue  of  a  power  of 
appointment.  Subsequently  when  a  widow,  she 
executed  a  will  in  the  English  form,  ratifying 
the  trust  disposition,  and  disposing  of  property 
to  which  she  had  become  entitled  smce  her 
widowhood.  Held^  that  probate  should  be 
granted  of  the  two  documents  as  constituting 
the  will.    In  the  WUl  of  Dkwhurst     -     I.  106 

21.  Two  wills — Revoking  pi'obate.]      A 

testator  executed  two  wills,  the  earlier  one 
dealing  solely  with  realty,  of  which  probate 
was  now  sought,  the  second  will  dealing  only 
with  personalty,  which  was  executed  since  the 
passing  of  the  **  Administration  Act  1872,"  and 
of  which  probate  had  been  already  granted. 
Held,  that,  under  the  probate  of  the  second 
will,  the  executors  took  everything;  and  that 
in  any  case  the  probate  of  the  second  will  should 
be  revoked  before  probate  of  the  first  could  be 
granted.     In  the  Will  of  Cameron         -    I.  33 

22. Will — Alterations  and  interlineations 

— Expert — Evidence.]  Probate  of  the  holograph 
will  of  a  deceased  judge  granted,  with  certain 
trifling  alterations  and  interlineations  therein, 
on  the  evidence  of  an  expert  who  had  examined 
the  will,  and  swore  that  he  believed  they  were 
made  at  the  time  the  will  was  written.  The 
Court  will  in  such  a  case  look  at  the  will  itself 
to  see  when  the  alterations  appear  to  have  been 
made.    In  tfie  Will  of  Stephen    -        -        I.  69 
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28. WiU — Revocation  by  cutting  out  signatvi 

— Notice  of  application.]  Where  a  will  was  f< 
among  deceased's  papers  with  the  signature  csf 
out,  notice  of  application  for  administration  wai 
required  to  be  served  on  the  executor  and 
beneficiaries  under  the  will.     In  the  EetaJte 
Kino L 

24.  Withdrawal  of  caveat— Order  abs* 

lute — Affidavit  of  no  further  caveat]  Wbere  i 
eaveai  against  probate  has  been  lodged,  aaj 
withdrawn  after  an  Order  msi  has  been  obtained 
the  Court  will  make  the  Order  absolute, 
costs,  but  will  not  then  grant  probate  nnlefl 
there  is  an  affidavit  of  no  further  caveat  ha'  ' 
been  lodged.     In  the  Will  of  Lanskll    -    L  3t{ 

PBEKIUH  ON  LSASB-See  Tenant  for  Lm. 

PRIVCIPAL  ABB  kOiSST—Breach  ofwarrantA 
of  auUiority— Burden  of  proqf  as  to  plaintif'$\ 
knowledge,  ]  In  an  action  for  breach  of  an  implied 
warranty  of  authority  to  make  a  contract  the 
plaintiff  launches  his  case  by  showing  that  he 
entered  into  the  contract  with  the  defendaat 
as  agent,  who  so  described  himself,  and  that  the 
defendant  had  not  the  authority  he  professed  to 
have.  The  onus  of  proving  a  defence  that  the 
plaintiff  was  aware  at  the  time,  of  the  want  of 
authority,  will  lie  upon  the  defendant.  Adam* 
SON  V.  Morton         -        -       -        -        L.  807 

2. Jus  tertii.]     An  agent  cannot  set  up  a 

jus  tertii  against  his  principal,  in  a  suit  between 
them,  relating  to  the  subject  matter  of  the 
agency.    Hardt  v.  Cotter   -        -       -  B.  151 

PBIBCIPAL  AHD  BVKETY  —  Alignment  of 
securities— Promissory  note.  ]  A  surety  who  has 
paid  the  debt  of  the  principal  debtor,  ie  entitled, 
under  sec.  55  of  *'The  instruments  and  Secti' 
rities  Statute  1864"  to  an  assignment  br  deed  of 
all  the  securities  which  the  creditor  holds,  in- 
cluding a  promissory  note,  of  which  the  creditor 
is  holder  and  payee ;  and  is  not  bound  to  take 
the  note  endorsed  by  the  creditor  without  re- 
course.     EVERINOHAM  V.  WaDDSLL       -      L.  180 

2.  Creditor  dealing  with  securities.'l     An 

act  by  a  creditor  dealing  with  securities,  pro- 
ducing a  small  pecuniary  loss  to  the  surety, 
does  not  operate  as  a  total  discharge  of  the 
surety,  but  only  as  a  discharge  pro  tanto, 
Attorney-General  v,  Huon        -       -    B.  30 

PBISOBEB— Commt^terf/or  trial— Discharge  of 
—See  Discharge. 

2.  Remanded  for  tnal  from  General  Ses- 
sions to  Court  of  Assize, — See  Illegal  Custody. 

PBOBATE— -ffepoca/iofi  of— Discretion.]  The  re- 
vocation of  a  probate  is  a  matter  of  discretion, 
depending  on  the  circumstances  of  each  esse. 
A  materi^  fact  influencing  the  exercise  of  such 
discretion,  will  be,  whether  the  parties  seeking 
the  revocation  were,  or  mieht  have  been,  aware 
of  the  application  for  probate.  In  the  Will  of 
Lamont L86 

2.  Revocation  qf.]    The  Court,    in    its 

probate  jurisdiction,  will  revoke  probate  of  a 
revoked  will,  even  though  there  is  such  a  con- 
tract for  the  making  of  the  wUl  aa  would  be 
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iforoed  b]rthe  Court,  in  its  equitable  joris- 
botion,  against  the  estate  of  the  deceased.  In 
«    WiU  <2^  Beynolds      •        •        -        •    L  57 

8.  Refusal  to  iesue,— See  Pbachge  Pbo- 

&ms  15. 

ItOCESDnrOS— /n  Insolvency— Do  not  include 

^ldavU8,—Bec  AmDAvrr,  1. 

'KOGES8— fiftftf  Practice  Cottri  of  Mines,  4. 

OBtOFITS — Of  trade— Income  not  corpus,— See 

iSXBCUTOB,  1. 

fSiOJLlBlTlOV—JusUee  of  the  peace— Jurisdic- 
ion — Court  more  easy  qf  access— Certiorari] 
9Srhere  justices  proceed  with  a  case,  after  it  has 
aeen  made  to  appear  that  there  is  a  court  more 
lasy  of  access  &om  the  place  where  the  cause  of 
action  arose,  as  well  as  from  the  place  of  abode 
of  the  defendant,  a  statutory  prohibition  on  the 
grronnd  of  want  of  jurisdiction  may  issue,  though 
temble,  a  certiorari  might  also  lie.  But  the  onus 
lies  upon  the  applicant  to  satisfy  the  Court  that 
it  was  clearly  proved  that  there  was  a  court 
more  easy  of  access,  &c.  Regina  v.  Panton, 
JKb  parte  Winstonb       -        -        •        -    L.  308 

2.  Justice  of  ihe  peace — Review  of  decision 

on /ads,}  The  Court  will  not  make  absolute  a 
Kiile  to  prohibit  proceedings  before  justices, 
mider  the  Act  No.  571,  sec.  2,  upon  a  ques- 
tion of  fact,  if  there  was  any  evidence  in  support 
of  their  finding,  although  the  Court  may  not 
concur  in  such  finding.  Rbgina  v,  Grover, 
Ex  parte  Parsons        •       •       •       -    1.  384 

8. Justice  qf  the  peace —  Wrong  inference 

from  facts,]  The  Court  will  prohibit  further 
proceedings  by  justices,  if  they  have  drawn  an 
erroneous  inference  of  law  from  the  facts  before 
them.    Begina  v.   Panton,    Ex  parte   Shea. 

[L.  301 

4.  By  staiutc—See  Statute. 

PBOMISSOBT  "SOTR— Security  for  void  agree- 
ment— Agreement  to  transfer  lease — Statute  of 
Frauds.]  An  agreement  during  the  currency 
of  a  license  of  Crown  land  to  transfer  or  deposit 
the  lease  when  issued,  is  void  under  sec.  21 
of  "  The  Land  Act  1869"  (No.  360),  although 
such  agreement  could  not,  independently 
of  that  section,  have  been  enforced,  as 
not  satisfying  the  Statute  of  Frauds,  A  promis- 
sory note  given  in  pursuance  thereof  to  secure 
repayment  of  advances,  and  to  insure  the  depo- 
sit of  the  lease,  is  therefore  void,  except  as 
against  a  bond  fide  holder  for  value  without 
notice.    Howat  v,  Herrick      -       -       L.  79 

2.  Security  for   void    agreement — lUe- 

gaUty.]  A  promissory  note  given  as  security 
for  the  penormance  of  an  agreement  abso- 
lutely void  under  "  The  Land  Act  1869  "  (No. 
360)  sec.  21,  is,  as  against  the  maker,  void 
in  the  hands  of  all  holders,  whether  with  or 
without  notice.    Plant  v.  Johnson    -    L.  467 

8. May  he  a  security,— See  Security. 

PUBLIC  BODY— JSio6i7i7y  of  for  improper  con- 
struction qf  works.— See  Neguqence,  5. 

PUBLIC  OPPICEE— Proo/  of  signature  of,— See 
Evidence,  9. 


PUBLICAH'S  lilCEiEBl^—JurisdictUm  of  Ueens^ 
ing  magistrate,]  A  licensing  stipendiary  magis- 
trate for  two  districts  must  hold  nis  court  in  the 
district  in  which  he  is  exercising  his  jurisdiction. 
Rbgina  V,  Alley,  Ex  parte  Inqram     •     L.  888 

8. Licensing  meetings,]  Where  the  li- 
censing magistrates  refused  an  adjournment 
applied  for  on  the  ground  that  no  notice  of 
oDjections  had  been  received  by  the  applicant 
for  a  license,  and  afterwards  refused  nim  a 
license,  the  Court  granted  a  mandamus  to 
compel  the  mamstrates  to  hold  a  meeting  and 
re-hear  the  application.  Begina  v.  Taylor,  Ex 
parte  Toonini L.  139 

8.  N'ewpuhliean*s  license.]  Apublichouse 

was  licensed  in  1871>  but  the  license  was  allowed 
to  lapse;  and  was  not  again  applied  for  until 
December,  1880.  The  ratepayers  of  the  district 
had  determined,  under  sec.  18  of  '*  The 
Licensing  Act  1876,"  that  the  Dumber  of  publicans' 
licenses  therein  should  not  be  increased.  The 
licensing  masistrates  were,  however,  informed 
that  since  then  a  licensed  publichouse  within 
the  district,  known  as  the  '*  Racecourse  Hotel," 
had  ceased  to  be  a  licensed  publichouse,  and 
thinking  that  they  would  not  thereby  be  in- 
creasing the  number  of  publicans*  licenses 
within  the  district  within  the  meaning  of  sec 
18,  granted  a  license  to  the  applicant.  It  was 
afterwards  discovered  that  the  ''Racecourse 
Hotel "  was  without  the  district.  Held,  that 
the  license  applied  for  was  a  "new  publican's 
license ;"  and  that  the  magistrates  had  no  power 
to  grant  it  under  such  circumstances,  even  if 
the  "Racecourse  Hotel"  had  .been  within  the 
district.  RsaiNA  v,  Hamilton,  £hc  parte  the 
Attorney-General      •       -       -       -    L.  194 

4.  — —  Objection  to  grant  qf  license — House 
belonging  to  several  owners.]  There  is  nothing 
in*'T/ie  Licensing  Act  1876"  (No.  566)  repug- 
nant to  holding  that  the  word  "  owner  "  includes 
tiie  plural.  The  licensing  magistrates  have 
jurisaiction  to  grant  a  license  for  a  house  which 
18  the  property  of  several  owners.  Such  license 
may  be  granted,  though  one  of  such  owners 
objects.    Ex  parte  Slack,  Re  Panton    •    L.  28 

6.    Sale    of    liquor    wit?unU    license  — 

Husband  and  wife,]  On  an  information  for 
selling  liquor  without  a  license,  proof  merely  of 
a  sale  by  the  wife  of  the  defendant  in  his  house 
in  his  absence,  does  not  justify  a  conviction. 
Hettenbach  V,  ISLEY   -        -        -        -    L.  104 

?VmSQ—See  Specific  Performance,  1. 


QUASH — Application  for  order  to, — See  Prac- 
tice AT  Law,  6,  8. 

QUASHOra  OSDEB— rimff  for,]  Where  an 
application  is  made  to  a  judge  in  Chambers  for 
an  order  to  quash  a  conviction  of  justices,  and  is 
refused,  an  application  for  the  same  purpose  to 
the  Full  Court,  is  to  be  regarded  as  an  appeal 
from  the  judge  in  Chambers,  and  need  not  be 
within  one  month  of  the  date  of  the  conviction 
as  provided  by  sec.  4  of  Act  No.  671.  Regina 
V,  Armstrong,  Em  parte  M'Pherson      L.  884 

(^JSGKXSJl—See  Company  Mining,  2,  Z. 
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njLTlFlCXTlOJS-^  Of  marriage  of  lunatic.— See 
Lunatic,  6. 

EATniTG  APPEAL— i^dtfCEBTiORARi,  2. 

SEaiSTSAB—Jtti^iMrfum  i?/;  ^0  grant  prolate, 
See  Pbaotick  Probate,  6. 

SEMAVB— 0/  prisoner  for  trial  from  General 
Seuions  to  Court  of  A»nze,^See  Illegal  Cus- 
tody. 

SEVTS — Of  realtij—Reeeived  hy  Administrator 
of  personalty — Account — See  Administration 
Suit  1,  2. 

SE8IDEVCE  AXEk— Marking  out— Construe- 
t ive  a bandonment — A  djudication.  ]  Where  one 
person  is  in  actual  occupation  of  a  residence 
area  under  a  claim  of  right,  no  other  person  can 
acquire  title  to  the  same  land  by  marking  it  out, 
without  first  instituting  proceedings  to  dispossess 
the  occupant.     Fancy  r.  Billing  -        -    M.  18 

,  3.  Transfer  of]     Quare,  whether  the 

title  to  a  residence  area  is  determined  by  being 
transferred  to  a  trustee  for  a  company.  Fancy 
V.  Billing H.  3 

3.  Mining    lease    over,  —  See   Mining 

Lease,  3. 

RETklTSfER—RiglU  of  by  Administrator,— See 
Administrator,  3. 

EETITEH— yb  writ,  See  Act  of  Insolvency,  3. 

2.  To  writ  of  certiorari, — See  Practice 

AT  Law,  2. 

EEVOCATIOH-rC?/  administration,— See  Prac- 
tice Probate,  4. 

3.  Q/'^roftai^.—Stftf  Practice  Probate, 

16,  17,  21;  Probate,  1,  2. 

3. OfwUl—See  Practice  Probate,  23. 

EIGHT  TO  BEGIir.— /S'dtf  Practice  at  Law,  9. 


SEAL— ^Z*  Court  to  summons, — See  Practige 
Court  op  Mines,  1, 

SECTJEITT  — 5iZZ  of  exchange,]  A  bill  of 
exchange,  or  promissory  note,  may  be  a  "secu- 
rity" within  sec  65  of  **  The  Instruments  and 
Securities  Statute  1864."  Everinqham  v, 
Waddell L.  180 

SEGUEITIES — Assignment  of— See  Principal 
AND  Surety,  1. 

2.  Dealing  with, — See  Principal   and 

Surety,  2. 

3.  Valuing,— See  Debtors*  Summons. 

SEPAEATE  ESTATE  — iS'^e  Husband  and 
AViFE,  4. 

SEPAEATION— i?<f^<2  of,— See  Husband  and 
Wipe,  2. 

%^WE&TB,kJI101S— Petitioning  creditor,]  A 
person,  who  is,  at  the  time  of  the  act  of  insol- 
vency, holder  and  endorsee  of  an  overdue  bill  of 
exchange  of  the  debtor,  may  present  a  petition 
for  sequestration,  although  he  had  not  then 
obtained  judgment  on  the  bill.     In  re  Smith 

[1.4 


I SEQITESTEATIOH— eon^tieee. 

2. Petitioning  creditor* s  debt.]    Quan 

whether  it  is  necessarry  for  the  debt  allege 
in  a  petition  for  sequestration,  to  have  beeni 
existence  at  the  time  of  the  act  of  inflol?eDd 
relied  on    -        -        ...        .       ,^ 

3. Petitioning   creditor's  debt  —  Defei 

danfs  costs— Act  of  insolvency  —  Debtor's  im 
mons,]  Costs  of  a  defendant  in  an  action  cd 
stitute  a  good  petitioning  creditor's  debt,  a 
which  a  debtor's  summons  may  be  granted 
which  may  form  the  foundation  of  an  icti 
insolvency  under  sec.  37,  subsec.  6,  of  th 
''Insolvency  Statute  1871'*  (No.  379).  Inn 
Banoan Lii 

4 Address  of  petition  for.— See  Frao 

TicE  Insolvency,  6. 

6. Enlarging  Order  nisi,— See FBicm 

Insolvency,  4. 

6.  Order  nisi— InsuffloientnuUerislt.^ 

See  Practice  Insolvency,  5. 

SERYAST— Statement  of,— See  Evidenck,  1ft 

SEEVICE— 0/  Order  nUi.—See  Practice  Pm- 
BATE,  14. 

3.  Of  plaint   summons— Plaintiff  lui 

served— Judgment  set  aside, — See  Judghest. 

3.  Of  summons— Reasonable  time.-Sa 

Jurisdiction,  4. 

4. Substituted,— See  FRAcncimEQvm, 

13,  14. 

SHAEES— 5d/tf  of  forfeited,— See  Pleadimix 
Equity,  6. 

SHEEIFF'S  SALE— Purchase  at,— See  Moia- 
QAOEE;  Transfer  of  Land  Statute,  2. 

SB.IV— Damaged— Right  of  undermiten  t» 
repair,— See  Marine  Insurance. 

SlQiaikTTrSLE— Of  public  officer— Proof  rf,-^ 
Evidence,  9. 

SOZTEtTY— Philanthropic-  Liability  qfmmben 
ofcomm  itteefor  overdraft.]  In  the  case  of  a  society 
formed  for  no  purpose  of  gain,  the  liability  at 
members  of  the  committee  for  a  debt  incurred 
on  behalf  of  the  society,  resolves  itself  into  a 
question  of  acency,  or  authority  given  by  each 
of  them.  All  members  authorising  any  officer 
of  the  society  to  overdraw  upon  the  account  of 
the  society  at  its  bankers  are  liable  for  fntora 
further  overdrafts  until  they  revoke  snch  u- 
thority.  Members  also  who  have  notice  of  the 
existence  of  an  overdraft,  whether  by  the  ip- 
pearance  in  the  society's  accounts  of  a  charge 
of  interest  by  its  banker  or  otherwise,  and  who 
do  not  protest  or  actu^ly  dissent,  are  also  liable. 
English,  Scottish  and  Australian  Char- 
tered Bank  v,  Adcock     -       -       -     L.  157 

2.  Fbr  charitable  purpose,^See  Char- 
itable Trust. 
SPECIAL  INQUIEY— iSffc  Practice  iNEQcmr.i 

SPECIFIC  PEEPOEMANCE  —  Agreement  U 
exchange  leases — Misrepresentation  —Pufi^'l 
The  plaintiff  and  the  defendant  agreed  to  ex- 
change leases,  the  plaintiff  representing  to  the 
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ft^clAnt,  who  was  a  sawyer,  that  his  (the 
L'fei£f 's)  land  was  well  timbered.  There  was 
ixsiderable  quantity  of  timber  on  the  land, 
CKiQch  less  than  the  defendant  anticipated. 
.    suit  for  specific  performance  of  the  agree- 

^ Seldf  that  the  representation  that  the 

.  ^^ivas  well-timbered  fell  within  the  class  of 
i.e  and  indefinite  commendations,  and  mere 
■xig,  which  should  have  put  a  purchaser  on 
aixy.  But,  sevhble,  that  if  there  had  been  no 
k>«r,  or  such  a  small  quantity  that  the  land 
L<3.  not  be  described  as  timbered  at  all,  the 
reaentation,  if  relied  on,  would  have  afforded 
ef  ence  to  the  suit.  Brahlet  v,  Pabrott.  . 

[£.  173 

L   Lease — Covenant   not   to    assiffn.] 

kintifif  and  defendant  agreed  to  exchange 
da  held  by  them  respectively  underlease  from 
>  Crown.  Their  leases  contained  provisoes 
iti  no  transfer  except  by  way  of  mortgage 
»iild  be  efiectual  without  the  consent  of  the 
*iremor-in-Council.  Held,  that  these  provisoes 
1  not  invalidate  the  agreement  or  prevent  the 
lintifi  enforcing  it.  Quare,  whether  a  lessee 
io  has  covenanted  not  to  assign  without  a 
ense,  and  has  agreed  to  assign  his  lease,  can 
list  a  suit  for  specific  performance  by  showing 
at  the  landlord  has  refused  to  consent  to  the 
Bignment lb, 

PATITTE — Implied  prohibition  by.]  Where  a 
»tute  creates  corporations  for  specific  purposes, 
id  gives  them  certain  powers,  what  the  Statute 
>es  not  exoressly  or  impliedly  authorise,  is  to 
9  taken  to  oe  prohibited.  In  re  Metropolitan 
E&MANENT  Building  Society      -       -    £.  86 

SAY  OF  VU^CEEDISQS—Bi/  insolvency. —Bee 

SrSOLYENCY,  1. 

TEAM  VAVIGATIOH  BOARD  —  Jurudie- 
um.]  The  Steam  Navigation  Board  of  Yic- 
oria  has  no  jurisdiction  to  deal  with  the 
i«rtiticate  of  a  master  of  a  ship,  upon  an  inquiiy 
ato  misconduct  or  incompetency,  causing 
mrious  damaee  to  his  ship,  at  a  place  beyond 
;he  territorial  limits  of  this  colony  {ditsentiente 
BiQiNBOTHAM,  J.)  In  re  Victorian  Steam 
Navigation  Board,  Ux  parte  Allan      L.  248 

STEAK  TA>liLER.—See  Negligence,  8. 

STUDENT  AT  LAW-- Omitsion  to  sign  roll- 
book.]  Student-at-law  inadvertently  omitting  to 
lign  the  students'  roll-book,  allowed  at  the  end 
Df  his  period  of  studentship  to  sign  mine  pro 
tunc.    In  re  Duffy         -        -        -         L.  133 

SUBSTITUTED  SERVICE— iSi?^  Fracticr  in 
Equity,  13,  14. 

SUIT— i»  name  of  company.— See  Company 
Mining,  4. 

8UHH0NS — In  Court  of  Mines  need  n^tt  be 
sealed.— See  Practice  Court  of  Minks,  1. 

2. Proceedingby,  in  Court  of  Mines. — See 

Practice  Court  of  Mines,  3. 

SUNDAY  TEADINQ— /S^<f«  Conviction,  2. 

SUPEBAHlSrUATIOK  ALLOWANCE— iS^tf  Civil 

Service. 

SUPERFLUOUS  WOEDS  — /»  conviction.— See 
Conviction,  3. 


SURETIES  —  Dispensing  with.  —  See  Execu- 
tor ACCORDING  to  THE  TeNOR,  2,  3.      PRACTICE 

Probate,   10. 

SURGEON  —  Retainer  —  Ratification.]  Part 
payment  of  a  surgeon's  account,  affords  evidence 
of  admission  of  a  liability  to  pay  the  whole. 
Patten  r.  Rudall        -        -        -        -    L.  148 

SWIKE — Regulation  as  to  keeping.— See  Muni- 
cipal Corporation,  3. 


TAXATION  OP  COSTS— 5m  Attorney,  1,  2,  3, 
4,  5;  Costs,  9. 

TENANCY — From  year  to  year.- See  Land- 
lord AND  Tenant. 

TENANT  IN  COMMON  —  Improvements  by. 
— See  Administrator,  4. 

TENANT  POR  LTFE—Premium  on  lease.]  A 
tenant  for  life  is  entitled,  as  against  remainder- 
men, to  the  amount  of  a  premium  received  on  a 
lease  of  part  of  the  trust  estate;  such  premium 
being  in  its  nature  incident  to  the  income,  and 
not  to  the  corpus.    Lane  r.  Loughnan  -  E.  19 

TERM  OP  AJBiT— Boundary^"  Margin''  of  the 
sea —  Question  for  jury.]  Where  the  parcels  in 
a  Crown  grant  gave  a  starting  point  which  had 
afterward  been  obliterated,  and  was  not  at  the 
water's  edge,  then  described  the  boundaries 
round  the  land  side,  concluding  with  the  eastern 
boundary  as  the  margin  of  Bridgewater  Bay  to 
the  commencing  point, — Held,  that  the  word 
*'  margin  "  was  not  a  term  of  legal  art  for  the 
judge  to  define,  but  was  for  the  jury,  and  that 
it  was  for  them  to  determine  whether  the  land 
reached  to  the  water's  edge,  or  stopped  at  a  line 
on  the  top  of  cliffs  a  short  distance  therefrom. 
Kennedy  r.  The  President  &c.  of  Portland. 

[L.  641 
TIMBER— F«rn  tree.]  SfwW^,  That  a  fern  tree 
is  not  "timber,"  within  sec  94  of  "  The  Land 
Act  1869  "  (No.  360).  Reoina  v,  Rodd,  Ex 
parte  Bucknall        -        -        -        -        L,  447 

TITLE— Question  of.]  Semble,  that  sec.  23  of 
Act  No.  399  does  not  frustrate  a  defence  on  the 
sround  of  title,  but  merely  preserves  the  juris- 
diction of  justices  when  such  a  question  is 
raised.     Trothan  r.  Suankland        -       L.  16 

3. Question  o/.-S^e  J VBJSDicnov,  3. 

TOTAL  LOSS  —  Constructive.  —  See  Marine 
Insurance. 

TRADING— ^1  fictitious  capital.— See  Insol- 
vent's Certificate,  6. 

TRANSFER  OF  LAND  STATUTE— ^rin^tn^ 
land  under  Act]  Although,  upon  an  applica- 
tion to  bring  land  under  the  Act,  in  the  investi- 
gation of  title,  one  objection  appears  which  the 
commissioner  considers  fatal,  yet  all  questions 
on  the  title  should  be  considered ;  the  applicant 
ought  not  to  be  compelled  to  take  out  several 
summonses  on  one  title.  In  re  Transfer  of 
Land  Statute,  ^^e^iai'ttf  Bowman      -      L.  314 

2.  Error  or  misdescjnption  in  applica- 
tion tobe  register  ed—SJierifs  sale — Purehaseby 
\  execution  creditor,]    On  the  issue  of  a^.  /a.. 
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TBAHSFSB  0?  LAVD  BTATUTl&'-<:<nUinued. 
the  execntion  creditor  oansed  the  Registrar  to  be 
served  with  a  copy  of  the  writ,  specifyiiig  the 
land  sought  to  oe  charged  thereby.  By  mis- 
take, a  description  of  the  land  of  another  per- 
son of  the  same  name  (also  under  the  Act)  was 
given.  Such  land  was  sold  to  the  execution 
creditor,  who  lodged  a  transfer  from  the  sheriff, 
and  became  the  registered  proprietor,  and  after- 
wards sold  the  land  hand  fide  and  for  value  to  a 
third  person  to  whom,  on  his  presenting  his 
certificate  of  title,  the  real  proprietor  gave  up 
possession  without  resistance.  Held,  that,  on 
the  registration  of  this  copy  writ,  &c.,  and  of  the 
subsequent  sheriff's  transfer,  the  certificate  of  the 
owner  was  superseded,  and  that  he  was  deprived 
of  his  land  in  consequence  of  error  or  misdes- 
cription in  the  application,  and  was  entitled  to 
maintain  an  action  under  sec.  144  of  the 
*•  Transfer  of  Lands  Statute''  (No.  301),  against 
the  execution  creditor,  notwithstanding  the 
subsequent  sale  by  the  latter.  Hassett  v. 
Colonial  Bank  of  Australasia      -       L.  880 

8. Begittrar  of  TUlei.]     Semhle,  that  it 

is  the  duty  of  the  Registrar  of  Titles  to  register 
a  transfer  from  a  sheriff*  to  a  purchaser  at  the 
sheriff's  sale,  although  the  registrar  may  have 
notice  of  an  unregistered  incumbrance.  Patchell 

V,  MAUN8ELL £.6 

4. S,ufnmons  to  Registrar  of  Titles — Ah' 

senee  qf  prohahle  ground  for  refusal  to  register 
land— Costs,]  The  Registrar  of  Titles  is  not 
justified  in  refusing  to  bring  land  under  the  Act, 
solely  on  the  grounds  of  an  interpretation  by 
the  Commissioner  of  Titles,  of  a  devise  in  a  will, 
in  opposition  to  a  decision  of  the  Supreme  Court 
on  the  same  devise;  and  that,  although  his  in- 
terpretation is  supported  by  a  decision  of  the 
Supreme  Court  of  a  neighbouring  colony  upon 
the  same  devise.  His  course,  if  an  appeal  de- 
pends, is  to  p<ratpone  the  determination  of  the 
application  until  the  question  has  been  finally 
decided  on  appeal.  But,  as  he  is  the  cuardian 
of  the  assurance  fund,  the  Court  would  be  slow 
to  certify  *'that  there  was  no  probable  ground 
for  such  refusal, "so  as  to  deprive  him  of  his 
costs  of  a  summons  under  sec.  135  of  the 
*' Transfer  of  Land  Statute."  In  re  "The 
Tbansfkr  of  Land  Statute,"  Ex  parte  Bow- 
man      I.  314 

TBESPASS— ^/i  mining  lease,— See  Mining 
Lease,  4. 

TB,VST—Charitahle,—8ee  Charitable  Trust. 

TRUSTEE  —  Appointment  of  new  trtatees— 
Diminishing  numher  of  trtistees — Charitahle 
trust,]  Where  land  was  vested  in  thirteen 
trustees,  upon  trust,  to  permit  a  chapel,  minis- 
ter's dwelling-house,  &o.,  to  be  erected  thereon 
for  the  religious  purposes  of  a  oonffregation,  and 
some  of  the  trustees  were  dead,  others  out  of  the 
jurisdiction,  and  others  had  left  the  congre- 
gation, and  it  was  desired  to  appoint  new  trus- 
tees for  the  purpose  of  selling  the  land,  the 
Court  made  an  order  for  the  appointment  of 
new  trustees,  but  expressed  no  opinion  as  to  the 
propriety  of  the  sale.  Under  such  circumstances 
the  Court  refused  to  diminish  the  number  of 


TSUSTEE^-con/tntied. 

trustees  fixed  by  the  deed.     iS»  parU  SooR 

In  re  "  The  Statute  of  Trusts  1864  "  -    BL  a 

2.  - —  Insolvent— Removal]  Qutsre,  wfaette 
there  is  anv  jurisdiction  to  remove  a  trustee  a 
being  insolvent,  apart  from  section  90  of  fk 
"  Insolvency  Statute  1871,"  except  in  a  n^ 
iZtf  Heal Y'8  Trust  Estate       -        -        .   b.1 


3. Removal  of,  —See  Practice  nr  Egnrr, 


n. 


UITBA  TSX^B—LegUlationr-^CoUinial  ZifM^ 
ture,]  There  is  no  difference  between  the  la- 
perial  and  the  local  legislatures  as  to  thedaifei 
of  the  Courts  to  endeavour  to  give  effect  to 
legislation  exceeding  the  territorial  Jimite  of 
jurisdiction.  In  re  Victoria  Steam  NAvm- 
TiON  Board l  jjg 

Re^rnhitioDi 
23rd  Janoaiy, 
the    ''MvM§ 

ROBBBTSOS 

-    X.1 


2.  Mining  Regulations.] 

44  to  47  of  Orders  in  Council  of 
1871,    made  under  sec.   43   of 
Statute  1865,"  are  not  uUra  vires, 
V,  Morris 


3.  Municipal  regulations.— See  Musio- 

pal  Corporation,  3;  Warrant,  2. 

UirCEETAIirTY— 7ii  agreement.-  See  PartsUp 
SHIP,  1. 

UlTDirE  IHPHTBNCE  —  Exelution  of  visiicn,] 
In  order  to  set  aside  a  will  on  the  ground  tint 
visitors  to  the  testator  were  excluded,  it  mut 
be  shown  that  the  will  was  the  result  of  sach 
exclusion.  Observations  on  what  circumstaocei 
will  amount  to  undue  influence  invalidating  s 
will     In  the  Will  of  Lamont        -        .    L  86 

VAIUED  POIICT.— flftftf  Marine  Insurance. 

V£lf  DOS  AKD  PnSCHASER--a<mtrae<  to  give 
acceptances— Tender  of  hills  for  aeeeptanee] 
In  a  contract  for  the  sale  of  land,  in  which  the 
purchaser  agrees  to  pay  a  deposit,  and  to  "giw 
his  acceptances"  for  the  baUnce,  the  vendff 
must  draw  the  bills,  and  tender  them  to  tbt 
purchaser  for  acceptance,  before  he  can  sue  bin 
for  not  accepting.  Universal  Permanisst 
Building  Society  v.  Kilpatrick  -        -    L.  58 

YIE^TJE— Change  of  —  Newspaper  eommenU.] 
The  Court  is  indisposed  to  order  a  change  of 
venue,  on  the  ground  of  widely  circulated  aod 
inflammatory  comments  in  the  press  of  the  d»- 
trict  in  which  the  prisoner  is  to  be  tried;  espe- 
cially when  the  affidavits  in  support  of  the  ap- 
plication make  out  only  a  case  of  conjectuie  u 
to  the  prejudice  of  the  prisoner  on  his  trial 
Reg  in  A  v.  Jackson     -       -       .        -     L.  313 

YJt'B.J^lCT  —  Inconsiitent  mth  special  Jinditus, 
—See  New  Trial,  5.  ^      -^ 

Y181T0B,S  —  Exclusi4>n  of  — See  Undue  Is- 
fluence. 

VOIXriTTAEY  SETTLEMENT.— Where  D  volun- 
tarily  settled  lands  on  his  wife  and  she  died, 
and  he  took  out  administration  to  her  estate, 
and  then  mortgaged  the  land  to  a  bank, 
—Per  Stephen,  J.  The  mortgage  pro  tante 
defeated  tiie  voluntary  settlement  by  virtoe  of 
27  Eliz.  c.  4.  Droof  v.  Colonial  Bank     E  71 
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WAXRANT  —  Booking  —  Duty  of  jjUiHeeJ\ 
Upon  production  of  a  warrant  iasaed  in  New 
Bonth  Walesy  and  proof  of  the  handwriting  of 
the  justice  issuing  it,  and  that  the  person 
brin^ne  it  is  one  of  the  j^ersons  to  whom  it  was 
originally  addressed,  it  is  the  duty  of  the  jus- 
tice to  whom  it  is  produced  to  indorse  it ;  out 
the  last  few  lines  of  the  form  in  the  13th  sche- 
dule referred  to  in  the  margin  of  sec.  63  of  **The 
Justices  of  the  Peace  Statute  1866"  (No.  267), 
are  not  warranted  by  that  section  and  are  incon- 
gruous. Such  indorsement  will  then  authorise 
tiie  person  holding  the  warrant  to  take  the 
offender  to  the  border  of  this  colony,  where  the 
warrant  itself  will  authorise  him  to  complete 
the  execution  of  it.  Per  Higinbotham,  J.,  the 
indorsement  would  authorise  the  taking  of  the 
offender  into  New  South  Wales  to  the  justice 
who  issued  the  warrant.  Heoina  v.  Call,  E^ 
parte  Murphit 1. 113 

2. Backing — Ultra  tnrei,]     The  power 

given  by  sec.  63  of  "  The  Juttieet  of  the 
Peace  Statute  1866"  (No.  267)  to  a  justice  in 
Victoria  to  indorse  a  warrant  for  the  apprehen- 
sion of  an  offender,  "whether  such  warrant 
have  been  issued  in  Victoria  or  elsewhere,"  is 
not  ultra  vires.  Reoina  v.  Call,  Ex  parte 
MintPHT L.  113 

WAEBAHTT— Of  autkarity-^  Breach  of. —See 
Principal  and  Agent,  1. 


WAT  OP  KECES8ITY— TFi«-.C<MM^nw^«w.] 
A  testator  who  was  owner  of  a  block  of  land, 
devised  to  his  son  that  portion  of  it  which  was 
occupied  by  the  son  at  the  testator's  death,  and 
devised  to  his  daughter  the  portion  of  it  occu- 

Sied  by  himself.  The  testator  had  during  his 
fetime  exercised  a  right  of  way  over  the 
portion  of  laud  in  his  son's  occupation  to  gain 
access  to  the  land  in  his  own  occupation.  Held^ 
that  under  the  will  the  daughter  had  the  same 
right  of  way  of  necessity  which  had  been 
exercised  by  the  testator  during  his  lifetime. 
Campbell  v.  Jabrett  -       -       -       -    E.  137 

WILL — AUeratumt  and  interlineations. — See 
Fbactice  Probate,  22. 

2.  Construction.-^ee  Way  of  Neces- 
sity. 

3.  Exclusion  of  visitors, — See   Undue 

Influence. 

4.  Mutual  wills,— See  Mutual  Wills. 

5.  Of  married  woman,— See  Married 

Woman,  2. 

6. Revocation  of.-^See  Practice  Pro- 
bate, 23. 

7.  Thvo  documents  constituting.  —  See 

Practice  Probate,  20. 

WITKESS — Impeaching  credit  of — See  Evi- 
dence, 7. 
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